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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

San Francisco Division

RICHARD EARL MAY, Case No. 16-cv-00252-LB
Plaintiff,
SUMMARY-JUDGMENT
V. ORDER
SAN MATEO COUNTY, et al., Re: ECF No. 60 62
Defendants.

INTRODUCTION
This is a false-arrest and excessive-farase under 42 U.S.C. § 1983 and the Fourth
Amendment. Plaintiff Richard Earl May was arezbtfter entering fenced-off private property, at
night, while searching for his igbor’s cat. During the arrest San Mateo County police dog bit
him.! Mr. May has sued the arresting officersdefendants Chris Laughliand Eric Michel —
and the County of San Mateo. The partiave all moved for summary judgmérithe parties
have consented to magistradesdiction. The courheld a hearing on these motions on March 30

201732 For the reasons given below, the court partints and partly denid¢ke parties’ motions.

! See generallgst Am. Compl. — ECF No. 44. Record citations refer to material in the Electronic ¢
File ("ECF"); pinpoint citations are to the ECF-generated page numbers at the top of documents.

2 ECF Nos. 60, 62.
3 ECF No. 76.
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STATEMENT
1. The Incident

The material facts in this case are mostigisputed. On January 1, 2015, at roughly 11:00 3
night, plaintiff Richard Earl May entered a ctmstion site in Half Moon Bay. The site was
private property, was fenced off, and b&eep Ousigns. A video-surveillance system protected
the site. Mr. May climbed over the seven- or eifgiut fence to enter the site. Then 62 years old,
Mr. May was with his neighbor, a womaneaj73. They were looking for her éaBut good
deeds sometimes get punished. In Sacramepiayate security company was monitoring the
property over the video feed. An employew $4r. May and his neighbor moving about the
property and alerted the police.

The police dispatcher in turn radioega@ssible commercial burglary in progrés&thile units
responded — among whom were the individudddants, Deputy Laughlin and Deputy Michel
— the dispatcher conveyed the following informatreceived from theesurity firm: Two or
possibly three suspects were crossing bacKana over the fence and westacking unidentified
objects near the fende third person was seen movibgtween buildings, “possibly One
person wore plaid and another blddkeputy Laughlin did not recall dispatch “mentioning
anyone actually stealing anything,” only thiaey were stacking property near the fetfce.

Seven deputies responded to the call, thoughaheyed at different times. Three deputies —
including Deputy Laughlin, his canine partnerggs, and Deputy Michel — entered the site.

While these deputies investigated inside the @riyp others spread oatong the outside of the

* For the preceding sentencesgSanchez Dep. — ECF No. 61-1 at 5 (pp. 43—44); May Dep. — ECF
No. 65-2 at 3-5; Laughlin Dep. — ECF No. 65-3 at 4-5.

> Seelaughlin Dep. — ECF No. 61-2 at 21-22 (pp. 75-78).
® Sanchez Dep. — ECF No. 61-1 at 5 (pp. 43-44).

’ Laughlin Dep. — ECF No. 61-2 at 21 (pp. 75-76).

81d. at 22 (pp. 78-79).

°E.g., id.

01d. at 22 (p. 79).
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fence to form a loose perimeter around the'Sieputies Laughlin and Michel soon came upon
man fitting the description that they had reeeifrom police dispatch. It was Mr. May. When
they first saw him, the deputies wexpproximately 75 to 100 yards aw&yDeputy Laughlin
testified that at this point, reanounced: “Sheriff's canine, stoght there, show me your hands,
get on the ground or you'going to get bit by the dog®He does not know if Mr. May heard
him.** Mr. May says he did not. The defendantsuase at summary judgent that no warning
was givern

We now reach a disputed fact of some sigaifice. Deputy Laughlin has explained that, whe
they were still roughly 100 yards away frdvn. May, after he gave the “Sheriff’'s canine”
warning, he saw Mr. May “back inthe shadows towards the fen¢&Kir. May has testified that,
at this time, he thought he was going to talktat he thought were security guards; he “put a
hand on the fence,” “just to berofortable,” and “just was waiting-* Officer Laughlin, however,
thought that Mr. May mighbe trying to fleé® He “lost visual” on Mr. May and “sent the doy.”
Riggs ran to Mr. May but did not bite hiffihe dog “nudged” his arm without causing injay.
Riggs then returned to the deputies.

By now Deputies Laughlin and khel and a third, Deputy Sanchéad closed the distance to
Mr. May. Deputy Laughlin gave MMay one or two more warnings to get on the ground or Rig

would bite?* Mr. May was now “a few steps” frometfence, “about a car length away from”

1 See idat 25 (pp. 89-90); Michel Dep. — ECF No. 61-5 at 4-5, 7.
12 Laughlin Dep. — ECF No. 61-2 at 27 (p. 97); Sanchez Dep. — ECF No. 61-1 at 8 (p. 59).
13 Laughlin Dep. — ECF No. 61-2 at 27-28 (pp. 100-01).

141d. at 28 (p. 101).

> ECF No. 62 at 21.

16 Laughlin Dep. — ECF No. 61-2 at 28 (p. 101).

" May Dep. — ECF No. 65-2 at 9.

18 Sed_aughlin Dep. — ECF No. 61-2 at 28 (pp. 101-03).

d.

0 May Dep. — ECF No. 62-2 at 20-22.

21 Laughlin Dep. — ECF No. 61-2 at 29 (p. 107).

ORDER— No. 16-cv-00252-LB 3

a

gs




United States District Court

Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

Deputy Laughlirf? According to Deputy Laughlin, Mr. Mayas not complying with his orders to
show his hands and get on the ground, anatds“backing up towards the fence lifé (During
this whole encounter, though, the deputy augr saw Mr. May “standing up and moving

"2% The deputy was concernedtiMr. May might be arme®.He now deployed Riggs a

slowly.
second time, giving the conand to “bite and hold® The dog ran to Mr. May and bit his |&.
Deputy Laughlin pulled Mr. May to the groun&hen Deputy Laughlin believed Mr. May was
complying (by not “fighting” and “kicking athe dog”), he called Riggs off the bffeDeputy
Laughlin estimated that the bite lasted 15 to 20 secrds. May said it seemed like
“minutes.’®

Apart from the dispute over whether he movea@wivom the police, and whether he moved i
a way that suggested he wasngyto flee, there has been no sugjgm that Mr. May resisted the
deputies. Indeed, Deputy Laughtastified that, once Riggs héditen him, Mr. May was not

“resistive.!

He struggled while Riggs was biting him but even the defendants recognize that
happens in such situations.
Deputy Laughlin took Mr. May to the esrgency room roughly two hours latéiMr. May’s

bite wounds were — as the defendants’ Rule §6jlwitness on use of force characterized them

221d.

231d. at 30 (p. 111).

41d. at 34 (pp. 125-26).

51d. at 30 (p. 112).

61d. at 8, 30-31 (pp. 24, 111, 114-15).
"1d. at 31 (pp. 114-15).

?81d. at 31-32 (pp. 116-17).

291d. at 32 (p. 117).

%0 May Dep. — ECF No. 61-12 at 6 (p. 81).
31 Laughlin Dep. — ECF No. 61-2 at 31 (p. 116).
%2 See idat 47 (pp. 179-80).
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— “pretty severe* The wounds required at least sixdiwal visits durily 2015; by December
2015, his leg was “swelling” agaiand was still “pretty bad®®
Deputy Laughlin cited Mr. May for two misde@anors: trespass and “resisting, obstructing, (

delaying” a law-enforcement officé?. The San Mateo district attam declined to press charg®s.

2. The Claims and Motions

Mr. May brought this suit against Deputyughlin, Deputy Michel, ad the County of San
Mateo. He sues for false arrest and excedsnoe under the Fourth Amendment and 42 U.S.C.
§ 1983. He would impose municipal-entity liability on the County uiianell v. Dep’t of Soc.
Svcs, 436 U.S. 658 (1978). He brings claims un@alifornia law for false arrest and under the
state’s Bane Act (Cal. Civ. Code § 52.1). Hw latter claims he would hold the County
vicariously liable under CaGov’t Code § 815.2. He has moved for summary judgment on all
these claimé’

In their own Rule 56 motion, the defendantskseummary judgment aadl Mr. May’s federal
claims. The defendants argue that they didfalstly arrest Mr. May, that they did not use
excessive force in arresting him, and that taesyqualifiedly immune from liability on both these

theories. The County seeks summary judgment oMtreell claim >

SUMMARY-JUDGMENT LAW
The court must grant a motion for summary juegt if the movant shows that there is no

genuine dispute as to any matefadt and the moving party is eteid to judgment as a matter of

%3 Duri Dep. — ECF No. 61-10 at 6 (p. 47).

3% May Dep. — ECF No. 61-12 at 7-8 (pp. 119-22).

% Laughlin Dep. — ECF No. 61-2 at 42 (pp. 158-59).

% ECF No. 61-17.

37 See generallitst Am. Compl. — ECF No. 44; Pl. Mot. — ECF No. 60. Mr. May has also brought

claims for negligence and assault and battery, but he has not sought summary judgment on those.

% The relatively contained facts pertinent to khenell claim are set forth in that part of the Analysis.
Infra, Analysis, Part 6.
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law. Fed. R. Civ. P. 56(a§nderson v. Liberty Lobby, In&77 U.S. 242, 247-48986). Material
facts are those that may @dt the outcome of the cagederson477 U.S. at 248. A dispute about
a material fact is genuine if there is sufficienidewice for a reasonable jury to return a verdict for
the non-moving partyd. at 248-49.

The party moving for summary judgment bearsititeal burden of informing the court of the
basis for the motion, and identifying portiooisthe pleadings, depibi®ns, answers to
interrogatories, admissions, or affilks that demonstrate the abseonta triable issue of material
fact. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). To meet its burden, “the moving party
must either produce evidence negating an esgseftment of the nonmoving party’s claim or
defense or show that the nonmoving party do¢hage enough evidence of an essential element
to carry its ultimate burden of persuasion at trifiSsan Fire & Marine Ins. Co. v. Fritz Cgs.
210 F.3d 1099, 1102 (9th Cir. 2008ge Devereaux v. Abhe363 F.3d 1070, 1076 (9th Cir.
2001) (quotingCelotex 477 U.S. at 325) (“When the nonmogiparty has the burden of proof at
trial, the moving party need onppint out ‘that there is an abs®e of evidence to support the
nonmoving party’s case.”).

If the moving party meets its initial burden, therden then shifts tthhe non-moving party to
produce evidence supporting dsims or defenseslissan Fire & Maring 210 F.3d at 1103. The

non-moving party may not rest uporere allegations or denials of the adverse party’s evidence

but instead must produce admissibledence that shows there is agme issue of material fact
for trial. See Devereay263 F.3d at 1076. If the non-movipgrty does not produce evidence to
show a genuine issue of material fact, ti@ving party is entitletb summary judgmengee
Celotex 477 U.S. at 323.

In ruling on a motion for summary judgmtethe court does not make credibility
determinations or weigh conflicting evidencedandraws all inferences in the light most
favorable to the non-moving party.g., Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp.

475 U.S. 574, 587-88 (1986ling v. United State927 F.2d 1504, 1509 (9th Cir. 1991).
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ANALYSIS
1. False Arrest — Probable Cause
The court grants the defendants summary judgmehe false-arrest claim. Considering all
that Deputy Laughlin knew, andkiag into view the “totality ofthe circumstances,” a prudent
person could think that there was a “fair probafiithat crime was afoot and that Mr. May was

involved. Deputy Laughlin had probalcause to arrest Mr. May.

1.1 Governing Law

“A claim for unlawful arrests cognizable under § 1983 awiolation of the Fourth
Amendment, provided the arrest was withprgbable cause or other justificatiohdcey v.
Maricopa Cnty, 693 F.3d 896, 918 (9th Cir. 2012) (quotidgbner v. City & Cnty. of San
Francisco,266 F.3d 959, 964 (9th Cir. 2001)). “Prbbacause exists when there iRt
probability or substantial chanaaf criminal activity.”Id. (quotingUnited States v. Patayan
Soriano,361 F.3d 494, 505 (9th Cir. 2004) (quoting in tUimted States v. Bisho@f4 F.3d 919,
924 (9th Cir. 2001)) (internal quotation omitted_excey (emphasis added). “It is well-settled tha
‘the determination of probable cause is based upon the totality of the circumstances known t
officers at the time of the searchld. (quotingBishop,264 F.3d at 924).

“Probable cause exists when police have kndgdeat the moment of arrest of facts and
circumstances based on reasopahlstworthy information thatvould warrant a belief by a
reasonably prudent person that the persomested has committed a criminal offenderdnklin v.
Fox, 312 F.3d 423, 438 (9th Cir. 2002) (citiBgck v. Ohio379 U.S. 89, 91 (1964)nited States
v. Buckner179 F.3d 834, 837 (9th Cir. 1999)). “In gerevee must ask whether ‘a prudent
person would believe [that Mr. May] had committed a crimeatey 693 F.3d at 918 (quoting
Dubner,266 F.3d at 966). “The evidence need suppaty‘the probability, and not a prima facie
showing, of criminal activity,lllinois v. Gates462 U.S. 213, 235 (1983), and such evidence ne
not be admissible, but onlydally sufficient and reliablézranks v. Delaware438 U.S. 154, 165
(1978).”Franklin, 312 F.3d at 438 (parallel citations omitted).
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1.2 Analysis

The undisputed facts gave Deputy Laughlin piib cause to arrest Mr. May for either
commercial burglary or criminaldspass. Consider everything that Deputy Laughlin knew at the
time of the arrest. Deputy Laughlin found Mr. May inside the fenced perimeter of private
commercial property. It was agptimately 11:00 p.m. Dispatdiad told Deputy Laughlin that
there were two or maybe threeopée total on the propty. These people had been seen stacking
(unidentified) property @ar the fence. These facts would easreasonably prudent person” to
believe that there was at least a “fair probgfiithat crime was afoot and that Mr. May was
involved.See Franklin312 F.3d at 438 (“prudent’lacey 693 F.3d at 918 (“fair probability”);

could use a cite for “was involved”

1.2.1 Probable cause does not require fylrima facie proof

The plaintiff's responses do npérsuade otherwise. To refutee notion that Deputy Laughlin
had probable cause to arrest him, Mr. May gatso finely and demands too much. Mr. May
effectively argues that, based on what Deputy Laudmaw, he lacked conclusive proof of every
element of some relevant crirffeEor example, Mr. May argues that Deputy Laughlin did not
know whether Mr. May or anyone else had altyuentered a structure on the property (beyond
breaching the perimeter fence) — entry beimgeessary element of the crime of burgféryle
similarly argues that burglary requires the spedaifient to commit a felny, and criminal trespass
an intent to occupy the premisEut, Mr. May insists, on thendisputed facts Deputy Laughlin
was not thinking about, and posssbéno facts to establish,” vether Mr. May held such an
intent??

These arguments misapprehend the probable-cause standard. As the Supreme Court ha

explained: “The evidence need support ‘only the probability namé prima facie showingf

%9 SeeECF 60 at 27-30.

“01d. at 27 (quoting Cal. Penal Code § 459).

“11d. at 27—29 (quoting Cal. Penal Code §§ 459, 602(m)).
*2Sedd. at 19-20, 27 (burglary).

ORDER— No. 16-cv-00252-LB 8
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criminal activity . . . .”’Franklin, 312 F.3d at 438 (quotirtiinois v. Gates462 U.S. at 235)
(emphasis addedaccord, e.g., Chism v. Washington Sté&l F.3d 380, 389 (9th Cir. 2011).

This indeed has long been the rule:

As early ad.ocke v. United Stateg,Cranch 339, 348, 3 L.Ed. 364 (1813), Chief
Justice Marshall observed, anclosely related contexthat “the term ‘probable
cause,” according to its usual acceptatimeans less than evidence which would
justify condemnation . . . . It imports a seizure made under circumstances which
warrant suspicion.”

lllinois v. Gates462 U.S. at 235 (quoted Maryland v. Pringle 540 U.S. 366, 371 (2003)).

1.2.2 Pre-arrest investigation

Mr. May also argues that Deputy Laughlin diot adequately invéigate matters before
arresting him. On Mr. May’s account, the infaation that Deputy Laughlin received from the
security company, by way of the police dispatchers “insufficient” to support a constitutional
arrest. “[C]learly established hth Circuit precedent,” writes MMay, “requires law enforcement
officers to investigate to establish probable cdueferearresting — especially where insufficient
details are relayed to the arresting officgr.”

The Ninth Circuit “has held that “[ijn establig;ng probable cause, atérs may not solely rely
on the claim of a citizen witness that [s]he \@asctim of a crime, but must independently
investigate the basis of the witness’ kiveslge or interview other witnessestfopkins v.
Bonvicing 573 F.3d 752, 767 (9th Cir. 2009) (quotiugpin v. Santa Clara Valley Transp.
Agency261 F.3d 912, 925 (9th Cir. 2001) (citing in téaller v. M.G. Jewelry950 F.2d 1437,
1444 (9th Cir. 1991) (“[P]olice officers have] a gub conduct an investigation into . . . [a]
witness’[s] report . . . .")). This is true eveiere the arresting officer has learned information
from other law-enforcement officialslendocino Envtl. Ctr. v. Mendocino Cnt$92 F.3d 1283,
1293 n. 16 (9th Cir. 1999) (“Althan a police officer is entitletb rely on information obtained
from fellow law enforcement officers, this in m@y negates a police officer’s duty to reasonably

inquire or investigate thesep@rted facts.”) (citation omitted).

3 This paragraph: ECF No. 60 at 26—-27; ECF No 71 at 12—14 (emphasis in original).
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The court need not decide whether the infation that Deputy Laughlin received was alone
“sufficiently detailed,”Fuller, 950 F.2d at 1443, to yield prable cause without further
investigation or other corroboration. The ddwslds only that, under the “totality of the
circumstances,” Deputy Laughlin acted reasonably constitutionally in arresting Mr. May.
Deputy Laughlin had circumstantial corroboration fiatded probable cause. In his “pre-arrest
investigation” argument, Mr. May loses sight of the broaderthaeprobable cause is assessed
under all the circumstances known to the arresting officer. He focuseartowly on whatever of
Deputy Laughlin’s conduct can be described as explicitly investigative while disregarding the
surrounding context. The latteoo, can “corroborate” witness rep®to support probable cause.
Cf. Peng v. Hu335 F.3d 970, 979 (9th Cir. 200@juoted at ECF No. 71 at 13—-14)ere,
consistent with what the security company potice dispatcher had told him, Deputy Laughlin
came upon Mr. May inside the fenced perimefgurivate property, at 11:00p.m., matching the
basic description that the security company had given. In cdiganeith the information that
Mr. May was not alone, this all gave Deputy Laligh reasonable belief to think that Mr. May
was involved in something criminal. The circstantial facts — one could almost say the
“experiential” facts — that DepytLaughlin directly perceived bolstered what the security
company and police dispatcher halditoim and yielded probable cause.

The cases that the plaintiff cites on pre-arneggstigations are too faally different to offer
more than general guidance. They confirmithgortant principle that the Fourth Amendment
does not allow the police to “arrasbw, and investigate laterSee Kanekoa v. City & Cnty. of
Honoluly, 879 F.2d 607, 612 (1989). But none of thesesauggests that, tinis situation,

Deputy Laughlin lacked probable cause to afkéistMay because he failed to more fully

“ ThePengcourt wrote: “We are satisfied that [Deputy] Gage made a reasonable investigation ur]
the circumstances before he arrested Peng. [A] factual dispute regarding a victim’s complaint at
scene of an alleged domestic disturbance does redtdafobable cause if: 1) the victim’s statementg
are sufficiently definite . . . ; and 2) the victim’s complaint is corroboratesitbgr surrounding
circumstances oother witnessesPeng 335 F.3d at 979 (emphasis add&®ngis not identical to

this case. Here, for instance, there is no “fdaispute” over key aspects of what Officer Laughlin
learned from the security company — such as tesguce of interlopers on private property, and Mr
May'’s basic physical description. The immediate point, though, is that “surrounding circumstance
affect what constitutes a reasonable pre-amesistigation in assessing probable cause.

ORDER— No. 16-cv-00252-LB 10
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investigate the situation. The “strange circumstancekaoéy, suprafor example, involved a
sheriff carrying out a personal ven@ettgainst two newspaper report&selLacey 693 F.3d at
907-10, 923-24. On a witness’s “bare claim thatsdemeanor ha[d] been committed earlier in
the day, without any information about exigemtemstances,” and without further inquiring, the
sheriff had had the reporteaisrested “at their homes the middle of the night.ld. at 923-24.
The Ninth Circuit found thisobjectively unreasonableltl. at 924. The appeals court refused to
dismiss the false-arrest claim ameld that the sheriff was “neintitled to qualified immunity” on
that claim.ld. at 924.

The Ninth Circuit’'s opening summary kopkins supra suggests how different that case is

from this one. Thélopkinscourt wrote:

On August 22, 2003, two San Carlos Poliifficers broke into Bruce Hopkins’
home. They did not have a warrant, nortthiely have probable cause. All that they
had was a statement from a third pahgt Hopkins had been involved in an
extremely minor traffic incidentn incident so minor thétdid not cause as much
as a scratch on either of the vehicles imed| and that he apgesd to have been
drinking. Based on this information, tb&icers broke into Hopkins’ home with
their flashlights shiningnd their guns drawn. When they found Hopkins, they
handcuffed him, removed him fromshiouse, and placed him under arrest.

Hopkins 573 F.3d at 759. More fully,

The officers did not inspect Hopkins’ darsee if the hood was still warm, which
would have corroborated [the witnesssgitement that the car had recently been
driven, nor did they inspect the vehicle &y evidence of reckless driving or of
alcohol consumption, such as open contailoe an alcoholic odor. They did not
ask [the reporting withess] any questiom®rder to gain information beyond her
cursory and conclusory statements, sashvhether she observed Hopkins driving
erratically or at an abnormal speedshwort, the officers obtained no information
whatsoever beyond [the withess’s] brief statement.

Id. at 767. In that situation, the Ninth Circuit héhat the defendant officers’ merely accepting thie
witness’s unelaborated report was tiffecient to support probable causéd:

The decision irMotley v. Parks432 F.3d 1072 (9th Cir. 2005) does not translate into our
caseMotleyconfirms the general rule that, “officdrave an ongoing duty to make appropriate
inquiries regarding theatts received or to furthenvestigate if insuffie@nt details are relayed.”

Id. at 1081. BuMotleyapplies this rule in the context of parolee-residential searklutiey

ORDER— No. 16-cv-00252-LB 11
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asked whether the police had adequate infoondhiat a parolee lived at a given address to
warrant searching that place in connection with pa&de.idat 1080-82. (Th&lotleycourt held
that the police did have probaldause so that their conduct wasthis extent, “objectively
reasonable.Id.) It is hard to say how weMotleyspeaks to the presentntext. Rules governing
how the police may constitutionally searchaaolee’sresidence depart sombat from standard
Fourth Amendment analysiSee idat 1078—-80 (“Generally, a conditi of parole that permits
warrantless searches providesadfis with the limitecwuthority to enter and search a house whe
the parolee resides . . . .At all lengths, nothing iMotleyindicates that, in the situation that
confronted him, Deputy Laughlin had to condudtléer investigation before he could reasonably
conclude that there was a “fair probatyilithat criminal activity was underway.

Furthermore, in the cases that Mr. May cites in this area, the investigation (or the need to
investigate) came after the alleged wrong was camphdter the events in question were over, a
witness reported the crime tcetpolice, who then conducted sofoem of overt investigation.
This was the case fruller, for example, where a jewelry-séoclerk told the police that two
women (who had been in his store earliethi day) had stolen a ring. The police did not
immediately arrest the women. They first spakt#h the women, with a second store employee,
and with other witnessekl. at 1439—-40. The Ninth Circuit heldath given this investigation, the
police “reasonably believed thiitere was probable cause toeat” the plaintiffs without a
warrant and were thus imme from the § 1983 claind. at 1443-45. So, too, iHopkins the
police responded to a witness’goet about a traffic incident & had happened earlier — and
from which the suspect (the § 1983 pt#f) had already returned homedopkins 573 F.3d at
760-62.

Here, by contrast, Deputy Laughlin walked intsitaiation that was iprogress. He was not
rebuilding a sequence of eveffitsm witness reports — as kopkinsor Fuller. He was instead
immersed in the situation. Based on what he had learned from the security company and
dispatcher, and given the facts that he witrgisbe court holds as a matter of law that Deputy

Laughlin had probable caeiso arrest Mr. May.

ORDER— No. 16-cv-00252-LB 12

e



United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

2. False Arrest — Qualified Immunity
Even if the court had reached the opposteclusion, holding sumarily that Deputy
Laughlin lacked probable cause to arrest May, the court would stifind the defendants

immune from the false-arrest claim as a matter of law.

2.1 Governing Law

“The doctrine of qualified immunity assumes that policeceifs do not knowingly violate the
law.” Gasho v. United State89 F.3d 1420, 1438 (9th Cir. 1994).riAfficer thus is presumed to
be immune from any damages caused by his constitutional violalgoriQualified immunity
shields public officials from civil damagesrfperformance of discretionary functiondlueller v.
Auker, 576 F.3d 979, 992 (9th Cir. 2009). “It is ‘emmunity from suitather than a mere defense
to liability; and like an akolute immunity, it is effectively lost a case is erroneously permitted tq
go to trial.” Id. (quotingMitchell v. Forsyth472 U.S. 511, 526 (1985)) (emphasis in original).
Qualified immunity protects an officer from suit h&n he or she ‘makes a decision that, even if
constitutionally deficient,gasonably misapprehends the lgoverning the circumstances.”
Mueller, 576 F.3d at 992 (quotirfgrosseau v. Hauge®43 U.S. 194, 198 (2004)). “Qualified
immunity protects ‘all but the plainly incompeeit or those who knowingliolate the law.™
Mueller, 576 F.3d at 992 (quotingalley v. Briggs475 U.S. 335, 341 (1986)). “The standard is
an objective one that leaves ‘ampb®m for mistaken judgments.Mueller, 576 F.3d at 992
(quotingMalley, 475 U.S. at 343). The Supreme Court hapéatedly . . . stressed the importang
of resolving immunity questions atelearliest possible stage in litigatiorlunter v. Bryantp02
U.S. 224, 227 (1991)).

To determine whether Deputy Laughlin is immeurom suit, the court must answer two
guestions. The court must consider “whether fffieial’s conduct violateda constitutional right,
and if so, whether that right was clearly bfithed at the time of the event in questidtieller,
576 F.3d at 993 (citin§aucier v. Katz533 U.S. 194, 206 (2001p¢cord, e.g., Pearson v.
Callahan 555 U.S. 223, 232 (2009). It is not “mandgtdo address thesavo prongs in this

order.Pearson 555 U.S. at 232—36. Courts are to “exsedheir sound discretion in deciding
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which prong . . . should be addregdest in light of the particwr circumstances of the case at
hand.”ld. at 236;accord Mueller 576 F.3d at 993-94.

Facing “competing motions for summary judgrtieon qualified immunity, moreover, the
court reads disputed facts in tight most favorable to Mr. MayGee, e.g., Muelleb676 F.3d at
982, 994 Blankenhorn v. City of Orangd85 F.3d 463, 477 (9th Cir. 2007) (“Where [material
factual] disputes exist, sumnygudgment is appropriate ontiyDefendants are entitled to
qualified immunity on the facts adeded by the nonmoving party.”) (citirgarlow v. Ground,

943 F.2d 1132, 1136 (9th Cir. 1991)).

2.2 Analysis

For present purposes, we may assume that wese false arrest and proceed to the second
“clearly established” prong dhe qualified-immunity tesCf. Mueller, 576 F.3d at 994 (finding a
jury question on constitutionalolation and skipping to “éarly established” issué)lhe
dispositive question in determing whether a right is clearly ebtshed is whether it would be
clear to a reasonable officemtrhis conduct was unlawful indtsituation he confrontedSaucier,
533 U.S. at 202. Put differently, “[flor a constitutal right to be clearlgstablished, its contours
must be sufficiently clear that a reasonable affierould understand that whhe is doing violates
that right.” Gravelet-Blondin v. Shelto728 F.3d 1086, 1092—-93 (9th Cir. 2013) (quotittgpe v.
Pelzer,536 U.S. 730, 739 (2002)). “This inquiry ‘muse undertaken in light of the specific
context of the case, not as a broad general propositidagiller, 576 F.3d at 994 (quoting
Saucier 533 U.S. at 201xccord, e.qg., Deorle v. RutherfqQra72 F.3d 1272, 1278-79 (9th Cir.
2001) (“[T]he court must . . . determine whethex tiyht violated was elrly established in a
‘particularized . . . sense . ...").

The plaintiff argues that, at the time of his atré[tlhe Fourth Amedment right to be free
from a warrantless arrest without probable cause clearly established.” (ECF No. 60 at 31)
(quotingGashq 39 F.3d at 1438). That is plainly trueidinot, however, dispositive. Though this
case is not factually coripated, the court does not think thleé “clearly established” inquiry can

be resolved with so broad a stroRée court is especially disinokd to treat the issue so broadly
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in light of the recent decision White v. Pauly137 S. Ct. 548 (2017). The Court there drove
home the “longstanding principléfiat, in analyzing qualifiednmunity, “clearly established
law’ should not be defined ‘@t high level of generality.’Td. at 552 (quotinghshcroft v. al-Kidd,
563 U.S. 731, 742 (2011)). If the coudisal too abstractly in this aré&hiteexplained,
“[p]laintiffs would be able to convert the rule gbialified immunity . . . ito a rule of virtually
unqualified liability simply by alleging vialtion of extremely abstract rightdd. (quoting
Anderson v. Creightqr83 U.S. 635, 640 (1987)).

Even reading the factual reccbin the light most favable to Mr. May — meaning,
specifically, those facts pertineto the false-arrest claim -Beputy Laughlin’s conduct was not
so obviously outside the constitanal pale that only the “plialy incompetent or those who
knowingly violate the lawivould have done the santgee Mueller576 F.3d at 992 (quoting
Malley, 475 U.S. at 341). The worst that can bie,saven giving Mr. May the benefit of the
doubt, is that by arresting Mr. May, Deputy Laugtdhowed bad judgment. But the doctrine of

qualified immunity protects such mistak&ge id(quotingMalley, 475 U.S. at 343).

3. Excessive Force 1 — Basic Claim

3.1 Governing Law

“The Fourth Amendment requires police officaraking an arrest to use only an amount of
force that is objectivelysrasonable in light of thercumstances facing thenBlankenhorn485
F.3d at 481 n.12 (citinflennessee v. Garnet71 U.S. 1, 7-8 (1985)gccord, e.g., Arpin261
F.3d at 921 (“A claim against law enforcementadfis for excessive force is analyzed under the
Fourth Amendment’s ‘objective reasonablenesmhdard.”). Section 1983ovides a private right
of action for those whose federal constitutionadtatutory rights are deprived under color of law
Seed2 U.S.C. § 1983ee generally, e.g., Monteilh Cnty. of Los Angele820 F. Supp. 2d 1081,
1089 (C.D. Cal. 2011).

“Determining whether the force used to effagiarticular seizure is reasonable under the
Fourth Amendment requires a cardbalancing of the nature aqdality of the intrusion on the

individual’'s Fourth Amendment interests agaitne countervailing govemental interests at
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stake.”Graham v. Connqr490 U.S. 386, 396 (1989) (internal citations and quotations omitted).

“Stated another way, we must ‘balance the amotifdrce applied against the need for that
force.” Bryan v. MacPhersqr630 F.3d 805, 823-24 (9th Cir. 2010) (quotiigredith v. Erath,
342 F.3d 1057, 1061 (9th Cir. 2003)). To do so, a coudt evaluate the facts and circumstance
of each particular case, including: (1) the sevefitthe crime at issu¢2) whether the suspect
poses an immediate threat to fadety of the officers or otherand (3) whetheshe is actively
resisting arrest or attempg to evade arrest by flightraham 490 U.S. at 396The ‘most
important’ factor undeGrahamis whether the suspect posed anrfiediate threat to the safety of
the officers or others.’Bryan, 630 F.3d at 826 (quotirgmith v. City of Hemg894 F.3d 689, 702
(9th Cir. 2005) €n bang). “A simple statement by an officer that he fears for his safety or the
safety others is not enough; there mustijective factors to justify such a concerid”’ (quoting
Deorle 272 F.3d at 1281). “These factors, howeves,rant exclusive. Rather, [the court must]
examine the totality of the circumstances and consider ‘whatever specific factors may be
appropriate in a particular easwhether or not listed @raham’” Id. (quotingFranklin v.
Foxworth 31 F.3d 873, 876 (9th Cir. 1994)). “In some cases,” for example, “the availability of
alternative methods of . subduing a suspect may be a factor to consi@enith 349 F.3d at 701
(citing Chew v. Gate27 F.3d 1432, 1441 n. 5 (9th Cir. 1994)).

“The reasonableness of a partanulise of force must be jueld from the perspective of a
reasonable officer on the scene, rathantwith the 20/20 vision of hindsightGraham 490 U.S.
at 396 (citingTerry v. Ohig 392 U.S. 1, 20-22 (1968)). “Not every push or shove, even if it mg
later seem unnecessary in tleape of a judge’s chamberdghnson v. Glickl481 F.2d 1028,
1033 (2nd Cir. 1973], violates the Fourth AmendmeBtidham 490 U.S. at 396. This is because
“[t]he calculus of reasonableness must embody aleedor the fact that fice officers are often
forced to make split-second judgments — inwinstances that are tens@gcertain, and rapidly

evolving — about the amount of force thahecessary in a particular situatiofd”

3.2 Analysis

A jury must resolve the excessive-force clairhe court can grant neither party summary
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judgment on this claim. Though the key facts arstiyaundisputed, they are not entirely, and a
jury could reasonably draw different conclusidmsn them. A jury might look at the facts and
decide that using Riggs was egsie; equally, the same jury cduliew those facts and find that
deploying Riggs to “bite and hold” Mr. May wasrpessible. From the undisputed material facts
the court cannot say that only one conclusion ¥adloThe excessive-force claim thus cannot be
decided as a matter of law.

The use of a police dog is canty subject to Fourth Amatment excessive-force analysis.
E.g., Watkins v. City of Oakland, Cal45 F.3d 1087, 1093 (9th Cir. 1998) (“We . . . hold that the
.. . use of the police dog ssibject to excessive foraemalysis . . . .”) (quotiniylendoza v. Blogk
27 F.3d 1357, 1362 (9th Cir. 1994)). “Use dfained police dog may be regarded as
‘intermediate force’ or ‘deadly force,” dependion the factual circumstances in the case.”
Ledesma v. Kern Cnty2016 WL 6666900, *10 (E.D. Cal. Nov. 10, 201 Maney v.

Garrison, 2017 WL 937460, *8 (4th Cir. Mar. 9, 201(7)A] bite from a police canine is a
significant use of force.”). The useay or may not be constitution&ee Watkinsl45 F.3d at
1092-93 (in qualified-immunity anals “Oakland’s ‘bite and holdbolicy did not violate clearly
established law concerning the usexctessive force . . .”) (discussifiipew v. Gate7 F.3d
1432 (9th Cir. 1994)).

The court cannot decide as a matter of lavetver deploying Riggs was excessive. The key
facts here are mostly undisputed. Different judesld review those facts, run them through the
Grahamanalysis, and reach differebsically reasonable conclass. The principal disputed
fact — maybe the only key g¢isted fact — involves Mr. Mds movement while the police
officers stood before hinbid Mr. May move? Did he remain still? Did he move toward the
fence? Did his movement suggest that he was trying toAl@g&¥y must hear testimony to resolve
this point. How they view this fact will almostirely affect how they view Deputy Laughlin’s
decision to deploy Riggs. The cotius denies both partiesmsmary judgment on the excessive-

force claim.
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4. Excessive Force 2 — Qualified Immunity

Much the same holds for the related qualified-ummity analysis. It is not possible to look at
the undisputed material facts of this case @mtlude that only one answer must follow. The
dispute over Mr. May’s behaviam the officers’ presence increases the indeterminacy. The coy
thus denies both parties summarggment on qualified immunity.

Again, in assessing qualified immunity the dawads disputed facts favorably to Mr. May.
See, e.g., Muelleb76 F.3d at 982, 998lankenhorn485 F.3d at 477 (“Where [material factual]
disputes exist, summary judgment is appropietly if Defendants arentitled to qualified
immunity on the facts as alleged by the nonmoving party.”) (cBadow v. Ground943 F.2d
1132, 1136 (9th Cir. 1991)). So, “assuming withcetiding” that Mr. Mays constitutional rights
were violated, the court must “determine wiegtthose rights were clearly establishdd. at
994-95. Put differently, assuming for the sake of analysis that the force used was excessive
court “must determine whether . . . made a ‘reabmistake|] as to the legality of [his]
actions.” Deorle, 272 F.3d at 1285 (quotirfpucier 533 U.S. at 206). On “the defense of
qualified immunity . . . , the [c]otconsiders only the facts thaere knowable to the defendant
officers.” Whitg 137 S.Ct. at 550.

Viewed in this light, the issue almost goes to Mr. May as a matter of law. Well before the
events in question, Ninth Cuit precedent had establighthat police officers cannot
constitutionally meet passive or mildsistance with “non-trivial” forceéSee, e.g., Gravelet-
Blondin, 728 F.3d at 1093 (“The right to be free frtme application ohon-trivial force for
engaging in mere passive rearste was clearly established prio 2008.”) (discussing cases).
The established contsitional framework embodies a pciple of proportionate responseee
Blankenhorn485 F.3d at 477 (“Even where some forcpissified, the amounactually used may
be excessive.”) (quotinBantos v. Gate287 F.3d 846, 853 (9th Cir. 2002)). Given the situation
that Deputy Laughlin confronted, and what hewradout that situation, and assuming (in Mr.
May’s favor) that the plaintiff wasottrying to flee, one almosbacludes that Mr. May should
gain summary judgment against the assertion difggchimmunity. On the other hand, this is not

a case in which the police set their dog “on a baffdd arrestee who has fully surrendered and
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completely under control3ee Watkinsl45 F.3d at 1093 (quotindendoza27 F.3d at 1362).

Ultimately, the court thinks that this casemains on the bubble and that the qualified-
immunity issue, too, must be given to a juryeTdourt cannot say as a matter of law that it was
“sufficiently clear [to] a reasonable official’@hhe could not use a bite-and-hold police dog to
arrest Mr. May. In other wordssing Riggs in this way, in these circumstances, was not “so
patently violative of the constitional right that@asonable officials would know without guidanc
from the courts’ that the action was unconstitutiondée Mendoz&7 F.3d at 1361 (quoting
Casteel v. PiescheR,F.3d 1050, 1053 (7th Cir. 1993)).

5. Excessive Force 3 — Deputy Michel & Ancillary Liability

The plaintiff also contends that Deputy Micleeliable for excessive force because he did ng
intervene to stop, and was himself an “integiiticipant” in, Deputy Laughlin’s use of forée.
The court disagrees.

First, Deputy Michel was not an integral pagant in deploying Riggs. The only evidence is
that Deputy Laughlin had control tife police dog, that he set Riggs Mr. May, and that he then
called him off. There is no proof, there is nggestion, that Deputy Mi&h had any input into
Deputy Laughlin’s decision to deploy Riggs; mothere any indicatn that Deputy Michel
controlled Riggs before, duringr after the dog’s deployment.

Second, this is not a case in which Deputy Miczel be held liable for not intervening in
Deputy Laughlin’s use of Riggs. On a close angeded review of a reti@ely developed record,
this court has concluded that a jury quesagists on whether Deputy Laughlin used excessive
force. Even on such a record and such a rewiegvcourt could not dese that he had used
improper force as a matter of law. The court has ladtd that, even if he did use excessive force
a jury may decide that Deputy Laughlin is immdirgen liability because his actions fall into the
realm of poor judgment and mistake. It seems impralte at best to expetttat, in the heat of

the situation, Deputy Michel shilmbhave reached a different asarer conclusion (tat deploying

4 ECF No. 66 at —29.
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Riggs would be excessive) than this court has ngaden more time and a detached perspective

Expecting Deputy Michel to reach that dearsi— and holding him liable for not having done so

— would also abrade the lenienicyerent in the rules of qualified immunity. In some situationsi

will be obvious that police conduct is unconstitutipaad an officer can rightly be expected to
intervene to stop a colleague from persistmgalfeasance. The law contemplates such

situationsE.g., United States v. Kop84 f.3d 1416, 1447 n.25 (9th Cir. 1994). But this is not
such a case. To hold Deputy Michel responsibleédrintervening in a cadie this would invite

frank dysfunction intalay-to-day policing.

6. Municipal Liability — Monell

6.1 Governing Law

The plaintiff's sole federal claim againsetRounty of San Mateo is for liability undgionell
v. Dep’t of Soc. Svgs136 U.S. 658 (1978).

Liability against a government entity dafrom the premise that there ism@spondeat
superiorliability under § 1983i.e., no entity is liable simplydcause it employs a person who ha
violated a plaintiff's rightsSee, e.g., Monelt36 U.S. at 69ITaylor v. List 880 F.2d 1040, 1045
(9th Cir. 1989). Local governments can be sdieectly under § 1983 only if the public entity
maintains a policy or custom that resultaimiolation of plaintiff’'s constitutional rightdvionell
436 U.S. at 690-91. To impobtonell entity liability under 81983 for a violation of
constitutional rights, a plaintifhust show that: (1) the plaintffossessed a constitutional right of
which he or she was deprived; (2) the munikitfpdad a policy; (3) this policy amounts to
deliberate indifference to the plaintiff's constitutal rights; and (4) the poy is the moving force
behind the constitutional violatioBee Plumeau v. School Dist. # 40 County of Yami3d F.3d
432, 438 (9th Cir. 1997). The Ninth Circuithexplained how a policy may be proved:

There are three ways to show a policgoestom of a municigay: (1) by showing
“a longstanding practecor custom which constites the ‘standard operating
procedure’ of the local government entity;” (2) “by showing that the decision-
making official was, as a matter of st&e, a final policymaking authority whose
edicts or acts may fairly be said to repent official policy in the area of decision;”
or (3) “by showing that an official wh final policymaking authority either
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delegated that authority to, or ratified the decision of, a subordinate.”

Menotti v. City of Seatt]el09 F.3d 1113, 1147 (9th Cir. 2005) (quotitigch v. City and Cnty. of
San Francisco308 F.3d 968, 984-85 (9th Cir. 2002)). Tgractice or custom must consist of
more than “random acts or isolated events” astesd, must be the result of a “permanent and
well-settled practice.Thompson v. City of Los Angel&85 F.2d 1439, 1443-44 (9th Cir. 1988)
overruled on other grounds by Bull City and Cnty. of San Francisc&95 F.3d 964 (9th Cir.
2010);see City of St. Louis v. Praprotn&385 U.S. 112, 127 (1988). Thus, “a single incident of
unconstitutional activity is not suffient to impose liability undévionell unless” there is proof
that the incident “was caused by an &Ry, unconstitutional municipal policy . . .City of

Oklahoma City v. Tuttlet71 U.S. 808, 823—-24 (1985).

6.2 Analysis

The plaintiff has not raised a triall#onell claim. Mr. May offers two grounds for such
liability. First, he argues thalhe County “does not keep bite-ratio statistics -e-fiercentage of
how many times a dog is deployed versus hmamy times he is deployed and bité$Second, he
contends that the County “failed pooperly supervise the Canine ityieading to the violation of
[his] rights.”” Here, Mr. May suggests that the deparitrieas effectively delegated policymaking
authority to Gary Ramos, the Training andh@iance Sergeant for the K-9 Unit, who simply
rubber-stamps police-dog bit&sThese theories do not raise agiae dispute of material fact on

the plaintiff’s Monell claim.

6.2.1 Bite ratios
The record evidence is undisputed on #saié of “bite ratios” and whether the County
maintains them. The record shows that tlher@y does keep the relevant information, the

component data that can yieldy dog’s bite ratio. The Coyntecords whenever a dog is

46 ECF No. 66 at 31.
471d. at 31-32.
48 See idat 32.
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deployed. It also records whenever a dog bitdsat the County does not do is combine those
data points into a “bite ratio.” Nor does the Cuactively track this information — meaning that
the County does not regularly reviéw deployment and bite stdtcs. (And, of course, because it
does not derive bite ratios, it dorot track those.) H given dog began to bite more frequently,
someone would have to notice thiaat animal was appearing neaegularly in use-of-force
reports. It is undisputed, thoughaththe County does maintain the component data (deploymer
and bites) and that an interedtperson could retrieve thatonmation and calculate any police
dog’s bite ratid*®

On this record the plaintiff has not raised a triddtmnell claim. The fatal lapse in Mr. May’s
Monell case is one of causation. Thaiptiff has not calculated Riggsbite ratio. (Though, again,
it is undisputed that the necessary informaisoavailable.) Nor halse gone the logically
necessary next step: showing ttrett ratio exceeds some threghtiat indicates a problem. That
indicates, more exactly, that the County shdwdde taken corrective than, whether by revising
its policy or by retraining this dog. Without suctediate information, it isnerely speculative to
say that the County’s not tracking bite ratiosseguMr. May’s injury. And causation is requisite
to aprima facie Moneltheory.See, e.g., Plumeat30 F.3d at 438 (policy must be “moving
force” behind constitutional violationgf. Kerr v. City of West Palm Begdv5 F.2d 1546, 1550—
51 (11th Cir. 1989) (reversinggdgment for municipal defendawhere, among other things,
evidence showed that departmgtoverall bite-ratio” was about 50% and that 85% of bites

involved “non-violent felony or misdemeanor” arrests).

6.2.2 Failure to supervise — Delegation to Sergeant Ramos
The plaintiff's “failure to sipervise” theory suggests thhe County has wrongly delegated
relevant policymaking authority to Sergeant GRgmos. According to Mr. May, Sergeant Ramo

has been in “charge of the @a@ unit since 2009.” His officiditle is, again, Training and

9 This paragraph: Duri Dep. — ECF No. 67-8 at 10-11 (pp. 34-38); Ramos Dep. — ECF No. 67-9
(pp. 53-54).
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Compliance Sergeant for the K-9 unit. Duringg&ant Ramos’s tenure, Mr. May argues, Riggs
has bitten seven times (including thmsident). Sergeant Ramos “investigaRidgs’ seven bites .
.. and found all but one lawful — despite Defendant Laughlin generally only describing facin
potential threat” in these encoens. Furthermore, the sergeardgpprehension perts “are not
counter-signed by anyone else, and he hasriackone rejected” by higher command. This
amounts to a “lack of supervision of the canumd,” in the opinion of Mr. May’s expert. The
implication forMonell purposes is that Sergeant Ramos éffectively been given policymaking
authority and that his policy hasdreto rubber-stamp police-dog bif8s.

The plaintiff gets the record wrong. First, todmurate, the recorthews that Riggs bit not
six butthreetimes before he bit Mr. May.(Obviously, the three bites that followed Mr. May’s
cannot have embodied a policy that was‘tmoving force” behind Mr. May’s injury?) And in
one of those three earlier incids, Sergeant Ramos found thapD& Laughlin “did not comply”
with departmental policy? The plaintiff also mistakes Serge&amos'’s role. It is undisputed that
his reports go up a chain of command for revielitmately by the department’s professional-
standards divisioR’ He testified that he has never haeport “rejected,” but has had one sent
back in 2015 for further consideratioh.

Finally in this vein, the plaintiff's discussn about Sergeant Ramos suffers from a partly
factual, partly logical weakiss. Mr. May argues that the Cogritannot escape liability for the

consequences of its establistaad ongoing departmental policy rediag the use of force simply

* This paragraph: ECF No. 66 at 32.
>1 Apprehension Reports — ECF No. 67-16 at 2—23.

%2 The plaintiff's characterization of these enceustis also questionable. Mr. May describes and
downplays the biting incidents as involving “only . . . potential threat[s].” (ECF No. 66 at 32.) The
records themselves show something subtly different. Of the three bites that preceded Mr. May’s,
involved a suspect who was “actively resisting and fighting the deputies,” while in another Riggs
apprehended a suspect “who had just threatened to kill a family member and who was potentially
armed, [and] dangerous.” (EC No. 67-16 at 2, 4.) This is admittedly something of a side note. Gi
Rule 56’s mandate to view facts favorably to the non-moving Mr. May, the court has not conside
this particular item in its operative analysis.

3 ECF No. 67-16 at 9.
> Ramos Dep. — ECF No. 72-6 at 3—4.
>>See idat 5 (reconsider); Ramos Dep. — ECF No. 67-9 at 5-6 (pp. 12—13) (not rejected).

ORDER— No. 16-cv-00252-LB 23

one

en
ed




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

by permitting such basic policy decisions to be made by lower level officials who are not
ordinarily considered policymaker3>Leave aside the question of whether Mr. May has raised
triable issue on whether Sergeant Ramos is eftdgtey “policymaker[]” rdher than someone who
is applying policy that is edbéished elsewhere. There remains a problem with Mr. May’s
analytical predicate. Given the usguted record in this area, tplaintiff has notaised a triable
issue that a wrongful policy exists, never mind tra was in place before, and so could have
been the “moving force” behind, Mr. May’sjumy. There can be no wrong — and no triable
Monell claim — for the “consequences” of a policy that not been triably proved or materially
impugned, even if those consequences are sdliolidrom the decisins of a “lower level
official[] who [is] not ordinarily considered [a] policymaker[|[Chew 27 F.3d at 1445.

For these reasons, the courmfis the Court summary judgmt against the plaintiff#onell

claim. That claim is dismissed with prejudice.

7. Bane Act — Cal. Civ. Code § 52.1

Because a jury question exists on Mr.\kdaexcessive-force claim under 8 1983, a jury
guestion also exists on his claim under Catifals Bane Act (Cal. @ Code § 52.1) and the
related claim for vicarious liability againgte County under Cal. Gov't Code § 815.2. The court
denies the plaintiff an affirmative summary judgmhon these claims. But, again, both claims wi
go to trial.

The Bane Act prohibits interference or atterdgtaerference with gerson’s rights under

federal or California law by “thrés, intimidation, or coercion3eeCal. Civ. Code § 52.1’In a

*5 ECF No. 66 at 32 (quotinghew 27 F.3d at 1445).
>’ The Bane Act provides in part:

(a) If a person . . . interferes by threat, intimidation, or coercion, or attempts to interfere
by threat, intimidation, or coercion, with the exercise or enjoyment by any individual . .
. of rights secured by the Constitution or laws of the United States, or of the rights
secured by the Constitution or laws of thatst the Attorney General, or any district
attorney or city attorney may bring a civil action for injunctive and other appropriate
equitable relief in the name of the people of the State of California.. . . .

(b) Any individual whose exercise or egpjoent of rights secured by the Constitution
or laws of the United States, or of rights secured by the Constitution or laws of this
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case like this one, the Rule 56 fate of the Bacieclaim tracks the fate of the 8 1983 excessive-
force claim. The allegedly excessive force usedhat the court has concluded was otherwise &
lawful arrest — the deployment of Riggs suffices to undergird the Bane Act claim. The

California Court of Appal recently explained:

The parties have not cited, and kave not found, a California case that
addresses the precise question presented here: whether a Bane Act claim arises
from excessive force or an unlawful search followirgveful arrest. However, the
majority of federal district courts in Grnia have held that “[w]here Fourth
Amendment unreasonable seizure or excessive force claims are raised and
intentional conduct is at issuere is no need for a platiff to allege a showing
of coercion independent from the coeari inherent in the seizure or use of
force.” Dillman v. Tuolumne Counity2013 WL 1907379, at *21 (E.D. Cal., May
7, 2013)].

Simmons v. Superior Court of San Diego CrtyCal. App. 5th 1113, 1126 (2016) (citations

omitted) (final emphasis added). The Ninth Circuit has similarly said:

The district court erred in dismissingetistate’s § 52.1 claim . . . . The Estate
won its excessive force claim under § 1988iat. The City defendants concede in
their brief to us thad successful claim for excessive force under the Fourth
Amendment provides the basisrfa successful claim under § 52.$ee Cameron
v. Craig,713 F.3d 1012, 1022 (9th Cir.2013)T]he elements of the excessive
force claim under § 52.1 are the same as under 8§ 198B8nder v. Cnty. of L.A.,
217 Cal. App. 4th 968, 159 Cal.Rptr.3d 204, 212-15 (2013).

Chaudhry v. City of Los Angele&s1 F.3d 1096, 1105-06 (9th Cir. 2014) (emphases acdusl);
also Brown v. City and Cnty. of San Francise014 WL 1364931, at *1{N.D. Cal. Apr. 7,
2014) (“[The court finds persuasive the line of cases permitting Bane Act claims based on th
same conduct as an underlying constitutional violation.”).

The court is not awardinfpe plaintiff an affirmative summary judgment on his § 1983
excessive-force claim. That claim does raiseraigsue, however. The Bane Act claim, to the

extent that it rests on the umtjéng excessive-force allegatioand the associated vicarious-

state, has been interfered with, or attempted to be interfered with, as described in
subdivision (a), may institute and prosecute in his or her own name and on his or her
own behalf a civil action for damages, . . . injunctive relief, and other appropriate
equitable relief . . . .

Cal. Civ. Code § 52.1(a)—(b).
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liability claim under Cal. Gov’t Code § 815.2, will thus both go to the jury as well.

8. False Arrest — California Law

The court denies Mr. May summary judgment on his California-law false-arrest claim.

Like the Bane Act claim — though even more clearly — the state-law arrest claim tracks the
fate of its federal counterpart. See Levin v. United Airlines, 158 Cal. App. 4th 1002, 1017-19
(2008), as modified (Jan. 14, 2008) (applying Fourth Amendment probable-cause standards to
California false-arrest claim); Blankenhorn, 485 F.3d at 48687 (same). Because the court granted
the defendants summary judgment on the federal false-arrest claim, it denies the plaintiff summary
judgment on the California false-arrest claim and, of course, on the related vicarious-lability

claim under Cal. Gov’t Code § 815.2.%

CONCLUSION

The court grants the defendants summary judgment on and dismisses with prejudice the false-
arrest claim. The court denies the motion for summary judgment on the excessive-force claim as it
relates to Deputy Laughlin, including on the related qualified-immunity defense. The court grants
summary judgment to Deputy Michel on the excessive-force claim. The court dismisses the
Monell claim with prejudice. The court denies the plamntiff’s motion for summary judgment on the
Bane Act, false-arrest, and associated vicarious-liability claims under California law.

This disposes of ECF Nos. 60 and 62.

IT IS SO ORDERED.

Dated: April 15, 2017 M&

LAUREL BEELER
United States Magistrate Judge

5% The defendants did not move for summary judgment on the California false-arrest claim. See ECF
No. 62 at 7 (“Deputies Laughlin and Michel hereby move for summary judgment on Plaintiff’s federal

)

claims . ..."”).
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