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D;s Candy Shops, Inc. et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

AVI WEISS, Case No0.16-cv-00661EMC
Plaintiff, PUBLIC/REDACTED VERSION
v. ORDER GRANTIN G DEFENDANT’ S
MOTION TO DISMISS
SEE'S CANDY SHOPS, INC., et al.
Docket No 39
Defendans.

Plaintiff Avi Weiss has filed a putative class action against Defendaats Sandy Shops,
Inc. and See’s Candies Inc. (collectively, “See’sl)eging that See'miisrepresented certain
productssuch as it€lassic Red Heart Assorted Chocolatesheing Kosher certified when, in
fact, they were not. Although Mr. Weiss has asserted only state law claimedtsait in federal
court based on diversity jurisdiction. Currently pending before the Court is See’s motion t
dismiss. According to See’s, the Court lacks subject matter jurisdiction oveagée Having
considered the parties’ briefs and accompanying submissions, as welloaaltargument of
counsel, the Court herel3RANTS See’s motion.

. EACTUAL & PROCEDURAL BACKGROUND

In his class action complaint, Mr. Weiss alleges as follows.

See’s manufactures, promotes, and distributes chocolates and other candy p&eRicts.
Compl.§ 20. See’s sells its products in resadresknown as See’s Candies Shops throughout t
country. SeeCompl.  21. In each of tistores, See’s offers a selectiorkafshercertified
products. SeeCompl. 1 22.Kosher certification indicates thatettiprocessing, preparation, and
ingredients of the food meet certain quality and control standards that confonmdio deetary

laws.” Compl. 1 16.
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To show that a product is Kosher certifi&ke’sputs a “prominent and commonly known
symbol for Kosher certification on large signs placed directly above the kosher certified
merchandise displayed Jits] stares.” Compl. 1 22. “Consumers . . . look for the kosher symbd

on these signs to make their purchasing decisions.” Compl. § 24.

See’s has represted to its customers that certain candies, including but not limited to the

“Valentine’s Day Classic Red Heart Box in various sizes and weightsKasfeer certified"

Compl. T 25.In fact, they were not. Compl. 1 25. According to Mr. Weiss, he and other putatjive

class members “have been harmed because they overpaid for the products (or wowkel not ha
purchased the products) had they known that the products were not Kosher certified.” fComg
26.

“In addition to monetary damages, [Mr. Weiss] seeks injunctive relief to stefs[$®m
falsely marketing some of [its] products as Kosher certified and to f8eed] to warn
purchasers that certain candies sold as Kosher certified, are not in fact &arsified.” Compl.
36.

The class that Mr. \&iss seeks to represent is as follows: “All individuals nationwide wh
from four years prior to the filing of this Complaint [on February 9, 2016] through [the] date of
certification purchased a product from a See’s Candies Shop that was masketsth@certified

when the product was not Kosher certified.” Compl. { 37.

Based oninter alia, the above allegations, Mr. Weiss has asserted the following claims;:

(2) Breach of express warranty in violation of California Commercial Code § 2313;
(2) Unlawful, unfair, and fraudulent business acts and practices in violation of
California Business & Professions Code § 17200;

(3)  Violation of the California Consumer Legal Remedies &e&Cal. Civ. Code 8
1750,et seq.

4) False advertising in violation of the California Busmé&sProfessions Code §

17500; and

! Mr. Weiss himself purchased a Valentine’s Day Classic Red Heart BeeCompl. { 31.
2
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(5) Fraudulent inducement.
According to Mr. Weiss, “[tlhe Court has original jurisdiction over this actionyaunisto

28 U.S.C. 81332(d), because (a) at least one member of the putative class is a citizeneof a st

At

different from Defendants, (b) the amount in controversy exceeds $5,000,000, exclusive of intere:

and costs, and (c) none of the exceptions under that subsection apply to this action.” Compl

Il. DISCUSSION

A. Legal Standard

Federal Rule of Civil Procedure 12(b)(1) provides that a defendant may move for a
dismissal based on lack of subject matter jurisdiction. “Rule 12(b)(1) jursthttattacks can be
either facial or factual."White v. Leg227 F.3d 1214, 1242 (9th Cir. 2000). Where there is a
facial atack, a court considers only the complaiBee id.see alsdNolfe v. Strankmar892 F.3d
358, 362 (9th Cir. 2004}tating that, “[i]n a facial attack, the challenger asserts that the
allegations contained in a complaint are insufficient on their face to invoke fastesdigtion™).
With a factual attack, however, a court “need not presume the truthfulness dcithiéf gl
allegations” and “may look beyond the complaing&e White227 F.3d at 124%ee also Wolfe
392 F.3d at 362 (noting that, in a factual motion to dismiss, the moving party presentstaffiday
other evidence).

In the instant case, See’s presents both a facial and a factual attack to subgect matt
jurisdiction.

B. Facial Attack

According to See’s, as a facial matter, Mr. Weiss has failed to adequately pleatyliv
jurisdiction becausen his complaint(1) he has failed to allege his own citizenship and (2) his
allegation that the amount in controversy exceeds $5 million is entirely corncinsature and
does not spefy any factgo supportthe claim The Court need not dwell on See’s facial attack
because, even if there were deficienewth the complaintMr. Weiss would have an opportunity
to cure those deficiencies with an amendm&wee28 U.S.C. § 1653 (providg that “[d]efective
allegations of jurisdiction may be amended, upon terms, in the trial or appellat)cddiay

Dep’t Store v. Graphic Process €637 F.2d 1211, 1216 (9th Cir. 1980) (noting that “an action
3
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should not be dismissed for lack of jurisdiction without giving the plaintiff an opportunity to bg
heard unless it is clear the deficiency cannot be overcome by ametidennd v. Benmansour
No. 15€v-00063 NC, 2015 U.S. Dist. LEXIS 188743, at *3 (N.D. Cal. Aug. 25, 2015)
(“permit[ting] Jorio to amend his complaint to state that he was domiciled in Califarthia &me
he filed suit to cure the subject matter jurisdiction defedpreover as reflected by the parties’
briefs, the crux of the disputenst the facial challenge to subjecatter jurisdiction but rather the
factual challenge.The Court thus turns to the factual challenge.

C. Factual Challenge

1. Legal Certainty v. Preponderance of the Evidence/Prima Facie Case

As an initial matter, the Court addresses Mr. Weiss’s contention that, for a defenda
prevail on a factual attack, it must be shown to a legal certainty that there ibjeat suatter
jurisdiction. See’s responds that the legal certasgtgndard applies only where there is a facial
attack, not a factual one.

Neitherparty’'s positionis entirely correct Where there are disputed facts, those facts ar
resolved by a preponderance of the evidence alftet,that,the predictive legal certainty tedbves
apply. See, e.gMeridian Sec. Ins. Co. v. Sadowskd1 F.3d 536, 543 (7th Cir. 2006) (stating
that “a proponent of federal jurisdiction mu$tmaterial allegations are contested, prove those
jurisdictional facts by a preponderance of the evidence” and that, “[o]nce thedaetbden
established, . . . [o]nly it is ‘legally certain’ that the recovery (from plaintiff's perspective) or
cost of complying with the judgment (from defendant’s) will be less than thdigtiaal floor
may the case be dismissgdrederico v. Home Deppb07 F.3d 188, 194 (3d Cir. 2007) (stating
that, “where disputes over factual matters are involved, the . . . preponderancevafe¢heee
standard is appropriate for resolving the dispute”; but “when relevant f&ctetin dispute or
findings have been made,’ the district court should adhere to the ‘legal cetgaitify cf. Naffe v.
Frey, 789 F.3d 1030, 1040 (9th Cir. 2015) (stating that where “the plaintiff files suit originally
federal court . . . and the complaint affirmatively alleges that the amount nowensty exeeds
the [§8 1332] jurisdictional threshold[,] . . . the legal certainty test appliesgrmisituation where

the legal certainty standard is met is “when independent facts show that the afdamages
4
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was claimed merely to obtain federal court juson”). That legal certainty test which applies
to complaint filed in federglin contrast to cases removiedm state to federal court) has been
stated variously — for example, “[iJn cases brought in the federal court . . . itappsar to a
legal cetainty that the [plaintiff's] claim is really for less than the jurisdictional amhdaoi justify
dismissal.” Gaus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 1992) (quotiig Paul Mercury
Indem. Co. v. Red Cab C803 U.S. 283, 288-90 (1938); addihgt “[a] different situation is
presented in the case of a suit instituted in a state court and thence r¢rh¢tjledre is a strong
presumption that the plaintiff has not claimed a large amount in order to confercfisisdn a
federal court or thahe parties have colluded to that éhd’'Stated differentlythe legal certainty
standard isnet where the plaintiff has established a colorable cl&geSt. Paul Mercury303
U.S. at 289 (stating that, “if from the face of the pleadings, it israppto a legal certainty, that
the plaintiff cannot recover the amount claimed or if, from the proofs, the coutisigeeslato a
like certainty, that the plaintiff never was entitled to recover that amount, anudltdaim was
therefore colorable fahe purpose of conferring jurisdiction, the suit will be dismissed”).

In the Ninth Circuitwhere there are disputed facts, a plaintiff is permiibethake only a
prima facie showing of subject matter jurisdictiae.( the plaintiff is not held to the higher
preponderance-dfie-evidence standaydf only written materials are submitted for the court’s
consideration.See Societe de Conditionnement en Aluminum v. Hunter Eng'§55d-.2d 938,
942 (9th Cir. 1985)see also Data Disc, Inc. v. Sys. Tech. Assocs,, 38¢.F.2d 1280, 1285 (9th
Cir. 1977) (explaining that, “[i]f the cotuidetermines that it will receive only affidavits or
affidavits plus written materials, these very limitations dictate that a plaintiff must mbka on
prima facie showin@f jurisdictional facts through the submitted materials in order to avoid a
defendant’s motion to dismiss”).

In the case at hand, there are rele¥acis indispute (.e., the extent of the mislabeling
problem), and, as the parties have submitted onlyanrmaterials to the Court, Mr. Weiss is
required to make only a prima facie showing of jurisdiction. For the reasonssgiddtedow, Mr.
Weiss has failed to satisfy that low standattat is, he has failed to make a prima facie case th

the amounin-controversy exceeds $5 million.
5

at




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2. Economic Damages

In its factual challenge, See’s focuses on the amiododntroversy requirement. As noted
above, Mr. Weiss seeks on his obehalf and on the behalf @ putative clasconomic
damages, attorney’s fees, and injunctive reliéfe main relief sought is economic damages.

According to See’s, the economic damages of the putative class amount to $0 becaug
See’s did not and does not charge more for its Kosher products compared to its non-Kosher
produds. This argument, however, is not compelling because it glasseghe fact that, for a
person who is Kosher adherent, a Kosher-certified product is not simply g gietBarence but
rather a dietary restrictionlvie v. Kraft Foods Global, IncNo. C-12-02554-RMW, 2015 U.S.
Dist. LEXIS 5196 (N.D. Cal. Jan. 14, 2015), dfthsin v. R.C. Bigelow, IndNo. 12¢€v-02204-
WHO, 2016 U.S. Dist. LEXIS 42735 (N.D. Cal. Mar. 29, 2016), are both distinguishetdeise
they dal with dietary preferencedn the instant case, the mislabef@@duct is arguably
worthless to the Kosher adherent individual who may be entitled to a refund.

Even if damages were to be measured by the refund of full amounts paid for Kosher-
mislabeled productfiowever,See’s contends economic damages would still be well below the
million threshold required by § 1332. In support of this claim, See’s conducted an internal
investigation into the mislabeled price cards and determined that economicedanagunted to
I SccReply at 10 (“See’s . . . calculated the amount in
controversy if every purchaser . . . of a mistakenly labeled product receivédeduiindl, and still
the theoretical maximum award would be JJjjjjl].); Reply at 11 (“[E]verif the Court
were to include sales of Maple Cashew Brittle in the amount in controversy sSkek
I o the product while the kosher insignia mistakenly appeared on the website . . .

Mr. Weisscontendghattheamount in controversigas bee metbecausé&ee’s has
conceded that itotal sales of Kosher products for the relevant pes|jjjjiij However,

the total sales of Kosher products do not establish the amount in controversy becausesiis W

% See’s argues that the value of any injunctive relief is minimal at beskmMleiss does not
dispute such. Similarly, the parties agree that attorney’s fees wouldd&elyimited percentage
of the economic damages awardedy( 25 percent).

6
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suing only for products marketed as Kosher certified when the progdesot in fact Kosher
certified. SeeCompl. I 37 (defining the class as “[a]ll individuals nationwide who. . . purchass
product from a See’s Candies Shop that was marketed as Kosher certified whrenltice wa
not Kosher certified”). Mislabeled products are only a subset of the totalgdf®sher products
and the only evidence presented (even after Mr. Weiss was afforded discoveateitiakat
subset is aextremelysmall proportion of those sales.

Contrary to what Mr. Weiss argudsewis v. Verizon Communications, Ing27 F.3d 400
(9th Cir. 201), does not support his positidn.Lewis the plaintiff filed a class action in state
court after Verizon billed hdor services that she never orderéBescribing these charges as
‘unauthorized,” the plaintiff sought “to represent a class of landline Verizon cessam
California who have been billed for such services that they never expressyg tmos
requested.”ld. at 397. Verizon removed the case to federal court, arguing that the amount in
controversy exceeded $5 million. In support of this claim, Verizon submitted evidehce tha
members of the putative class were billed more than $5 million during the rgbeveand. In
evaluating the propriety of Verizon’s removal, the Ninth Circuit took note of thectlisburt’s

refusal

to accept the total billings as representing the amount in controversy.
Instead, looking to the allegations of the complaint, it held that the
total billings could notepresent the amount in controversy because
the complaint was claiming liability only for alges that were
“unauthorized.” The district court thus assumed total billings would
include both authorized and unauthorized charges and held that the
Defendant hd failed to meet its burden under our case law to show
the amount in controversy, i.e., unauthorized charges, exceeded the
jurisdictional amount.

Id. at 400. The Ninth Circuit, however, disagreed with the district court’s analysispldtined
that “[t]here is no evidence or allegation to support flis&rict court’s assumption” thatotal
billings included both authorized and unauthorized charges?[T]he Defendant has put in
evidence of the total billgs and the Plaintiff has not attempted to demonstrate, or even argue,
that the claimed damages are less than the total billed. . . . Hence, on this record, the entire
amount of the billings is ‘in controversy.1d. (emphasis added).

Here, See’slid provide evidence to show that the amount in controversy is less than th
7
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total sales of its Kosher products.e., that any mislabeling constituted onlyiray subset of the
total sales of Kosher products. Mr. Weiss, despite having discovery, hasdaslealn that
portion exceeds $5 million.

Facedwith this problem, M. Weiss suggestifor the first time at the hearirthat, at the
very leastjt would be reasonable tissumehat total sales of mislabeled products would likely
exceed $5 million given the large total sales of Kosher prod&etsthis argument is based on
sheer speculation.

Mr. Weiss argues that Sedhternal investigation (in which it determined ttted amount
in controversy wasgt best,approximatel_ or lesg did not account for all mislabeling
by See’s Mr. Weisscontends, for example, that See’s only investigated price card mislabeling
and not other kinds of mislabeling.¢, package mislabeling). Mr. Weiaksopoints out that
See’sinternal studydid not include mislabeling on products such as See’s Chrigtatasand
Maple Cashew Brittlandargues that, as a resuliere is a systemic problem with mislabelomg
the part of See’that is larger than what the internal study suggests.

But even if See’s internal investigation did not accountday, packagenislabeling or
mislabeling on the Christmas Totes and Maple Cashew Btitlle Weisshasfailed toprovide
anyevidence about the dollar value of thisslabeling® He has not demonstrated there is
evidence ofislabelingsufficient in magnitude to bmaterial. Nor doeste purported
mislabelingof the Christmas dtes and Maple Cashew Brittle establish the existence of a wide

sygemic problem.See’s declaration stating that it had to correct “its master data concerning

% The Court notes that the alleged mislabeling of the Maple Cashew Brittlelsmakqn See’s
website. Because Mr. Weiss did not include website mislabeling within the idefioitthe class,
seeCompl. § 37 (defining the class as “[a]ll individuals nationwide who, from four ye&msto
the filing of this Complaint [on February 9, 2016] through [the] date of certification pedizas
productfrom a See’s Candies Shthat was marketed as Kosher certified when the product was
not Kosher certified”) (emphasis added), the Court could well ignore the allegatiehigy of

the Maple Cashew Brittle on See’s websiiee., it would not count towards the dollar threshold
applicable to this case. However, even if the product could count toward the dollar threshol
See’s has provided evidence that sales of the product were not that signieavillington
Reply Decl. 1 6.

* The only evidence in the record is that the sales of BrittIj from 2013 through
February 2017 SeeMillington Reply Decl. | 6.
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Maple Cashew Brittle to ensureet website would not include a kosher certification insignia in t
future” Millington Reply Decl.  4does noindicate there was a problem with See’s master dat
for other products.

The Court underscores that Mr. Weiss'’s failure to quantify in some way the \ilia of
package mislabeling or mislabeling on the Christmas Tatéad any evidence suggesting a
wider systemic labeling probleim especially problematic because it gave Mr. Weiss the
opportunity to conduct jurisdictional discovery. Indeed, Mr. Weiss had the opportunity to takg
jurisdictional discovenryafter See’s filed its motion to dismiss for lack of subject matter
jurisdiction in which it explained that it had conducted an internal investigation tohs¢¢he
monetary value of thmislabeling was (assuming a full refund on mislabeled products).

Because Mr. Weiss had the opportunity to take jurisdictional discoveryeastill failed
to make a prima facie casatithe amount icontroversy exceeds $5 million, he has failed to
edablish subject matter jurisdiction this Court. And given he was afforded an opportunity to
take discovery, dismissal without leave to amend is warranted.

.  CONCLUSION

Accordingly, See’s motion to dismiss fack of subject matter jurisdiction isagted, and
with prejudice as to the jurisdictional question. The Clerk of the Court is ordereeto ent
judgment in accordance with the above and close the file in this case.

This order disposes of Docket No. 39.

IT 1S SO ORDERED.

Dated:August3, 2017 ﬁ
2

EDWRE T CHEN

United States District Judge
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