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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

San Francisco Division

NGHIA NGUYEN, Case No. 3:16-cv-00748-LB
Plaintiffs,
ORDER GRANTING THE
V. PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT AND
NANCY A. BERRYHILL, REMANDING CASE
ACTING COMMISSIONER OF SOCIAL
SECURITY [ECF Nos. 15 & 21]
Defendant.
INTRODUCTION

Plaintiff Nghia Nguyen moves faummary judgment on judicialview of a final decision of
the Commissioner of Social Security Adminggion denying him Social Security Disability
Insurance (“SSDI”) and Supplemeh&ecurity Income (“SSI”) under Titles Il and XVI of the
Social Security Act. The Administrative Law Judge (“Al’) held that Mr. Nguyen was not
disabled within the meaning of the Act by reasbeither lower-back impairments or any mental
impairment Under Civil Local Rule 16-5, the mattierdeemed submitted for decision by this

court without oral argument. All partiesyeaconsented to magistrate jurisdictfofihe court

! Motion — ECF No. 15. Record citations (other than to the administrative record below) refer to
material in the Electronic Case File (“ECF”); pinpoint citations are to the ECF-generated page
numbers at the top of documents.

2 Admin. Record (“AR”) 19.
*ECF No. 6, 7.
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grants Mr. Nguyen’s motion, denies the Comnagsr’s motion, and remands the case for furthe

administrative proceedings.

STATEMENT
1. Procedural History

Mr. Nguyen filed his SSDI and SSI claims on August 30, 2011 and September 8, 2011,
alleging disability beginning on January 1, 280fhe Social Security Administration (“SSA”)
denied those claims initially on January 25, 20a2d on reconsideration on July 26, 2612.

Mr. Nguyen timely appealed SSA's decisiamsl requested a hearing before the ABILJ
Michael Blume held a hearing on Novemié&r, 2013, in Oakland, California; Mr. Nguyen
appeared with his counsel Nancy McCorfilobert Raschke, a vocational expert (“VE”), also
appeared and testitleat the hearing.

After the hearing, Mr. Nguyen had consultafpsychological and orthopedic examinations,
and the Cooperative Disability Investigats Unit (“CDI") initiated an investigatiohPlaintiff’s
counsel asked for, and the ALJ held, a suppleatdearing on May 22, 2014 to give the plaintiff
a chance to respond to the CDI reg8ir. Nguyen, his counsel, and vocational expert Freema
Leeth, Jr. were present atebtified at the hearing.After the supplemental hearing, the ALJ askg
that the plaintiff undergo additional consultatierthopedic and psychuglical examination¥ On
August 1, 2014, ALJ found that Mr. Nguyen was nsalied within the meaning of the Social
Security Act and issued a decisidenying him SSDI and SSI benefft©n August 28, 2014, Mr.

* AR 156-57.

> AR 193.

® AR 208.

" AR 220.

8 AR 73.

° AR 384-771, 800-16.
10 AR 399.

AR 94,

2 AR 400-03, 872-86.
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Nguyen asked the Appeals Council to review the decféidhe Appeals Council denied the
request, and the Commissioner’s decision became'fiiil. Nguyen then sought judicial review.
Previously, on February 7, 2006, Mr. Nguyen filedagplication for disability and disability

insurance benefits. The SSA denied the appibin initially and one@consideration. After a
hearing, ALJ Blume issued an unfavorable decision on December 23, 2008, finding that Mr.

Blume was not disable§.

2. Summary of Records and Administrative Findings

2.1 Medical Records

This section summarizes Mr. Nguyen’s medical rds@fter he suffered a work-related injury
in November 2003, when — while working as a defjvdriver — he fell trying to secure a loHd.

2.1.1 Dr. John D. Warbritton I, M. D. — Qualified Medical Evaluation

On August 4, 2008, Mr. Nguyen met with @Varbritton, who was the “agreed medical
evaluator” for the worker’s compensation claamd who completed electrodiagnostic testing. Th
testing was “[a]bnormal” and “showevidence of chronic left L5 and S1 radiculopathies with
mild ongoing denervation:® There was “no electrodiagnostic esitte of a right lower extremity
radiculopathy, plexopathy, or other mononeuropathyeft lower extremity plexopathy or other
mononeuropathy®

On August 26, 2008, Dr. Warbritton performed a qualified medical examirfatite.

summarized Mr. Nguyen’s medical records, inahgdDr. Oda’s evaluation in 2005; she diagnose€

13 AR 16.
AR 15.
AR 1.

18 AR 107-19.
AR 443,

18 AR 442.
¥d.

20 AR 442-51.
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spondylolisthesié* Mr. Nguyen had difficulty sittig throughout the one-hour interviéfHe
exhibited: (1) lumbar straitihat was “moderate” and “chronic”; (2) grade-I spondylolisthesis,
along L5-S1, that was pre-existingd was “likely aggravated byiis work injury, (3) secondary
spinal stenosis at L5-S1, sewlary to spondylolisthesis; (4) léf6 and S1 radiculopathies,
confirmed by electrodiagnostiesting; and (5) chronic-pasyndrome “with subjective
complaints grossly disproptiwnal to objective findings?® Dr. Warbritton opined that Mr. Nguyen
had a spinal disability thatould preclude him from heavy work at Category E and from
performing prolonged or continuougight-bearing activities, sh as standing and walkidgDr.
Warbritton opined that 20% of Mr. Nguyen’s permanent disability was due to preexisting

underlying spondylolisthesis, and the remairB0§6 was due to the November 2003 injtity.

2.1.3 Dr. Marjorie Oda — Qualified Medical Evaluation
In September 2005, Dr. Oda functionedtss “agreed medical evaluatdf.On February 24,
2009, she performed an orthopedic re-evaludtidvi. Nguyen reported ongoing pain in the
midline of his lower back, which diated into his legs and fe&tAs a result of his pain, he
reported problems dressing and difficulty putting on siideks examination revealed mild
tenderness to palpitation from T11 to S 1, mainly in ¥He had decreased range of motion in

the thoracolumbar spirfé The diagnosis was grade | spondigkhesis at L4—5 with chronic

?L AR 443-44.
22 AR 447.

23 AR 448-49.
4 AR 449.

5 AR 450.

%5 AR 421.
27d.

28 AR 423.
291d.

%01d. These letters reflecting the familiar shorthand: “C” for cervical, “T” for thoracic, “L” for lumbar
and “S” for sacral vertebrae.

3.
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lumbosacral straiff Mr. Nguyen appeared to have agression of the spondylolisthesis, and
recent electrodiagnostic evidence skdwadiculopathy at two leveldA February 25, 2009 X-
ray of the lumbar spine showegtrolisthesis of L5 with respect to L4, which measured 1.1 cm
with the patient standing inefkion, neutral, and extensidhlt showed bilateral L4
spondylolisthesis and a moderate narrowing of the L4-5 disc piastowed mild narrowing of
the disc spaces from L1-L2 and miifgtet arthropathy of L4-L5 and L5-$.

On July 9, 2009, Dr. Oda wrote a supplemental Agreed Medical RépartNguyen had an
increase in disability, shown by the electrodiagnostic study, which showed left L5 and S1
radiculopathies® Dr. Oda agreed with Dr. Warbritton thepreclusion from heavy work probably

was appropriate, but she wantedeview the flexion-extension views, which she ordéPed.

The L4-5 spondylolisthesis, which | haveepiously described, he designates the
L5-S1 level, this either being correctsn much as there waacralization of the

fifth lumbar vertebra. Apparently, it was25 to 30% slip of L into S1, and given
that he now has radiculopathkjd wonder if this is unskde. It would appear that
with respect to apportionment in so mwahMr. Nguyen'’s activity level is so
minimal in that he does essentially niathduring the day that the new findings on
the EMG have changed from previouslg anore likely, with reasonable medical
probability, caused by the progression of his underlying spondylolisthesis with a
small canal than any progression of the iaaginjury. | will discuss apportionment
upon receipt of the x-ray$.

2.1.3 Dr. Babak Jamasbi — Treating Physician
In December 2008, Dr. Jamasbi examined Mr. Nguyen for his low-back pain and found ng

evidence of spinal “atrophy, asyming,] or pelvic obliquity.” There was tenderness to palpation

%2 AR 424.

3 AR 425.

% AR 453.
4.

3% 4.

3" AR 432-34.
% AR 433.
4.

0.
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over the bilateral paraspinal musglespecially over L4-5 and L5-%1acets bilaterally, and
“tenderness over the right PSIS.” Flexion was “limite 50? due to pain,” “extension limited to §
due to increased pain,” and “side bempjwas] limited to around 307? bilateralf?’Mr. Nguyen
gets along very well with his family and on a sazfld to 10 (from poor to perfect), he rates his
relationship with them as 10. Mr. Nguyen appearexious and depressed, he “mentioned suicig

i>Dr. Jamasbi prescribed

thoughts before,” but he did not cumntly “have any suicidal ideatio
Cymbalta and Gabapentin for pain and Amid@nsleep. He referrebllr. Nguyen to physical
therapy and gave him home esises for core strengthening'”

In January 2009, Mr. Nguyen reported that $leep and pain had improved significafiily.
The pain decreased in intensity by about 38%he patient appeared in no acute distress. He w
alert and oriented and did not appear drowsyalegih, or confused. His speech, insight, judgmer
and emotional state were norral.

By February 2009, Mr. Nguyen had started compcitEsses that involved a lot of sitting. He
reported that his low-back pain worsened fratting) in the class because the computer keyboar
was not comfortably placél He was not in acute distress. #as alert and oriented and did not
appear drowsy, lethargic, or confused. Hisesph, insight, judgment, and emotional state were
|

normal.” Dr. Jamasbi increased the Cymbalta dedagm the “low dose” of 20mg to 40mg

because it had lost some effectiver@ss.

“1 The areas mentioned here — L4-S1 — are in the lower back.
*2 AR 660-63.

*3 AR 663.

“1d.

AR 654.

46 Id

*" AR 655.

*8 AR 651.

* AR 652.

*° AR 653.
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In March 2009, Dr. Jamasbi reported no changge plaintiff’'s mental condition. Mr. Nguyen
appeared in no acute distress. He was alert aadted and did not appear drowsy, lethargic, or
confused. His speech, insight, judgment, and emotional state were normal. Dr. Jamasbi incrg
the daily Cymbalta dosage to 60rig.

In a follow-up visit later that month, Mr. Nguyenentioned that he filled out an in-home
support form to help take care i child who had cerebral pafyDr. Jamasbi reviewed Dr.
Oda’s reports and noted the following. In Sepber 2005, after physically examining him, Dr.
Oda found that Mr. Nguyen had a “diminished raafymotion of the backut of proportion to the
nature of the injury®® Her “opinion” was that he had a “digky with respect to the back” that
“would preclude very heavy work as contemethin Category B of the Workers’ Compensation
Guidelines.? In September 2009, she “again found distieid range of motion out of proportion
to the nature of the injury® She noted “what appears to be sareeve[-]root irritation on EMG,”
and opined that Mr. Nguyen had a “disabilititat “would precludéeavy lifting, repeated
bending and stooping as contemplated iteGary D of the Workers’ Compensation
Guidelines.®®

In April 2009, Mr. Nguyen'’s pain had worseneelcause of changes in the weather, but his
overall condition was stabfé.

In May 2009, Mr. Nguyen’s mental condition wiag same (“no acute distress”; not confuseqd

lethargic, etc.}? His pain continued to be “somewltantrolled” with medication — though he

L AR 648-49.

2 AR 645-47.

>3 AR 415.

>4 |d. (capitalization removed).
> AR 420.

*61d.

>" AR 642-43.

*8 AR 640.
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thought this “could be better®Physical therapy had improved his range of motion and flexibili
He continued taking classes to train for another line of Work.

In June 2009, Mr. Nguyen complained thatgas had not changed. For depression and the)
back pain, Cymbalta and topical creams continued to%help.

In July, August, and September 2009, Mr. Nguyea® had not changed, and he continued {
take medication as instructed. In Aug809, Dr. Jamasbi requested authorization for a
Vietnamese interpreter for Mr. Nguyen'’s future vi§ftin late September 2009, Mr. Nguyen
complained of low-back paiwith radiation into both leg® He described a pulling sensation in
both legs, greater in tHeft than in the right? His prescriptions for Gabapentin and Cymbalta
were refilled for neuropathic pg and TheraCare heat wraps were prescribed for pain when
walking or standing for prolonged periods.

In October 2009, Mr. Nguyen repadtéhat the pain was primarilgcalized in his lower back
and was a dull, deep, sharp pain that sometintkatesl down his lower ex@mities, with the left
side worse than the right. The pain worsewét prolonged standing dnmproved with lying on
his back. He described the intépof the pain as 7—8 out of fOHe felt depressed, and his
appetite had decreased. He hadVesight and lost interest in dgg things that he used to enjoy
but denied having thoughts of suicide. Dr. Jamasbi prescribed the anti-depressant Norftiptyli

In November 2009, Mr. Nguyen reported tha low-back pain had not changed and was
aggravated by sitting and standing. The pain avdls deep, needle-likestabbing, and sharp. The

pain was better at night when he woulddawvn flat. He slept only 2 to 3 hours, was “very

9 d.

0.

1 AR 636.

62 AR 631.

% AR 624.
41d.

4.

% AR 621-23.
5" AR 622.
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depressed,” and haddacreased appetit@ After inspecting Mr. Nguyen’s lumbar spine, Dr.
Jamasbi reported that there wademderness to palpation in the lower back. Lumbar flexion wa
70 degrees, and lumbar extension was 15 degridlepain. Rotation ath side-bending elicited
pain to his lower back region bilateraliDr. Jamasbi discontinued the Nortriptyline medication
and recommended cognitive—behavioral therapy thighassistance of ant@mpreter because Mr.
Nguyen was a Viethamese-speaking immigranglish was not his first language, and this at
times created a communication barfier.

In December 2009, Mr. Nguyen rated his back pain at 7-8 out of 10 and said that it worsg
with prolonged standing. Physidhalerapy and TENS did not hegmd he was not interested in
surgery’ He “appeared to be in moderate pdinhtie “was depressed” bhis psychological state
remained as it had been: he was not anxiomisfused, tearful, lethargic, and so’dr. Jamasbi
discontinued Nortriptyline and Nieontin because Mr. Nguyen said that neither was effettive.

In January 2010, Mr. Nguyen complainedcohtinued, significant pain that was
“predominantly axial in nature’> He experienced increased emlss of numbness and tingling in
his lower extremities over the previous moffthle had lost 12 pound$Dr. Jamasbi noted that
he had recommended surgery ia ffast, but Mr. Nguyen declinédThe doctor discontinued the

Ambien, prescribed Darvocet-N for paieduction, and restarted Gabapenfin.

8 AR 617.
%9 AR 618.
OAR 6109.
"TAR 614.
"2 AR 615.
31d.

“AR 616.
AR 611.
51d.

d.

8 AR 612.
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In February 2010, Mr. Nguyen reported “significanprovement” in his low-back pain since
starting Darvocet. The numbness and tingling slénw back had resolved, the pain had reduceqg
significantly, and he was able “to do more activityHe appeared to be in “mild pain” but did nof
otherwise appear ill. He remained depressedisupsychological state was otherwise the s&me,
Mr. Nguyen saw Dr. Ghannam for cognitive-beioaal therapy, and his mood had “improvéd.”
At Dr. Ghannam’s recommendation, Dr. Jamastuested a six-month gym membership for Mr.
Nguyen to work on “behavioral techniguigo improve his core strength.

In March 2010, Mr. Nguyen'’s pain level hadnained consistent: iteer worse nor bettér.

He was sleeping fine andmied thoughts of suicid¥.
In April 2010, Mr. Nguyen said that the cogwne therapy with Dr. Ghannam had been

helpful #°

Dr. Jamasbi had requested a six-month gymnb@ship for the patient in the past, but
this request was modified four physical therapy sessioffaMr. Nguyen was very motivated to
get the gym membership since physical-theraggieas were too short and did not help much.
Mr. Nguyen stated that at the gym, he couldkaan core strengthening with various machines
and do light weight workouts faerobic and anaerobic activiti&Mr. Nguyen still could not
vacuum or perform forward-benditog twisting activities, and had pawith prolonged sitting, but
he could groom and bathert an independent level®*Any excessive truncal activity”

“exacerbate[d] his pairf® His pain was intermittent and 6 to 7 out of 10 on the visual analog

" AR 607.
8 SeeAR 608 (“does not appear tearful”; “does not appear nervous”; etc.).
81d.

8 AR 609.
8 AR 603.
8 AR 604.
% AR 599.
81d.

8 AR 601.
8 AR 600.
81d.
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scale® He had tenderness to palpation of the lumbar paraspinal muscttdbimgnoses were
spondylolitsthesis, stenosis spihahbar, sciatica, and symptormtback NEC, with long-term
use medications necess&ty.

In May 2010, there were no acute changdginNguyen’s condition, and he was looking

forward to using the gyt Dr. Jamasbi suggested a cardiovascular workout and aerobic exer¢

using a treadmiff?

In June 2010, after examining Mr. Nguyen'mlar spine, Dr. Jamasbi reported limited
lumbar flexion. There was a “paraspinal muatulle hypertrophy greater ¢ime left than right
side” and “[tjlenderness to palpation ati2land L2—-3 spinous processes.” “Extension
demonstrate[s]” a “limited active rae@f motion which measure at 5?.Mr. Nguyen reported
that he awoke a week earligith sharp pain in his lower batkat he attributedo his sleeping
position®® He complained about the deterioratiorhisf memory and noticed that he was more
forgetful (which Dr. Jamasbi attributed to chronic pain and depresSibte)had not used the gym
due to paperwork problenfs.

In July 2010, Mr. Nguyen reported that his plewvel was 4 to 5 out of 10, and that he was
exercising at home three times a week bechissgym membership had not yet been appréved.

He stated that his memolyss was “not worsening®

0.
.
2d.
% AR 596.
% AR 597.
% AR 591.
% AR 590.
% AR 591.
% |qd.

% AR 587.
100 Id
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In August 2010, Mr. Nguyen continued to haverdback pain and leg pain secondary to his
“spondylolisthesis and lumbar spinal stenos?$ His “function” continued to improve. He
continued to undergo cognitive—behavidiarapy which he found beneficidf. Dr. Jamasbi
suggested “facet injections” for facetogenitmpaéut Mr. Nguyen “decline[d] injections®

In September 2010, Mr. Nguyen continued to Haweback pain and intermittent leg pain.
The previous gym request was denied, so Dr. Jamasbi provided dfibther.

In November 2010, Mr. Nguyen continued to haymptoms of intractable low-back pain ang
intermittent transitory leg paitf> Dr. Jamasbi recommended physitherapy and discontinued
the Darvocet because Mr. Nguyen wanted tevdbout opiate pain medications and other
alternatives® Dr. Jamasbi reviewed the preliminary remfrthe patient’s tiine screening, which

was negative for illicit substancaad negative for opiates (MrgNyen had been unable to get hig

U

Darvocet because the product was “taken off the mark&t”).

In December 2010, Mr. Nguyen continued to have back and leg pain. Mr. Nguyen was
authorized for an extension on cognitive—beberalitherapy but was still waiting on his gym
authorization'*®

In January 2011, Mr. Nguyen had low-back arglpain, but he was able to sit comfortably on
the examination table withoutfficulty or evidence of pain® He was doing his home-exercise
program, and it reduced his pain a littlet bis pain remained at about 5 out of'40The

cognitive—behavioral therapy was helptigh cope with his pain and anxiety.Dr. Jamasbi

101 AR 583.
102 |d.

103 AR 584.
104 AD 581.

105 AR 578.
1064,

107 Id

108 AR 574.

109 AR 570.
110 Id

H1AR 571.
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reviewed correspondence from a physical therapist, who recommended a home-exercise pr¢
for Mr. Nguyen*'? Mr. Nguyen wanted the gym mmbership but it was deniédf
In March 2011, Dr. Jamasbi observed Mr. Nguyen sit comfortably on the examination tabl
without difficulty or evidence of paif:* Mr. Nguyen had leg and low-back pain of about 5 out o
10 intensity. He had “sharp electrical pairfesv days earlier coming from the spine and going
into the left leg™™®> He was doing his home-exercise program, “consisting of about 4 exercises
from handouts that he had been given, twthoee times a day, but had not seen improventéhts
In April 2011, Mr. Nguyen continued to have lagd low back pain which he rated at five out
of ten. He was able to sit comfortably on thamination table without difficulty or evident
pain!*’ The gym membership was approved, andMguyen was eager to start exercising that

week!18

Mr. Nguyen mentioned a new symptom, whwgas “pain, locking and giving out of the
right knee.” He said that heould see his primary-care doctor to evaluate this new sympdtom.
In May 2011, Mr. Nguyen saw Dr. Jamasbi for a follow-up exam. On the first page of his
report, Dr. Jamasbi said that the patient sygsroved for gym membership and had started two
weeks earlier; on the next page, he saidMratNguyen would start at the gym that weék.
In June 2011, Dr. Jamasbi reported that Mr. Ngiuyas going to the gym, it helped with his
pain, and he was making gradual progréssie was getting stronger overall and was using the

stationary bicycle, the treadmill, and the pool for water exet&idater that month, on a follow-

112 Id

113 Id

14 AR 567.

115 Id

116 Id

17 AR 564.

118 Id

119 AR 565.

120 AR 561-62.

121 AR 558.
122 Id
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up visit, Mr. Nguyen complained that for the pastrfdays he had a lot dhgling and sharp pain
in the low back on the right side. He also compmdiabout the pain on the left side, but the right
side was wors&?®He denied that any changetiis activities preceding this flare-0ff. The
diagnoses were spondylolisthesis, stenosis shinddar, sciatica, unspecified major depression
(recurrent episode), symptoms of back@yE&nd a new diagnosis of chronic p&n.

In August 2011, Dr. Jamasbi reported thatghgent kept exercising in the gym; Mr. Nguyen
had noticed improvement in hisiblly to stand and walk, and reged that his “overall pain level
ha[d] decreased while his function ha[d] improv&tHe continued to have back pain, which was
mostly in a band-like distributiolf’ The gym membership was about to expire but Dr. Jamasbi
asked to continue it because it was “effectit8.”

In October 2011, Mr. Nguyen had “tenderntspalpation at bilateral facets a&s] L5/S1 and
T12/L1."% “Lumbar paraspinal muscle spasm [was] pronounc&dFacet loading maneuvers”
increased his paifi* During the previous two weeks, Mrghyen had “severe right leg pain to th
calf,” but this was not botheringrhiat the time of the examinatidif.Dr. Jamasbi noted
significant midline lower-back pain, which preusly had been located around L4-5 and T12-L
but had recently radiated up his uppack, and the pain had increas&d.

In December 2011, Mr. Nguyen had “tenderrtegsalpation at lateral facets asic] L5/S1

and T12/L1.***“Lumbar paraspinal muscle spasm” was “pronouncétiacet loading

123 AR 555,
124 Id

125 Id

126 AR 552.
127 AR 553.
128 |d.
129 AR 549.
130 |d.
131 |d
132 |d.

133 Id

134 AR 544,
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maneuvers increased his paiiMr. Nguyen'’s low-back pain was gradually worsenifign the
past two weeks, he had radicular pain and burnuhigh radiated into both thighs (with the left
greater than the rightf®> Mr. Nguyen could sit comfortaplbn the examination table without
difficulty or evidence of pain®® Dr. Jamasbi requested authorization for bilateral lumbar facet
joint injections aff12-L1 and L5-S1%° The gym authorization was denied because it was not
“advisable” without supervisiorDr. Jamasbi requested a membership with a personal ttiner.
In February 2012, Mr. Nguyen appeared in “nradie pain.” His gait was “normal,” and he
exhibited “normal lordosis ith no scolioitic deformity.**? Lumbar extension was measured to b
15 degrees. Lumbar flexion wé6 degrees. “Sensation [was] degsed in the dermatiome(s).
Spasm and guarding was noted lumbar spifide still had “tenderness to palpation at bilateral
facets as L5/S1 and T12/L* “Lumbar paraspinal muscle spasm” was “pronounc¢étThe

doctor requested gym membershiphana personal trainer and appehthe denial of a “Bilateral

Lumbar Facet Joint Injectiort?® He noted that Mr. Nguyen’s pain was “gradually worsening,” the

medications were “helpful,” bilr. Nguyen “remained symptomatic¢
In April 2012, Mr. Nguyen complained that hisMdack pain worsened with standing, sitting

or walking for too lond*® He expressed depressive sympta@®sondary to his chronic pdiff.
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Dr. Jamasbi noted that the authorization foaget-joint injection had been approved, but the gyr
membership appeal had been derif8tHe asked for an authorization of further cognitive-
behavioral sessions with Dr. Ghannam tu®lr. Nguyen’s depressive symptofmSMedications
had been helpful in reducing Mr. Nguyen'’s pain, and he mainly used Lidoderm patches and ¢
because he wanted to avoid dependency on medicatfons.

In May 2012, Mr. Nguyen complained of continued back pain that worsened with standing
walking, and prolonged sitting and with rtien or extension ofhe lumbar spin&® He reported
“symptoms of major depression” includiffgelings of hopelessness, helplessness,”
“anxiousness,” “excess worrying,” “easy fatigilj” and “difficulty with concentration.***

On May 15, 2012, Mr. Nguyen received left aight diagnostic lumbar-facet injectiofs.
Later that month, Mr. Nguyen reported 100% pairef for two hours immediately after the
injection, and he was able to sit for longertektwo hours, the paineneased, and he was not
able to sit for longer than five minut&8.He was going to start psychiatric treatment with Karin
Vandervoort for his depressive symptohisDr. Jamasbi reviewed the CT Myelography of Mr.
Nguyen’s lumbar spine (dated August 11, 2084 a lumbar MRI (dated January 19, 2004). For
the CT scan, he found: (1) anatomically smatiatat L1-L2 and L2-3 without other findings; (2
“mild compression of the thecal sac at L4-5 isagsation with a gradespondylolisthesis with
bilateral spondylolytic defectswith “narrow lateral recesses . present”; (3) L3—4 had an
anatomically small canal without othelonormality; and (4) “L5-S1 [was] normaf® For the

MRI, Dr. Jamasbi found: (1) saciadtion of the L5 vertebral body2) grade | anterolisthesis of
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L4-5 secondary to bilateral pauidefects; and (3) mild left3—4 neural foraminal stenosis. The
examination showed tenderness to palpatiom facet joints, and his range of motion had
decreased by “60% with flexion, 80% withtersion, and 40% with lateral tilt and rotation
bilaterally.”*® He had pain with axial ling of the facet joint$" The diagnoses were stenosis
spinal lumbar, spondylolisthesis, recunrdepression unspecified, and sciatféDr. Jamasbi
stopped the Davrocet, prescridgdrco, and recommended bilatepgrmanent facet injection at
L3-L4 and L4-L5 and “permanehimbar radiofrequency ablation®

Dr. Jamasbi filled out a medical summaryMay 4, 2012 that included the following. Mr.
Nguyen had been treated for spondylolisthdsimbar spinal stenosis, and sciatiaHe
continued to have low-back pain that worseng&th prolonged standing for more than 10 to 15
minutes or with repetitive bending at the badledication included Lidoden 5% patch, capsaicin
cream 0.075%, Ketamine cream 5% 60gr, and ThermaCare heat‘%itdpsieeded to lie down
for 10 minutes at a time to rest his lowack. He could not lift more than 10 pounds. His
activities of daily living, socialunctioning, and ability to conceatie were impacted by his back
pain and depressive symptoms. He would likelgswwo to three days of work per month due to
“flare[-Jup” of pain®®

In July 2012, Mr. Nguyen saw Dr. Jamasbi after radiofrequency ablation (which had been
performed about nine days earlifjHe reported “only mild” pain relief® Before the injection,

he had pain intensity 7/10nd after the injection it was 4/28° His pain was “not as severe and
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constant as before the procedured &e was able to sit and walk lond€rHe “taper[ed] down
his medications since the procedure” and uketh “intermittently” for flare-ups of paiti* He
was seeing Karin Vandervoort for psychologicahsultations about hidepressive symptont&?
Diagnoses were stenosis spihahbar and unspecified majdepression, recurrent episode.

In August 2012, Mr. Nguyen “subjectively” complaih of “back pain with radicular pain in
his legs.*”*He used a “small amount” of Norco 5/325, ketamine 5% cream, and capsaicin 0.(
cream. He “occasionally” used Lidoderm 5% patcti2$he recent “bilateral lumbar
radiofrequency facet injection” had yielded “seain reduction and improvement in function,”
but he continued to have intrabte lower back and leg paiff.Dr. Jamasbi was “not insinuating
that [Mr. Nguyen] has a psychological claiaithough he continued to report symptoms of
depression associated with his chronic pain and losing his statu$aategnate breadwinnet™
Dr. Jamashbi opined that the degsion needed to be treatéiThe medications worked
“reasonably well” even while using a “minimal amt . . . not even filling the monthly basis¥
The topical pain creams reduced back pain and improved his “abjlito stand and walk . . . by
about 30-50%” and his abilitydtdo activities oflaily living.”**°

In September 2012, Mr. Nguyen reported that inphst week he had pain in the posterolater
thigh into the right calf. He rated the pain 5-640the visual analog scale. Walking for more thg

5 to 10 minutes increased higmp#o a seven. He had diffity sleeping and the “occasional
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sensation of the right leg giving édttut he “ha[d] not fallen fronthis.” He had a visit with the
clinical psychologist for biofedback training, which was “helpfuin relieving stress and anxiety
related to his disability. Heontinued to express feelingésadness, frustration, and
hopelessnes$! Mr. Nguyen’s range of motion at the lumbar spine was “limited to 60 degrees
flexion, 10 degrees in extensi@( degrees in lateral rotatibilaterally,” and “pain [was]
eleicited Bic] with axial loading to the right**? Dr. Jamasbi diagnosed “[s]tenosis spinal
lumbar,” “[s]ciatica,” and “Uspecified Major Depression®

In October 2012, Mr. Nguyen noted acute changes in his paHe reported pain in the
anterior-medial thigh off and on. The paiwitched sides and was 5 out of ¥HMr. Nguyen had
“ongoing” lumbar-back pain and “occasionaktremity pain, “but no radicular symptonm&>
“He gets aching pain in his lower extremitié&>The patient had “significant complaints of
depression” and was awaiting authoriaatfor 12 psychological therapy sessidffs.

In November 2012, Mr. Nguyen had some reflieim lumbar radiofrequency ablation, but his
pain was “gradually worsening,” and he would get “flare[-Jups” of p&in.

In December 2012, Mr. Nguyen continued to hawvelback pain but wished to avoid invasive
procedures and continudtivconservative treatmefit’ He reported “no acute changes” in his
pain. His pain worsened “with any kind liffing or repetitivebending at the back®

On December 7, 2012, Dr. Jamasbi filled aumedical assessment and diagnosed

spondylolisthesis; “stenosisiapl lumbar,” and sciatic&* Symptoms included low-back pain tha
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radiated with a band-like digtrition. His pain worsened witlepetitive bending and prolonged
standing, sitting, and walking. Because of his back pain, Dr. Jamasbi concluded that Mr. Ngu
could not sit, stand, or walk for more than 15 minutes at a time or more than 4 hours per 8-h
period, and he could lift no m@than 10 pounds occasiondfifMr. Nguyen’s pain would affect
concentration, persistence, and pace to suchtantdkat it would seriously interfere with his
ability to perform simple, routine work on a productive b&5ifr. Jamasbi relied on the lumbar
MRI (from 01/19/2004) and an EMG (fromZ1/05) that was “suggestive of L5-S1
radiculopathy” as objective findingsathconfirmed the plaintiff’s conditions?

In January 2013, Mr. Nguyen reported that his peas gradually worsening, and he could ng
longer sit, stand, or walk for longer than 10-15 masutHe did not want tieepeat the injection but
wanted to continue with aquaticettapy, which helped significanthy® Norco helped his pain but
not significantly; Dr. Jamasbi increased the dosagye.

In February 2013, Mr. Nguyen reported thag thorco 10/325mg pain medication was too
strong for him, and he wanted to switch back to 5/325thige declined “any other invasive
procedures” and wanted to “gtaonservative” with his care®

In March 2013, a physical exam showed “tanéss to palpitation at the lumbrosacral
junction with associated musdiension extending into the thoradack,” Mr. Nguyen'’s range of
motion in the lumbar spine had decreaset| he had “lower extremity weakne$$'Mr. Nguyen
reported flare-ups of pain and adverse side effieotn the Norco; he was unsure if the medicatic

was helpind® He had depressive symptoms secondtatyis chronic pain and was continuing
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cognitive—behavioral therap¥* Dr. Jamasbi discontinued the hydrocodone medication becaus
the patient had side effedf®.Diagnoses were stenosis spihahbar, sciatica, unspecified major

depression (recurrent), long-term medioatiuse, and therapeutic drug monitorifty.

112

In April 2013, Mr. Nguyen reported that he had no acute change in his condition. Medicatjon

continued to reduce pain aatlowed for greater functioff’ Lidoderm patches had been
especially helpful in giving local pain relief. Heuld sit and stand for longer with less pain and
could avoid using @l pain medicatioA’ He continued “to repodome depressive symptoms
secondary to his chronic paif’® He denied fatigue, changeappetite, or change of weigf.
Examining his lumbar spine revealed tenderness to palpation at the lumbosacral junction wit
associated muscle tension extending into tbeattic back. Range of motion of lumbar spine wag
decreased by 50% with fl®n and 30% with extensidii®

In May 2013, Mr. Nguyen reported that his situation was gépestable though he had some
flare-ups of pain throughout the moritfiHe was having depressive symptoms but was
continuing his cognitive-behavioral therapy widh Ghannam, which he found “helpful with
some of his symptom* Mr. Nguyen did not want invasi@ocedures, including injections or
surgery. He did not like takg oral medications and wantexstay with creams onfy* The

creams were reduced pain Idgand improved his “function’*? He denied fatigue, change in
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appetite, and change of weidghtHe complained of anxiety amtépression but denied suicidal
thoughts®** Dr. Jamasbi suggested to Mr. Nguyen theteturn to some level or work and
recommended the Northern Califaarfunctional-restoration prografir

In June 2013, Mr. Nguyen had no acute changéssipain. He continuet have chronic low-
back pain, which worsened wiitolonged standing and sittiff.He could not stand for longer
than 15 minutes or sit for longthan 20 minutes without aggi@ing his pain. Ketamine and
Capsacin creams reduced his pain locally angtearily throughout the gaand night, and he
could sleep, sit, and stand with less pain. He thatlthe creams allowed him to avoid further
injections or surger}’ Seeing Dr. Ghannam was “helgfébr his depressive symptomi¥ He
denied fatigue, change in appetite, or chasfggeight and reporteanxiety and depressi6fr.

In July 2013, Mr. Nguyen reportedathhe continued to have dmic pain and that it worsened
with any lifting or prolonged sitting. His degssive symptoms were worsening, but he denied
having suicidal thought€® He continued to see Dr. Ghannéonpsychological treatment and felt
that it was helpfuf?! At Dr. Ghannam’s recommendation, Dr. Jamasbi prescribed Mr. Nguyen
20mg of Fluoxetine-Prozac, an anti-depresé#nt.

In August 2013, Mr. Nguyen reported no changes to his condffiéte continued to have

chronic low-back pain, which wsened with increased activi¥ He reported using pain creams
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effectively: with the creams his pain dropped/10, but without therhis pain was a 5/18° He
reported depressive symptoms and seeing Dr. Ghaffiiate.had trouble skping at night, and
the home exercise program no longer hef$é@he Prozac and psychological treatments had
“improved” his depressive symptorff8.His gait was “grossly normal,” and he walked into the
room “without any assistancé® Dr. Jamasbi noted that lumbar injections had helped Mr.
Nguyen previously for a short periodtahe, but his pain always return&d.

In September 2013, Mr. Nguyen continued to hihwetuations in pen throughout the month.
In the previous few days, his pain had incre#8eHe reported more stiffness and throbbing pain
in his back that radiated into his left lowesttremity with associated intermittent numbness and
tingling.2%? His “activities of daily living” had “de@ased,” and he could not perform certain
household chores as he once did due to his chroni¢{aie. saw Dr. Ghannam for
psychological treatment and found it helgffiHe denied suicidal ideation and said that the
Prozac helped reduce some of his depressive symptors.examination revealed tenderness t¢
palpation at the lumbosacral junction with asated muscle tensicgxtending into the middle

back. The range of motion of Mr. Nguyen’s lumBame “is decreased B0% with flexion, 40%

=

with extension and 30% with rotation bilateralfif®Motor strength was decreased in the left foo

dorsiflexion and left leg exteimn compared to the right 1€g° He continued to have neuropathic
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pain, which was revealed on the EMG (electyography) in 2008, and showed left L5 and S1
radiculopathy>® Dr. Jamasbi asked for authorization éorinitial evaluation at the Northern
California Functional Restoration Prograiand increased Mr. Nguyen's daily Prozac dose fron
20mg to 40mg for his depressitfi.

In October, November, and December 2013, Dnakbi generally reported that Mr. Nguyen
continued to have neuropathic pain as seehis EMG in 2008 which “showed left L5 and S1
radiculopath[y].” He continued to have Idvack pain that radiated down both his IEgsvir.
Nguyen reported “no acute changes” to his palmch he graded as 6/10 on the visual analog

scale®®?

He noted that his pain aggeded with colder weather amadleviated with stretching and
exercising®*® In December 2013, Mr. Nguyen reported that his lower back pain had gradually
worsened** His cognitive-behavioral sessions with Dr. Ghannam heifddis exam revealed
tenderness to palpation at the lumbosacraltjonavith muscle tension extending into the mid
back, and decreased rangeradtion with flexion by 50% andxtension by 40%, and rotation
bilaterally by 3096*® On the motor-strength exam, he hadmased strength s left foot
dorsiflexion and left leg exteims compared to his right 1€’

In January 2014, Mr. Nguyen reported increased wéh radiation irto his left leg and

extending to his kne®® He described his pams “needles pricking?*® In January and February

2014, Mr. Nguyen reported that he was usingdaptreams and Lidoderm patches which helped
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with pain. He avoided use of oral medication.ddatinued to have demsive symptoms, but felt
that they were stable with the use ob&ac, and he did not have suicidal thougfits.

In April 2014, Mr. Nguyen reported that his Paczorescription had “not been authorized” an
that he stopped taking4t: He stated that, without the Prozac, his depressive symptoms had
worsened by about 30%:; hellstienied thinking of suicidé>* He further reportethat he was not
able to attend the functional restooatiprogram due to his family obligatiof?’s.He kept using

topical creams and avoiding oral medicfri.

2.1.4 Jess Ghannam, Ph.D. — Treating Psychologist

In February 2010, Mr. Nguyen met with Dr. Gimam for a behavioral-medicine consultation
Dr. Ghannam reported that Mr. Nguyen hadaqund underlying major deprase disorder with
extremely poor coping skills and a rigid prespation with his chronic low-back pairt. The plan
was to work with the patient and develop a wadral program that involved Mr. Nguyen'’s being
more physically active. Dr. Ghannam reqeesauthorization for a gym membersfip.

In March 2010, Dr. Ghannam reported thatphéent decided to stop taking his Cymbalta
prescription. Although Mr. Nguyen found it moderately helpful, it caused him too much
gastrointestinal distre$3’ Mr. Nguyen’s mental status wagable as was his depressed mo8d.

In August 2010, Mr. Nguyen was approved fagyan membership, and they discussed Mr.

Nguyen’s transition back to work in some capatity.
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In September 2010, Mr. Nguyen contidue have signs of depressiofiMr. Nguyen had a
fully valid class 2 or 3 driver’cense including Hazmat permf%-

In December 2010, Dr. Ghannam reported MatNguyen had “a 60% reduction in his
symptoms, anxiety, and depressiéff.”

In May 2011, Dr. Ghannam noted that Mr. Nguyen continued to make “excellent progress
all aspects of his psychologicahd behavioral capacitie&’?

In June 2012, Mr. Nguyen was re-referred to Dr. Ghannam for behavioral and psychologi
evaluation, and he also was seen by Karin Vandervoort, Psy.3%¥Mx. Nguyen’s speech was
“‘unremarkable although prone to become pressatéimes” with likelyautonomic arousal of
racing thoughts, agitatip and rapid heartbe&t Symptoms included moodiness, anger, and
increased arguments with his wif8 He had insomnia, decreased concentration, memory loss,
lethargy, constant worrying, rapthoughts, low self-esteem, ane tihability to function outside
of his homée®” Mr. Nguyen reported that his pain affectedny aspects of his ability to function
and he dealt with the pajartly by drinking alcohai®® Mr. Nguyen was administered a structure
clinical interview along with the following gshological questionnaire$he Millon Behavioral
Medicine Diagnostic Scale (MBMD); the Paintieat Profile (PPP); and the “Symptom Check
List-90—Revised” (SCL-90-R¥° Mr. Nguyen’s MBMD produced an “invalid profilé* The

PPP showed that Mr. Nguyen was “able to rémditems, and appropriately attend to item
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content.?’* Mr. Nguyen got an “extremely high scare the depression scale and higher than
average score on the anxiety scalé Mr. Nguyen felt worthless, helpless, hopeless, and
pessimistic about the futuf& The SCL-90-R revealed that Miguyen was a “positive clinical

case” with an “intensity of diress” that was “extremely high”*

Dr. Ghannam opined that Mr. Nguyen was eimf significant amounts of emotional distress

including major depression, agitation, autonomauael, and generalized anxiety. If Mr. Nguyen
went untreated, he could present a suicide’ffSRr. Ghannam’s diagnostic impressions were:
AXIS | major depressive disorder, chronicysee; AXIS IV psychological and environmental
problems; AXIS V GAF - 3G7°

In April 2013, Dr. Ghannam reported that Mr. Nguyen’s symptoms of depression had becg
more severe and referred Mr. Nguyen togrismary physician for medication (“pharmacotherapy

adjunct”)?”’

He had deteriorated significantly over st year and developed symptoms relate
to major depressive disorder, which includieghressed mood, sad affect, anhedonia, lethargy,
difficulty sleeping, attention and condeation problems, and spontaneous cryiffg.

In July 2013, Dr. Ghannam reported that Mrulegn responded well to cognitive-behavioral
therapy to help manage howdope with his chronic paffi? But he had some vegetative signs of

depression, and Dr. Ghannam recommendathté consider a trial of Fluoxetifi€.
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In August 2013, Dr. Ghannam noted Mr. Nguyen'siaeport that his syptoms of depression
had remitted by 20% after Dr. Jamasbi put hinFuoxetine. He still had “some symptoms of
mild dysphoria” and reported “some sleep difficulti€¥.”

In October 2013, Dr. Ghannam reported that Nguyen “continued to suffer from severe
depression” but was “not suicid&?

By October 22, 2013, Dr. Ghannam had beeating Mr. Nguyen since February 2, 2010 ang
was seeing him once a mortfiln a treating source statemt dated October 22, 2013, Dr.
Ghannam diagnosed Axis | major depression and Axis V GAE'She noted “major
depression”, “chronic pain”, and “inability twork”, and symptoms included depressed mood,
anergia, poor concentration, poor attention, and declinetivities of daily living?®> The patient
was receiving “CBT” (cognitive-behavioral treatment), and it was moderately effé&tivethe
functional-assessment section, Dr. Ghannam ethir. Nguyen as “moderately limited'd.,
impairments that affect individuals approximat28#6 of the work day) in the following areas: (1
understanding and remembering very short and simpteuctions; (2) carmpg out very short and
simple instructions; (3) sustang an ordinary routine withospecial supervien; (4) making
simple work-related decisions; a(f) getting along with coworkefé! Dr. Ghannam marked the
following abilities as “markedly limited”ie., affecting more than 25% of the work day): (1)
performing activities within a schedule, maintamregular attendance, ahding punctual within
customary tolerances; (2) performing at a cdasispace without an unreasonable number and
length of rest periods; (3) accepting instructiand responding appropriately criticism from

supervisors; and (4) tolerating the usue¢ss$ encountered in competitive employnféht.
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2.1.5 Dr. Bayne — State Examining Consultant

On December 14, 2011, Dr. Bayne’s diagrostipressions were: (1) “chronic recurrent
episodic low[-]back pain with spasms” which shovegdailed “[nJo motor, sensory, or reflex
changes”; (2) history of chronimaiety; (3) history of chronic geession; (4) history of chronic
insomnia; (5) and history of suicidal ideatfSA. Symptoms included low-back pain, which
radiated down both legs, right worse than 1&ttlis exam showed Mr. Nguyen'’s obvious
discomfort with a depressive-type mood. He dait and get up from a sitting to a standing
position without difficulty. He was unable to wadk his heels or toes and was unable to sduat.
He had loss of normal lordotic curve of his lumbpme; forward flexion of the lumbar spine was
limited to 30 degrees, and erton was 10 degrees; laterahdeng and rotation was 10 degrees
with significant low back spasm&

Dr. Bayne opined that Mr. Nguyen should be dbleonverse, commurate, understand, read,
and write in English. He should ladle to drive or take public traportation. He should be able to
sit with appropriate breaks for six hours agrian eight-hour workday and lift and carry 10
pounds frequently and 20 pounds occasionallpeReve bending, twisting, crouching, crawling,
kneeling, stooping, climbing up andwlo stairs, inclines, ramps or ladders should be limited to
occasionally. He should also be able to perftviateral repetitive leg, rskle, and foot control
frequently.” He should be able to workany environment excepn unprotected height&®

In December 2013, Dr. Bayne conducted a second orthopedic examination. Mr. Nguyen {
and moved from sitting to standing erect “with sdoss of his normal spinal rhythm.” He was
unable to squat more than 50% of normal.cdeld not walk on his leds or toes. He was
“significantly depressed” anldis “affect was anxious and nervous.” “He communicated well in

English.”?®* The exam showed tenderness to deep paipaver the thoracambar spine, over the
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sciatic notches bilaterally and over the Sl jolmtaterally. Forward flexion of his lumbar spine
was 60 degrees and extension @akegrees; lateral hding and rotation we 5 degrees with
significant low-back spasnf§’ Dr. Bayne opined that Mr. Ngey could sit with appropriate

breaks for six hours during an eight-hour workdagt eould stand and walk for four hours out of

an eight-hour workday. He could lift and cafr§ pounds frequently and 20 pounds occasionally.

Postural activities were limited to occasion&ff.

In July 2014, Dr. Bayne conducted a thirthopedic examination. Mr. Nguyen ambulated
slowly, had difficulty walking on his heels andhoes, and could squat 50% of normal. He coul
sit and move from sitting to a standing erect position with some loss of his normal spinal rhyt
His mood and affect were moderately deprédsg he was cognizant of past and present
circumstance&®’ His spine was tender to palpation pthe L4-5 vertebral segments. Forward
flexion of his lumbar spine was 60 degreesersion was 10 degrees, and lateral bending and
rotation was 10 degrees with associated low-back spa&s.Bayne opined that Mr. Nguyen
could stand and walk with appropriate brefdeswo hours during an eight-hour workday. He
could sit with appropriate breaks for six hoursinly an eight-hour workday. He could lift and
carry 10 pounds frequently and 20 pounds oocedly. Postural activities were limited to
occasionally. Mr. Nguyen should be able torkvim any environment except on unprotected

heights, and he should bel@lbo communicate, understamdad, and write in English.

2.1.6 Dr. Hardy — State Examining Consultant
On December 15, 2011, Dr. Hardey performgs\ychological consultate evaluation of Mr.
Nguyen, with the assistance of an interpretergBiges included: “Pain Disorder Associated Wit

Psychological Factors And General Medicah@ition,” and Dr. Hardy noted Mr. Nguyen'’s
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“[s]pondylolisthesis, lumbar spinal sisis, sciatica, [and] chronic paiff” Mr. Nguyen'’s
movement was stiff, his walking was slomdasomewhat labored, ahe was pleasant and
cooperative but guardéf’ His intelligence appeared the low-average rangé: His cognitive
abilities were in the low end dfie low-average en@erceptional reasoning ifity was in the mid-
borderline range, and processing speed ability in the middle of the low-average raritfe.

Dr. Hardey'’s conclusions were as follows. Mr. Nguyen’s current memory and cognitive
abilities were “within the bordéne to low-average range, which is probably a reasonable estin
of his abilities, but due to his peand anxiety and degssion his scores mighave depressed to

some degree>®«

[H]e probably has overall low-averageilgies premorbidly. It appears from the
medical record that it would be unlikely thatd¢wuld return to his former employment, and he
probably needs some kind of vocational rehabilitattoreturn to the world of work in some other
capacity. He does have the cognitive abilityuiaction in the competitive job market given
additional training” and the ability tmanage his own financial resouré&sMr. Nguyen was
moderately impaired in communicating effeeliywith others verbally and in writiny> He had
mild to moderate impairment in the followinigllowing and remembering complex or detailed
instructions; maintaining adequate pace or penst® at complex tasks; maintaining adequate
attention or concentration; adapting to changédss job routine; withstanding the stress of a

routine workday; interacting apmpriately with coworkers and supgésors on a regular basis; and

interacting appropriately with the public on a regular b¥8isle had mild impairment in
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following and remembering simple instructionglanaintaining adequate pace or persistence to

maintain one- or two-step simple repetitive taSks.

2.1.6 Dr. Kollath — State Examining Consultant

In December 2013, Dr. Kollath conducted sgi®logical consultative evaluation of Mr.
Nguyen, with the assistance of a translator. He diagnosed an Axis | depressive disorder NOS
history and an Axis V GAF 682 Dr. Kollath performed severtests but the “results are
considered to be an unreliable represgmteof the claimant’s current psychological
functioning.”*® As to cognitive status, Mr. Nguyen’sffermance was “inconclusive. He had no
difficulty following simple and moderately omplex directions. His history and clinical
presentation [are] not indicative of a newguitive disorder. He should have no functional
disruption due to a cognitive disorder. Claimprasented with variable motivation and results
cannot be considered as a readuy valid or reliable estimata his level of functioning and
previous testing from 201dstablished cognitive functiarg in the low average rang&®
“Emotional” was “mildly impaired! “[F]rom a psychological standputj” Dr. Kollath concluded

that Mr. Nguyen was “unimpaired” and assessed ltis work-related abilities were unimpairgd.

2.1.7 Dr. Howard — State Examining Consultant
In June 2014, Dr. Howard conducted a psyobimial consultative evaluation, with the
assistance of a translator. His diagnoses were (1) Axis | mood disorder, NOS, with depresse
reported anxious procedures, (2) cognitive disorder, NOS, with borderline and extremely low

functioning; and (3) Axis V GAF 55-5%2Mr. Nguyen reported that he suffered from back pain
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after his November 2003 accident, and his “chdisturbance” began about five years ZJ¢E
reported difficulty with memory and concentratiiHe had at least average language
competency shown by his ability to follow ingttions, and once rapposas established, he was
cooperative and required little encourageméhitie could repeat three words but not remember
them five minutes later. His aftion and concentration appearetaired; he could not “perform
serial three’s” and could not accurately sabtr$7.50 from $18.00. He reported suicidal thought
two years before the evaluation and besygchiatrically hospitalized in Oaklafitf.He appeared
depressed and reported a depeelsand anxious mood with sledigturbance, tearfulness,
decreased energy, irritability, and difflty with memory and concentratiott®

His test results were as follows. Trail MakingsfieParts A and B: slowed psychomotor ability]
and difficulty shifting mental sets; completed Part A in 12€sds; “Errorless scores over 59 on
Part A are strongly suggestiveintlividuals with deficits. Redts indicated that his executive
functioning ability, and his planningrganization and sequencing skills[,] were impaired.” He did
not complete Part B:? Nonverbal Intelligence: 8rpercentile of intelligenc&® Weschler Memory
Scale: “his ability to learand recall visual informatioappeared severely impairetf™ He
“demonstrated Borderline intetiial functioning, impaired imnagate visual memory, slowed
psychomotor ability, and difficulty shifting mental seté*Based on behavioral observations,
reported psychiatric history, review of recordsd results of testing, he “showed moderate to

marked impairment in his ability attend to and concentrate wsual work situations. He had
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market impairment in his ability to adap changes in a working environmeft*Because of his
English skills, Mr. Nguyen would have markedfidulty accepting simple instructions from
supervisors and marked difficulty interactwgh coworkers and the public. He demonstrated
marked impairment in his pace and persistence at tasks and moderate to marked impairmen

ability to perform activities within achedule and maintain regular attendafite.

2.2 Cooperative Disability Investigatons Unit Report (February 2013)

In February 2013, the CooperatiRésability Investigationdnit (“CDI”) produced a repott>
to evaluate Mr. Nguyen’s “questionable infotioa regarding his ability to communicate in
English.”®?® They tried to interview Mr. Nguyen iDecember 2012 (but he refused to be
interviewed without his attorngyand they observed Mr. Nguyen walking normally without any
assistive devices. He spoke and responded enitir&pglish without assistance. He “did not
appear to be in any pain while standimgl avalking” and “did not appear depresséd.”

CDI agents obtained Department of Motoh\ges records from 2009 to February 10, 2013,
showing that Mr. Nguyen had held a commerdiater’s license for that entire periée To
maintain such a license, Mr. Nguyen hadubrait a DMV Form DL-51ifled out by a qualified
medical practitioner after physitty examining the applicait’ From 2009 to 2013, Mr. Nguyen
filled out his part of the form in English (even though it was available in Viethamese), and he
his doctor stated that he had chronic back pain, no neurologl problems, was in good health,

and had no medical conditions that impairedahitity to be a commercial truck drivéf
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2.3 Social Security Administration Proceedings
2.3.1 Mr. Nguyen'’s Testimony at the November 13, 2013 Hearing

The ALJ questioned Mr. Nguyen first.

Mr. Nguyen came to the United States from Vietnam in 1983 at atje H6.completed high
school in Oakland:; all of kiclasses were in Englidf. The ALJ asked Mr. Nguyen questions
without an interpreter. He asked if Mr. Nguyspoke English, and Mr. Nguyen responded, “Yes,
when | came here | learned but | didn’t learn mu€AiThe ALJ asked, “when you submitted your
application you said you could read andtevand speaking English, right?” Mr. Nguyen
responded, “Yes, but it's not 1009%5* The ALJ asked Mr. Nguyen his height and weight, and M
Nguyen said that he was 5'&hd “Before | weigh 170. Now 158> The ALJ asked questions
about Mr. Nguyen’s home, children, and driving, and Mr. Nguyen answ&réthen the ALJ
asked Mr. Nguyen how often he drives itypical week, Mr. Nguyen did not understand the
question, the ALJ rephrased, and Mr. Nguyen answéfeHlis attorney iterjected, “Your honor,
| just want to make it clear that | thoughtrmeeded an interpreter because | have a hard time
communicating with him, so he didn’t pizularly object to doing it in English®*®

The ALJ asked Mr. Nguyen whether he hadnedifor new kinds of work and Mr. Nguyen
asked for a translation and respamdeat he took a two-month cquter class and finished it in

2009%%* He learned data input and the functioning of the computer systéte.did not take
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other classes because of his paid because he did not have enough fithele clarified that it
was because of his pain andvaas unable to take classés.

Mr. Nguyen testified that he had not worksidce 2003 and lived on his wife’s incofféHe
settled his worker’s compengati case in 2009 and received $16,80Me can't work because he
is in pain, can’t stand up, carast for ten to fifteen minutes at most, needs to sit for 20 minute$
and then has to change positions before hegeainp, and can lift five to ten pounds without any
problem®* His condition has worsened since 2011;d@m is in the middle of his lower back,
and he can walk about two blocks before he netmsd, and has pain when he sits and needs t
get up after 20 or 25 minutd€ He provided a list of medations that included hydrocodone,
Lidoderm patch, and Proz&t.Mr. Nguyen'’s lawyer explained that Mr. Nguyen’s insurer no
longer approved the hydrocodonedavir. Nguyen had stopped taking1 He uses two creams
and the Lidoderm patch, which help, and Prg2am 2012, he had facet injections and
radiofrequency ablation, but these did not help nfdtBr. Jamasbi has recommended more
injections and surgery, but Mr. Nguyen felatlsurgery was very complicated, dangerous, and
risky.3>* Mr. Nguyen’s last injection was “maybe eight months &go.”

Mr. Nguyen usually gets up by 5:30 or 6:0Ghe morning and spends a typical day doing

“[blasically nothing” but tryng “to position myself to prevette further pain in my body and
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relax lying down.®** He doesn't help with chores; hisfeiidoes everything and also cares for
their disabled child>* He does not sleep during the day, gmesleep at 12:36r 1:00 a.m., and
gets only about four hours of sleep at mastause he had to move his body due to hisBain.

He does not have friends anymore but gétsg “okay” with hs wife and childre®® He used
to play volleyball and basketband bowl, but can’t anymor&’ He can no longer play chess
“because my life is now full of pain and | faadry depressed. Sometimes because of my sleep
problem, | start crying®® He used to go to the gym, enjoyed it, and found the water therapy
useful, but later his insance denied the servit€.He was unable to use the treadmill or
stationary bike and used only the water thefapyir. Nguyen sees Dr. Ghannam — who
prescribed the Prozac — every one to two motfths.

Mr. Nguyen’s attorney then asked Mr. Nguyengjigns. She first asked him to describe his
symptoms, observing that he had beeadted for depressidor several years*®> Mr. Nguyen
responded, “I feel very sad and | cry . . . becdwgas unable to help my family, my childreff®
He gets angry a lot of times without any rea¥8tiwhen | get angry | only think of holding my

head and crying®° He sometimes thinks of suicidésecause of my pain | feel, you know,

useless, and | feel rathéran to die than living®° He did not suffer from depression before the
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accident and was “a normal persSf’He thinks if his pain resolved, he would stop being
depressed:; the Prozac helps a IitfeHis most comfortable positi is lying down with pillows
underneath his knees to elevate his f8gs.

The ALJ then asked if Mr. Nguyen thought abkilling himself, and he responded yes. The
ALJL asked if he thought how he would do it, aid Nguyen said yes. Mr. Nguyen talked to Dr.
Ghannam about it, but not Dr. Jamasbi. The ALJ asked “how long have you been thinking ab

killing yourself,” and Mr. Nguyen rgmnded “[a]bout two or three years agd’”

2.3.2 Vocational-Expert Testimony

\Vocational expert (VE) Robef. Raschke then testifietd* The ALJ asked the VE to classify
Mr. Nguyen’s past work, which was “driveelivery work,” with “medium exertion®? The ALJ
asked the VE hypothetically whether an indival of Mr. Nguyen’s education and work
background, who is limited to sedentary work amdpde work, could perform the claimant’s past
work, and the VE responded that it would“bminated on exeional level alone ¥ The ALJ
asked the VE whether there would be any otherk that that pen could do, and the VE
responded that the person could do entry-lsgdentary work that was available in the
economy’’* He explained that the “production arenafeoéd “lots of job titles” — “essentially
2,000” such jobs “in different categorie€>An example is “shade assembler,” which is

considered sedentat{f. He mentioned other sedentary job gatées such as “inspectors, testers,
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and sorters”, a “lens block gger” (involving the manufacture efyewear), telghone solicitor,
and master laborer jrecision instrument¥.”

The ALJ added a limitation that the person wawdeéd to change his position from sitting to
standing every 15 or 20 minut&é The VE testified that based bis 40 years’ experience in job
development, on-the-job training programs, andgodlysis, 80% of the jobs he mentioned woul
work for that hypothetical persondsise they were performedragher benches, which would let
a person working on a stoml stand or sit at wiff’®

The ALJ then said, if that hypothetical persoadta marked limitation in performing within a
schedule and being punctual, he could not do any work in the competitive ecdfibime”VE

answered, “That’s correct®®

2.3.3 Mr. Nguyen's Testimony at May 2014 Supplemental Hearing

After the first hearing in November 2013¢etALJ asked for orthopedic and psychological
consultative examinations and for the CDI investiign and then held a supplemental hearing at
Mr. Nguyen’s request? Mr. Nguyen'’s attorney objected fdre record: “l am wondering how a
judge who has denied my claimant before, @ha initiated an investigation, can make an
unbiased decision in this cas&*The ALJ responded that ifehattorney showed that the
investigative findings were irrelevaot wrong, he’d issue a favorable decisith.

The ALJ swore in the interpreter first, but NMilguyen'’s attorney said that given the questions

about his English skills, they werellivig to have the hearing in Engli$f?. Mr. Nguyen’s attorney
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then questioned Mr. Nguyen. She asked if he hadadavarious times that his English was not
very good®® Mr. Nguyen answered, “Yes, correct, mydfish is understand, but not completely
understand fully completely the languad®. Then the attorney asked Mr. Nguyen how he was
able to graduate from high school in the U.S. if his English was soPddr. Nguyen responded:
“I came here to the United States when | wasng and then | go to high school, and so | am al
to learn, so | graduate in Endlisbut after | graduate | go straigbtwork, so all right now my
English all memory are gone. | cannot do more thi@nbefore. That's why some stuff | need an
interpreter, that's the reason whj™

The attorney asked Mr. Nguyédrhe had to speak English when he was working and how
much contact he had with other people at wotr. Nguyen testified that he did not speak
English at work much. He only talked to higgrvisor at the beginnirand the end of the day}

The attorney asked whether Mr. Nguyen rememtheaying at the firgtearing that he could

not read a newspaper in EngliShMr. Nguyen did not remember, but said that there were “a lo}

of words” that he did not “understdhdompletely” in a “regular” newspap&¥: The attorney
asked whether Mr. Nguyen'’s ability to read English deterioratedgrfiduating high school, and
Mr. Nguyen said that he dlinot understand the questibiThe ALJ rephrased the question and
asked Mr. Nguyen if his ability to read Englishttgo better, or worse, or stayed about the same
since high schodf® Mr. Nguyen responded that it had gatteorse because after high school he

did not go to college bustarted working insteati®
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Mr. Nguyen’s attorney asked whether his abilityvritten English had gotten worse, and Mr.
Nguyen said that it hatl’ She asked when he obtained his driver'sises; Mr. Nguyen
responded that he obtained the taglicense while in high schoal 1987 and the truck driver’s
license right after high school in 1988 The attorney asked about the reports he submitted to
DMV from his doctor regarding ficommercial license; Mr. Nguyenigahat he did not want to
lose the license and so “lie[d]” to his family dac&bout his health and “didbt tell the truth that
[he] was hurt.?*® The attorney asked whether the doctor examined him when he completed tH
form.*®® Mr. Nguyen stated: “Yes, he asks some questionsike vision, some basically . . . — he
would have the form asking me as he examines*fi@he attorney asked why he wanted to kee
the trucking license if he was unable to w8kMr. Nguyen answered that his friends had told
him that if he lost his commercial driver’s lice he would need to do the written and driving
tests agaifi’® He testified, “so I'm afraid they['d] givene a hard time. That's why | lie to him to
keep the license, just renew, continue, but I’'m not trying to keep literggeback to work. |
cannot.*** The attorney asked if Mr. Nguyen believathoped that someday he would be able t
return to work as a truck drivél> Mr. Nguyen said that he wishéuht he could work so that he
could support his family, but aftéhe accident, he doubted he cotfd.

The attorney asked about the CDI inigstors’ visit to Mr. Nguyen at honi&’ Mr. Nguyen

did not remember “what day they came” but remembered theif¥isits attorney asked whether
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he refused to talk with them amdhether they showed identificati8?.Mr. Nguyen knew who
they were but did not want to talk to them brefbe talked to his attieey. They showed their
identification “real quick” and did not tell him whyek were there except to say that they were
Social Security agents and wanted to ask some questfsiise attorney asked whether Mr.
Nguyen was walking without assistance {sas a cane), as the agents repdtteslr. Nguyen

said that he does not useane but walks “real slow*

2.3.4 Vocational-Expert Testimony atSupplemental Hearing (22/05/2014)

VE Freeman Leeth, Jr. testified on May 5, 28'fAvr. Nguyen’s lawyer posited the following
hypothetical person: A person with Mr. Nguyen’'® agducation and work background with the
following limitations: (1) can sit attinuously for fifteen minutes attime, sitting for a total of
four hours in an eight-hour day, and can stanevalk for four hours in aight-hour day; (2) can
lift up to ten pounds, rarely bend, and occasionaligieabove shoulder level; (3) has severe pa
that interferes with mataining concentration, perggnce, and pace such that he would be off ta
for 20% of an eight-hour day; and (5) suffers frorajor depression that $mits his ability to
maintain a schedule, maintain regular attendazeg be punctual such that he would miss two
days of work per montft* She then asked, “Would this individual be able to perform Mr.
Nguyen’s past work,” and the VE responded, “N6.5he asked whether there would be any oth

jobs he could perform, and the VE responded, “Not in my opirfiSn.”

409 AR 103.
410 Id

411 |d
412 AR 104.
413 Id
414 AR 105.
415 Id

416 AR 106.

ORDER— No. 3:16-cv-00748-LB 42

n

)
=~

er




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

2.4 Administrative Findings

The ALJ held that, from January 1, 2009 through August 1, 2014, Mr. Nguyen was not
disabled within the meaningf the Social Security AL’

The ALJ observed that the Conssioner has established agential five-step evaluation
process to determine if an indivial is disabled. At step onegtALJ must determine whether the
individual is engaging in “sulsntial gainful activity.” At step two, the ALJ must determine
whether the individual has a “medically determinable impairment” that is “severe” or a
combination of impairments that is “severe.” At step three, the ALJ must determine whether t
individual’s impairments are severe enough to nadested impairment. At step four, the ALJ
must determine the individual's “residual functional capacity” and determine whether the
individual can perform “past relevant work.” 8tep five, the ALJ must determine whether the

individual can perform any other wofi

At step one, the ALJ found that that Mr. Nguyead not engaged in substantial gainful activity

since January 1, 2009, the application d&te.

At step two, the ALJ found that Mr. Nguyéad the following severe impairments:
degenerative disc disease of the lumbaresgirmbar strain; and chronic-pain syndrofffemr.
Nguyen also alleged disability part due to depression, but the Alound that the medical record
did not support more than a minimal effeathis ability to perform basic mental-work
activities*?* Dr. Jamasbi observed depression and aniie2008, but he noted that Mr. Nguyen
denied suicidal ideation, and he characterigdedNguyen as having noral insight, judgment,
and emotional stafé? By December 2009, Mr. Nguyen’s mood and sleep had improved with

medicatiori’?® Similarly, while Dr. Ghannam diagnosed Mr. Nguyen with major depressive

47 AR 33.
418 AR 20-21.
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420 Id

421 Id

422 AR 22-23.
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disorder, by March 2010, the psychotropic metilbeahad been moderately helpful, and by
December 2010, he had a 60% reduction in depression and dh%latyanuary 2011, the
cognitive-behavioral therapy was helpitigBy December 2011, consultative psychologist Dr.
Hardey found Mr. Nguyen’s mental status umaekable and only mild-moderate impairmé&t.
The ALJ contrasted Dr. Jamasbi's observatiogyohptoms of major depssion in May 2012 with
Dr. Ghannam’s report the next month that MguMen had not received mental-health treatment
for approximately a yedf’ By April 2013, Dr. Ghannam repodeleterioratiorand recommended
medication; by October 2013, he noted milghipvement but continued severe symptéfiisn
December 2013, Dr. Kollath found that Mr. Nguyeas unimpaired in his ability to meet the
mental demands of wof%® In June 2014, consultative psychologist Dr. Howard diagnosed mo
disorder and cognitive disorder with moderatarket impairment of work-related abiliti&¥.

In concluding that the medical record did sapport severe depressi(and instead showed
that Mr. Nguyen experienced depression basedpain), the ALJ pointeth the following: a
lack of positive objective findings in psychologl testing and mental-status examinations
performed by Dr. Hardey and Dr. Kollath; improvements in Mr. Nguyen'’s reported depression
with treatment; the absenceay objective assessment of Mr. Nguyen by Dr. Ghannam to
support the limitations; the lack of reliability Br. Howard’s findings (because they were based
upon Mr. Nguyen'’s inaccurate portrayal of himself as not speaking English); and Dr. Jamasb
recognition that Mr. Nguyen did not have adependent mental impairment but experienced

depression associated with his pain disoftfer.

424|d.
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The ALJ considered the four bib&unctional areas in the disabyjlregulations in finding that
the claimant’s symptoms of anxyeaind depression were not sevéteThe four areas are (1)
activities of daily living, (2) soail functioning, (3) concentratiopgersistence, and pace, and (4)
extended periods of decompressfdt20 C.F.R. § 404.1520a(d)(1). Mr. Nguyen had had mild
limitations for the first three functional areasid no episodes of decompensation of extended
duration in the fourtd*

For activities of daily living, the ALJ noted thislr. Nguyen told the Administration that he
helped his children get ready for school, somesirnelped his wife wash dishes, and went
shopping. He reported to Dr. Jamasbi in June 2011 that he worked out at the gym on a tread
and a stationary bike andwld do light household chor&¥.For social functioning, Mr. Nguyen
gets along well with his family members, andifteracted appropridiewith Dr. Kollath:**° For
the third functionabrea of concentration, pa@nd persistence, Dr. Hardey’s and Dr. Howard’s
examinations suggested significant limitations,thetr results are unreliable because Mr. Nguye
misrepresented his English skitf€.For the fourth functional area, Mr. Nguyen experienced no
episodes of extended periods of decompensétion.

The ALJ concluded that the mental impairments were non-severe under 20 C.F.R.

8 404.1520a(d)(1) because there was insufficelidble evidence documenting a medically
determinable mental impairment that caused more than a “mild” limitation in the first three

functional areas or caused any episodesobthpensation of extendddration in the fourtd3®

432|d. As the ALJ explained, these “four broad functional areas are known as the ‘paragraph B’
criteria” and appear at 20 C.F.R. Part 404 Subpart P, Appenidix 1.

433 AR 31-32.
434 Id
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At step three, the ALJ found that Mr. Nguyed diot have an impairment or combination of

impairments that met or medically equaled sieverity of one of the listed impairmef{tsThe

ALJ explained that the “record[] does not docutrmegrve root compression characterized by pain,

limitation of motion in the spine, motor loss andsary, or reflex loss, as required under Sectio
1.04” of the Administration’s impairment listinghe ALJ thus concluded that “a Listing level
disorder of the spine is not established héte.”

The ALJ next concluded that Mr. Nguyen haat carried his burden of showing changed
circumstances in his condition since Decemi& 2008 (when the ALJ denied Mr. Nguyen’s prio
claim for benefits) and concludehat Mr. Nguyen continued teave the “residual functional
capacity to perform the full range of sedentaork, as defined in 20 C.F.R. 88 404.1467(a) and
416.967(a)** The ALJ reviewed records starting with Dr. Oda’s diagnosis in 2005 through his
many years of treatment with Dr. Jama¥BiThe ALJ determined that there was no continuous
12-month period during which Mr. Nguyen had beeeacluded from performing sedentary work.
To support this conclusion, the ALJ relied ohe'tlimited positive objective findings reported on
EMG, MRI, CT scan and x-rays, with the minimal positive objective findings reported on phys
examinations, and . . . the evidence of a manmkgmovement in [Mr. Nguyen]’s back pain and
other symptoms with treatmer{t**

The ALJ gave “great weigh[t]” to Dr. Odatonclusions regarding Mr. Nguyen’s work
capacity because they were “consistent whthlimited positive objecte findings reported in
connection with his back-pain complainfé>The ALJ gave “some weight” to Dr. Warbritton’s
assessment of Mr. Nguyen’s work capacity bec#&usas “not inconsistat” with the objective

medical record$?® The ALJ found “persuasive” Dr. Bayne&snclusions from December 2011

440 AR 26.
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and December 2013 that Mr. Nguyen could perfeetientary work because they are supported
objective medical recordé’

The ALJ “reject[ed]” the opinion of the treag physician Dr. Jamasbi. While acknowledging
that such testimony is “normally afford[ed] .great weight,” here th&LJ concluded that Dr.
Jamasbi’s opinion was because it is “not walsorted by objective medical evidence” and is
“inconsistent with [Dr. Jamasbi’s] own obsetigas that Mr. Nguyen’s symptoms improved and
his function increased over timé&® Moreover, Dr. Jamasbi “relied largely” on Mr. Nguyen’s
“subjective complaints” which were “questionalat best” for several reasons that the ALJ
enumerated separately — and whick discussed later in this sectitf.

The ALJ gave “great weight” to consultatipeychologist Dr. Kollath’€onclusion regarding
Mr. Nguyen’s mental condition, as they are “consisteith the lack of any reliable objective
evidence on psychological testingmental[-]status examinahs suggesting work-related
limitations.”*°

The ALJ gave “no weight” to treating psychoistgDr. Ghannam’s conclusions because there
was “no evidence that he ever performed mm@hensive psychological examination” of Mr.
Nguyen and his opinion is “unsupported by amyoréed positive objectivendings on mental[-]
status examination grsychological testing’® “Rather,” exp