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v. Lim&#039;s Produce, Inc. et al

Doc. 38

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SEQUOIA SALES, INC,,

Plaintiff,
VS.

LIM’'S PRODUCE, INC.; MARC LIM,

Defendants.

CHICK’S PRODUCE, INC., a

corporation; DEL-FRESH PRODUCI

INC., a corporation,
Intervening-Plaintiffs,

VS.

LIM'S PRODUCE, INC, a corporation;

MARC Y. LIM, an individual,

Defendants.

I
I
I

Case No.: 3:16-cv-878 JCS
TEMPORARY RESTRAINING
ORDER AND ORDER TO SHOW
CAUSE RE PRELIMINARY
INJUNCTION

[FRCP Rule 65]
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After review of the Complat in Intervention of Intevening Plaintiffs CHICK'S
PRODUCE INC. and DEL-FRESH PRODUCE, INClntervening Plaintiffs”), on file
in the above-captioned action, and the dettama, exhibits and Memorandum of Point
and Authorities in support of Interveninglaintiffs’ Application for a Temporary
Restraining Order and/or Preliminary dngtion submitted therewith, as well as th
Defendants’ Opposition to the Issuance aofTemporary Restraining Order, and th
Arguments Submitted by Defendants and InteinvgiPlaintiffs withrespect to the scopg
of the automatic stay resulting from theapker 7 Bankruptcy Petitiofiled by Defendant
Marc Young Lim on April 26, 206, it appears to the satisfaxtiof the Court that this is
a proper case for granting a Temporary Restrgi®rder and Order to Show Cause as
Defendant Lim’s Produce, ¢n (“Lim’s Produce”) only.

IT IS HEREBY ORDERED that Lim’s Pduce appear in Courtroom G of th
U.S. District Court for the Northern Districf California, San Francisco, CA 94102 o
May 13, 2016 at 2:00 p.m., @s soon thereafter as thettea may be heard, then anq
there to show cause why Lim’s Produce, oyare acting on behalf ar in concert with
Lim’s Produce, should not besteained and prelimarily enjoined dung the padency
of this action, pursuant to RU65 of the Federal Rules Givil Procedure, from engaging
in, committing, or performing directly anddirectly, any and all of the following acts:

Removing, withdrawing, transferring, assignimgselling to any dter person or entity,
the proceeds from the sales of any or all exisbinfyiture inventories of food or other products
derived from perishable (including frozen) agricultural commaodities, and/or receipts of payn
for products sold prior to the date of this ardad/or otherwise disposing of assets, books or
funds;

Taking any other action whatsawvhich causes, has thiéeet of causing, or which

otherwise dissipates Intervening Rk#fs’ beneficiary interests in trust assets of the Perishablg

Agricultural Commaodities Act (“PACA”) [7 U.S.C. 8499et seq;
Taking any other action whaeeer which violates 7 U.6. 8499¢(c)(1) through (4),
inclusive, and 7 U.S.8499b(4) [82 of PACA].
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IT IS FURTHER ORDERED tht Defendant Lim’s Produce appear at the same

time and place to show cause why Lim’s Riosl and any persons acting on its beha

should not be commanded by order of thisi€@nd required to diribute PACA trust

assets in the amount of at least $3888,50 in PACA Trust principal owing to

Intervening Plaintiffs, condimg of $895,957.5@lue to Chick’s and $43,398.00 due tp

Del-Fresh, plus filing fees of $8.00 as of the date hereof.

IT IS FURTHER ORDERED that pending theahn®g and determination of the foregoing
Order to Show Cause, Defendant Lim’s Prodaicd anyone acting on behalf of or in concert
with Lim’s Produce shall be and hereby are prés@ifrom transferring, withdrawing or in any
other manner removing Perishable Agriawdi Commodities Act [7 U.S.C. 8499, seq]. trust
assets, from any accounts in the name of LimglBce to the extent that there has not been a
valid transfer of ownership dhose accounts to Marc Lim.

IT IS FURTHER ORDERED that pending theaneg and determination of the foregoing
Order to Show Cause, Defendant Lim’s Prodarel anyone acting on behalf of or in concert
with Lim’s Produce, shall be preliminarienjoined from engaging in, committing, or
performing directly and indirectlygny and all of the following acts:

Removing, withdrawing, transferring, assignmgselling to any dter person or entity,
the proceeds from the sales of any or all existinfyture inventories of food or other products
derived from perishable agricultural commoditiasd/or receipts of payment for products or
crops sold prior to the date of this order anatherwise disposing @fssets, books or funds;

Taking any other action whatsawvhich causes, has thiéeet of causing, or which
otherwise dissipates Intervening Plaintiffs’ beneficiary interests in the trust assets;

Taking any other action whatsoever whighlates 7 U.S.C. 8499e(c)(1) througt
(4), inclusive, and 7 U.S.(3499b(4) [82 of Perishablagricultural Commodities Act
(“PACAM].

IT IS FURTHER ORDERED tht no bond shall be reqad to be posted by

—

Intervening Plaintiffs befi@ the Temporary Restramg Order is effective.

IT IS FURTHER ORDERED that Interverg Plaintiffs shall serve Defendan:

Lim’s Produce with copies of this Order ant@eadings and other papers in support pf
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the Order on or before May 2016 by Federal Express witkerification of receipt.
Defendant Lim’s Produce shall file an Oppositidrany, to the Ordeto Show Cause on
or before May 4, 2016, and shall personakyve Intervening Plaiiffs’ counsel with a
copy of said Opposition by said deadlinetemening Plaintiffs shll file and serve a
Reply to Defendant’s Opposition,ahy, on or before May 9, 2016.

In their briefs, the parties should addgs the question of why the Bankruptg

Court cannot afford adequate inte relief to Intervening Plaitiffs in light of the fact

that: 1) Lim’s Produce has purportedly transfdradl of its assets and liabilities to Mar¢

Lim; 2) the Bankruptcy Court has comgent jurisdiction over claims under PAC#8ee
Southland + Keystone. Official PACA Creditors’ Committeé32. B.R. 632, 638 (BAP
9th Cir. 1991); and 3) the Bankruptcy Courteiguipped to handldisputes relating to
whether specific assets are subject to a PA@At or, alternativelypart of the estate,
under Rule 7001 of the Federal Rules Bdnkruptcy. The parties need not repe
arguments that have been made in the btiefswere filed in corgction with the instant
motion but are not prohibited from revisiting those issues if they believe additi
explanation of their positionsilvbe helpful to the Court.

In addition, acase management conference is set forMay 13, 2016 at 2:00 p.m.
All parties in this case except the Debtothe Bankruptcy Case, Marc Lim, are requirg
to appear and shall file one week aglvance a joint case management statem
addressing the implications for this casetlod mandatory bankruptcy stay as to t
individual defendant in lighof the purported assignment of all of the corporate entit

assets to Mr. Lim.

DATED: April 29, 2016

% e
ON. JOSEPH C. SPERO

MAGISTRATE JUDGE
U.S. DISTRICT COURT
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