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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ANTHONY C. JOHNSON,
Plaintiff,

Case No. 16-cv-01332-JCS

V. ORDER RE MOTIONS FOR
SUMMARY JUDGMENT

NANCY A. BERRYHILL?,
Re: Dkt. Nos. 16, 18

Defendant.

l. INTRODUCTION

Plaintiff Anthony C. Johnson seeks reviewtlod final decision of Defendant Nancy A.
Berryhill, Commissioner of the Social Security Administration (the “Commissioner”) adopting
June 19, 2014 decision of an Administrative LAwige (“ALJ”) denying his application for
Supplemental Security Income (“SSI”) under Title Xdflthe Social Security Act, 42 U.S.C. 8§88
1381let seq. Presently before the Court are the parteoss-motions for snmary judgment. For
the reasons stated below, the CourtABR'S Johnson’s Motion foSummary Judgment
(“Johnson Motion”), DENIES the Commissier’s Motion for Summary Judgment (“SSA

Motion”) and REMANDS the case to the Commissér for further administrative proceedirfgs.

! Nancy Berryhill became the Acting Commission&Bocial Security on January 23, 2017, and
therefore substituted for Carolyn W. Cimhas the Defendant in this actiddeed42 U.S.C. §
405(g); Fed. R. Civ. P. 25(d).

% The parties have consented to jurisdictiothef undersigned magistrate judge pursuant to 28
U.S.C. 8§ 636(c).

Dockets.Justia.c

the

S

DM


https://dockets.justia.com/docket/california/candce/3:2016cv01332/296765/
https://docs.justia.com/cases/federal/district-courts/california/candce/3:2016cv01332/296765/20/
https://dockets.justia.com/

United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

. BACKGROUND

A. Procedural History®
On September 30, 2011, Johnson applied foh886efits, alleging disability based on

chronic back pain, knee pain, a stroke-reldteart condition, depression, and anxiety.
Administrative Record (“AR™at 288, 422. While Johnson imilly alleged a January 1, 2003
onset date, he subsequently amended his claateige an onset date of September 30, 2011. A
at 422. The Social Security Administratiomael Johnson’s claim on Aip4, 2012, and affirmed
the denial on reconsideration on Novemb@y2012. AR 22, 167-72, 176-181. On January 8,
2013, Johnson filed a written request for an adminiggdtearing to reconsidénese denials. AR
22,182-84.

On November 25, 2013, ALJ Richard P. Laveedoeld an administrative hearing. AR
65-72. No testimony was taken at that hearingydwer, because Johnson’s previous counsel had
withdrawn and he was in theqmess of obtaining new counsédl. Therefore, the ALJ continued
the hearing to March 6, 2014. AR 73. March 6, 2014, Johnson appeared with his new
counsel, Brian Hogan, and the ALJ took testimfroyn Johnson and a vocational expert, Mary
Ciddio. AR at 73-120.

On June 19, 2014, the ALJ issued a decisindifig Johnson was not disabled. AR 19-3§.
On August 22, 2014, Johnson requested review of the ALJ’s decision by the Social Security
Appeals Council. AR at 18. On January 14,&0he Appeals Council denied Johnson’s request

for review of the ALJ’s decision, makingdaiALJ’s decision the final decision of the

% On July 18, 2006, Johnson submitted a prior supplemental security income (SSI) applicatio
alleging a disability onset date of October 5, 200&at application was denied initially and on
reconsideration, and after a hearing bysame ALJ became the final decision of the
Commissioner. Plaintiff did nopp@eal that decision. In addressthg claim that is the subject of
the present action, the ALJ concluded that any prpsamthat might have arisen as a result of
the prior finding of non-disability had been réied because there were changed circumstances,
namely, worsening of residual functional capaaityl additional severe impairments. AR 22-23.
As neither party challenges that conclusior, @ourt does not revisit that question here.
Consequently, the Court need not address the Cssioner’s prior finding ohondisability in this
Order.
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Commissioner AR at 1-4
On Mach 17, 2086, Johnsonifed this actn, seekinghe Court'sreview of tre

Caommissioneis final decsion. The @rties nowmove for summary judgnent.

B. Factual Background

1. Personaland Vocational History

Johnso was borron Januang0, 1967 ad raised in Rchmond, @lifornia with four
siblings and hs mothe. AR at 44, 69. Johnsorestified at he March 62014 heang that he
dropped out 6high schobafter competing elevath grade.ld. at 106-07620. Subsguently, in
the 1990s, Johson attemfed to obtan his GenerbEducationDiploma (“GED”), butfailed the
ted. Id. at 1/, 621. Dumg and shdty after learing high stool, Johnso receiveda total of 18
months of traning to be a auto mechnic, eventally complding his traning and obdining
certification asan auto telanician. Id. at 44-45.

According to Johison, duringor around 189*, he susiined a “seious gunshbwound to
the back.” 1d. at 46, 621.Following this injury, bhnson “wa unable tavalk and uderwent a
lengthy rehaMitation,” but doctors wee “unable © remove hillet fragments from hisspine,
resulting in ctronic pain n his back ad legs thatas worseng over time” 1d. at 621

Between the timehe left high shool and P03, whenhe stoppedvorking, Joimson worke
asasports diector at a conmunity center in 1995,as a full-tme forklift operator forabout a yea
in 2000 or 20Q, and as aauto mechaic. Id. at 45, 54, 104.In 2003, Jnson hadd quit his jdo
asa full-time auto mechait for Midas Mufflers because his &ck went ow due to resiual shotgua
pdlets in his bwer back.|d. at 45-46.

After 2003, Johnen attemptd to return d work on three occasios. Id. at 8889. First, n
2009, Johnsortried to wak for a frierd who owred a body sbp but “coddn’t do it.” I1d. at 88.
Second, in 200, Johnsomttempted tchelp a friead who owred a body Bop during awo to thre

week stint woking as an ato mecharc, but thesefforts enéd when Johson’sbackand legs

* While Johnsn describegjetting shoin 1989 athe Novemler 2008 adhinistrativehearing on
his prior disaldlity claim, and “in the bte 1980s oearly 1998’ to Dr. Kalich, anothedoctor, Dr.
Bayne, statd in an orthopdic evaluaion that Johson “sustaied a gunstt wound tohis back in
1995.” SeeAR at 46, 541621.
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gave out whera car transiission fellon him. Id. at 87. Thid, in 2013 Janson attenpted to work
asan auto mebanic for afriend becawse his lawsr had told im that hisdoctor saidhe could go
back to work,but he stoppc working after two days when hédegan expeencing bak pain. Id.
at89. Johnspo's friend tod him thathe could noteturn to vork withouta doctor’s rote due to

Jahnson’s conplaints of ntense baclpain and Janson did noresume tht work. 1d. at 89.

2. Medical History
a. X-Rays and CT &ans

On Mach 8, 2010,Johnson otained an xay of his lunbar spineegion, whch revealed
“buckshot waind to the laver lumbarspine centegd on L4 ad to a lesseextent L3 but
spreading abee and belw this level” AR at 484 Dr. Fredeick M. Foley noted in Ins analysis
that “[p]rimarily, the pellés are locatein the postrior soft tssues, but Soe are emédded in the
posterior pro@sses of L3hrough L5and a few ag located nore anteriory, some clerly in the
Sdt tissues ath others pdraps embeded in boné€’. Id. Dr. Foley summaized his inpression of
the x-rays asndicative of*[bJuckshotpellets to he lower lumbar spine aslescribedwith
asociated degnerative dsc disease 8-4 and L45.” Id. Jomson also otained a CTscan on Jyl
21, 2010 thatorroboratedhe preseneof “innumerable smad 3.7 mm indiameter randed
pieces of methsecondaryo buckshotn [Johnsors] posteria lumbar spie region.” Id. at 485.
In analyzing te CT scanesults, Dr.L. Evan Cugr stated tbre was a “p]robable pat
laminectomy,L4 level,” @ well as a [n]arrowingof the L4-5and to a leser extent]. 5-S1 disc
spaces,” but wted that “@aluation ofthe spinal enal at the lgel of L4 isimpossiblebecause of
the beam harehing artifad¢s.” Id.

On April 25, 2011 Johnson otained x-rag of his righ knee. Seeid.at 487. Dr. Custer
evaluated the esults, findng that “[njo fracture ordislocation[was] preset.” 1d. Insummarizirg
hisimpressios, Dr. Custe noted “[m]jnimal narowing of themedial canpartment o the right
knee associattwith smal joint effuson.” Id. Dr. Custer als found thee to be a bullet

overlying thedistal left fenur” as wellas a “bipatite patella.” I1d.> A follow-up CT an of the

® |t is unclearfrom the curent recordvhen this seond gunsbt wound ocurred.
4
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right knee on June 2, 2011 revealed the presentmdérate degenerative disease, a 3 millimetg
depression possibly representative of a previcausna, and “[s]mall suprapatellar joint effusion
and prepatellar subcutaneous edemd.”at 489. In analyzing the CT Scan, Dr. Aaron Hayashi
also noted a subchondral cyst located infériadjacent to the tibial spine as well as a

“[m]ultipartite patella.” 1d.

b. Relevant Medical Treatment Records

I. Emergency Room Visit

On May 30, 2010, Johnson went to the emergency room (“ER”) complaining of back g

Id. at 440-41. During that visitpnson reported that he usually controlled his chronic back pajn

with medication, but that he had been unablei¢k up his Vicodin prescription because he was
told it was not yet available. AR 440. Jobnseported that he hdmrrowed someone else’s
Norco (a pain medication) because he felt it mase effective than Vicodin but came to the ER
because he was “unable to walk secondary to path."Johnson’s wife at the time described
Johnson’s symptoms as getting worse over thesiastral weeks to months, coming to a head
when Johnson “collapse[d] secondary to pain and she found him on the floor” shortly before
visit to the ER.Id. During this visit, Johnson expressedesire to obtain physical therapy to
increase his day-to-day functioning amelp teach his daughters martial ais$. Johnson
reported that he was able to “walk and genefaihgtion in the communitgt baseline,” but that
he did not feel like he could continue to waikd he was upset by his doctors telling him that he
should be able to go back to workl.
ii. Dr. Hinman

From 2010 until mid-2014, Dr. Priscilla Hinmaof,Contra Costa County Health Services
Richmond Health Center, was Johnson’s prnintare physician and tri#ag doctor, having met
with him on at least 14 occasions betwdane 2010 and May 2014 to evaluate and treat
Johnson’s various physical and mental impaints, including chronic back paifee idat 528—
34, 538, 560-65, 592—-609, 648-59. During the course of Dr. Hinman’s treatment, she order|
rays and CT scans to be performed on Johndoat 485, 487, 489, referred Johnson out for a

functional capacity evaluation ltige Contra Costa therapistssdissed in more detail beloid,
5
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at 430-38, referred him to a psychiatrist (Dr. Stggdor evaluation and treatment of depression
and possible PTSD4. at 490, and prescribed aridy of medications.

In her notes from a June 23, 2010 examinafynHinman listed chronic lower back pain
in her “assessment” and she noted that Johnsoplamed of back pain and hot flashed. at
528. Her notes reflect that Johnson told her duhagvisit that his lower extremities were “not
numb now” because he had taken Vicodish. On September 2, 2010, Dr. Hinman again noted
that Johnson exhibited symptowfschronic lower back painna depression, and continued to
complain of hot flashes as well as poor sleep pattdchat 529. Dr. Hinman wrote in her report
of this visit that she haal “long discussion” with Johns@bout depression, PTSD, and the
potential for rehabilitatiomegarding alcohol abuséd. She also increased his Vicodin
prescriptionld. On December 2, 2010, Dr. Hinman contidue note chronic pa; she increased
the number of Vicodin tablets prescribed beealdohnson had reported running out the previous
month and she also prescrilaclofen and Amtriptylineld. at 531.

On March 2, 2011, Johnson returned to Dnrhian’s office to follow up on knee swelling
that had lasted for three to four months; ls® akported that his knebad locked up on him one
to two weeks priorld. at 533. On March 11, 2011, Johnson was seen by a health care provid
Richmond Health Servicesld. at 532° Johnson reportedly was seeking additional pain
medication because he had run out of his prescribed medicalibnble told the health care
provider that he wanted to go to the hospital beeaf his back pain and because his legs were
giving out. Id.

On April 21, 2011, Dr. Hinman referred Johngora “psychological liaison” “for the
purpose of clarifying his diagnosiglarifying whether meds wadllbe of any assistance, and
whether psychotherapy would be helpfuld. at 490. In the referral, Dr. Hinman began by notin
that Johnson “has chronic pain as the resulgwhishot wounds],” and is currently being treated

with medication for his physical paind. Dr. Hinman went on to describe the psychological

® The name of the provider is rlisted on the notes and the signatisrélegible. The signature
line carries a notation “D/W/ Dr. Hinman,” whithe Court interprets as “discussed with Dr.
Hinman.” AR at 532.
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symptoms she witnessed during her prior visith \dohnson, stating: “[h]aving seen the patient

over several visits, it appears to me that heir/fdepressed and is fairly focused on his pain and

feels victimized,” going on to state that John§mobably has PTSD, and in general seems to
have a pretty low quality of life.’ld. Dr. Hinman states that in her appointments with Johnsor

“[they] have talked about the impact thablphson’s] depression and PTSD may be having on h

chronic pain as well as the rest of his life” andtthohnson is “agreeable to a referral to a consult

liaison.” Id. As a result of this consultation requelthnson obtained a psychological evaluatio
from Dr. Shapiro, discussed in more detail belmgulting in a prescription for Risperdal to treat
Johnson’s depressiotsee idat 572—74.

Dr. Hinman examined Johnson again on July 21, 20d.1at 534. Johnson told her that
he had fallen a few days earlemd hadn’t gotten up bause his back was hurting; he reported
that he took pain medicath and eventually got udd. Dr. Hinman listed chronic back pain and
depression in the “assessment” section of her nades.In her notes for an October 31, 2011
visit, Dr. Hinman wrote that Johnson was ex@ecing “more pain” especially at night and the
back pain was of a “changed charactdd’ at 538. She also noted that Johnson’s Risperdal
prescription was making him “more relaxedd.

At a February 29, 2012 visit with Dr. Hinmalghnson reported that he was falling due tc
his legs giving out, that he was experiencing boess and severe pain in his lower extremities,
and that it “hurts too much to standd. at 560. Dr. Hinman referred Johnson for physical
therapy for a “TENS” unit (a transcutaneous eleat nerve stimulatorjo address his paind.

On May 30, 2012, Johnson was seen again by Dr. Hinmda@at 562. The notes from the visit
reflect that Johnson and Dr. Hiam discussed stress associated with a custody fight for two of
children and his chronic paid. Her “assessment” lists “mood [disorder]” and states that
Johnson “seem[ed] ambivaleabout counseling.’ld.

On September 13, 2012, Dr. Hinman wroteaygrogress report regarding Johnson’s
symptoms following a visit on August 29, 20112. at 563-65. In relevant part, Dr. Hinman
found that Johnson was still experiencing chronic lpadk, that he had hygension, and that he

was continuing to exhibit a mood disordéd. at 563-64. Dr. Hinman noted that Johnson was
7
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under a lot of stress due to a custbditle for two of his childrenld. at 563. She also wrote that
Johnson was “going to court, known to have amggres, court wants him to get back on psych
med. Risperidone helps him contesiger/irritability, insomnia.”ld. Dr. Hinman prescribed
Risperidone for Johnson for his depressioaddition to renewing prescriptions for pain
medication (amitriptyline and baclofen) and medication for his cholestietol.

On February 27, 2013, Dr. Hinman saw Johrfeofimuscle spasm on the leg and [b]ack
with pain level of 8/10.”ld. at 593. Dr. Hinman wrote, “Chraniow back pain worse muscle
spasm, nerves jumpy, ‘possible’ stress . .1d.” Dr. Hinman noted that Johnson was “pleasant
and engaged” during their encountath “no apparent distressijut also assessed him as still
suffering from hypertension, mood diserdand chronic pain disordeld. at 594. Dr. Hinman
referred Johnson to a stress management group and arranged for a Health Coach Intern to f
up if he did not attend to Bedule individual sessionsld.

On April 3, 2013, Johnson had another appointment with Dr. Hinman in which he
complained of muscle spasms of the back and Iegst 595. Dr. Hinman noted that Johnson
had been “having more pain for 2 days, muscle spasms in back and legs” and that baclofen
“help[ed] briefly” but that he “d€eps poorly often, either due to pain or just not falling aslekep.”
She also noted that he continued to haves‘tdtfamily issues” and that “ongoing stressors
impact[ed] [Johnson’s] mood.Id.

On May 1, 2013, Johnson saw Dr. Hinmanddollow up appointment, complaining of
“increased back pain for 5 days,” among other thindsat 598. At a November 5, 2013
appointment, Johnson told Dr. Hinmaatlis back pain had increasdd. at 608. He told her
he had tried to work for a friend in an autdime shop but had to stop after two days “due to
pain.” Id. She also wrote, “[p]ain goes down both |egscruciating with pins and needles, so
can’t stand up and walk sometimesd.

On January 7, 2014, Dr. Hinman saw Johnsomeaigaiback pain, among other things.
AR at 649. He told her that after he had stoodowpfast, about two weeks before, his “mid lowe
back started hurting bad” andchbeen hurting ever sincéd. He reported that he was taking six

doses of hydrocodone (Vicodin) a day during thisqekinstead of the four daily does prescribed
8
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and asked for an “early refill.1d. Dr. Hinman noted that Johnson had never asked for an early
refill before. Id. She had Johnson undergo drug scregim connection with a “new pain
management contractid. Because the screening test camenegative, she agreed to refill
Johnson’s hydrocodone prescription early witQ extra just for this month.1d. at 650. The
“assessment” for this visit listed, among othengs, “chronic pain disorder,” “chronic back
pain,” and “[n]octurnal leg cramps.Id.

Notes from a visit to Dr. Hinman on M&y 2014 reflect that Johas had been having
back pain for a month and that he had exper@fsevere back pain” therevious month after a
period of coughing.Id. at 652. He also told Dr. Hinmanathhe got “stressed out” and couldn’t
“deal with anyone” when his back hurtd.

iii.  Dr. Shapiro

On August 4, 2011, at the referral of Dr. Hisamp Richmond Health Center’s Dr. Eileen
Shapiro conducted a psychiatric examinatiodasfnson to address Dr. Hinman’s concerns aboy
his “irritability” and to “[rJule out PTSD and depressiortsrdary to chronic pain.1d. at 492.

Dr. Shapiro noted that Johnson'’s iehcomplaint” was that he wdmving a “lot of stress” and
drinking more since his nephew was killdd. Dr. Shapiro notethat Johnson had a “long
history of a volate personality.”ld. According to Dr. Shapiropohnson told her that he became
“very angry and easily irritated when people [wareble to remember dotons he ha[d] given
them,” and that his irritality had increased since he began taking amitriptylilce She noted,
however, that since starting the amitriptyline J@nis muscle spasms had gone away and he w
sleeping through the night witholiéving to take Trazodonéd. Dr. Shapiro wrote that Johnson
had “no plans of self-harm or harm to otherkd’”

Dr. Shapiro’s AXIS | diagnosis was as follows: “1. Mood disorder, not otherwise
specified, rule out bipolar disder, rule out substance-inducewod disorder (amitriptyline
versus ETOH). 2. ETOH dependence in early sustained remissrat 493. On AXIS II, Dr.
Shapiro found that Johnson had antisociatdraDn AXIS V, she gave Johnson a global
assessment of functioning (“GAF”) of 60d. To help “stabilize mood and irritability that has

increased since on the amitriptyline,” and to couitée“induced irritability mania,” Dr. Shapiro
9
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prescribed Johnson a low dosage of Risperdil.

On September 6, 2011, Johnson had a follow-up appointment with Dr. Shapab535.
Johnson reported that he had been dwaial over the past month on Risperd&d. Dr. Shapiro
described Johnson as “calm and cooperativerenteld that his mood was “good” and his affect
congruent.ld. Johnson told Dr. Shapiro that he had “bable to walk away rather than engage
in argument.”ld. Dr. Shapiro continued Johnson’s Risperddl.

Johnson saw Dr. Shapiro again on October 27, Bf)lat 536. Dr. Shapiro’s notes reflect
that Johnson’s mood was “not goatid his affect was irritatedd. Johnson told Dr. Shapiro
that he was having relationship issa@sl was seeing his own therapidd. He told her that he
was drinking alcohol and thae was having “inconsisteat demanding behaviorsid. Dr.
Shapiro wrote that Johnson was having moochgs/and irritability as a result of the
unpredictability of his relationshipgd. Dr. Shapiro increased Johnseprescription of Risperdal.
Id.

Johnson saw Dr. Shapiro again on January 10, 2@l 2t 558-59. At this appointment,
Dr. Shapiro noted that Johnson was doing “ok{’that he exhibited frustration during the
appointment while discussings relationship issuedd. at 558. Dr. Shapiro renewed Johnson’s
Risperdal prescription anédcommended a follow up appointment with Dr. Hinm&h.at 559.

iv. Additional Treatment Records

On August 5, 2011, Johnson received orthopseligices from Dr. David F. Osborne at
the Richmond Health Centeld. at 491. In his notes of thesit Dr. Osborne stated that
Johnson’s “right knee loolarthritic,” he has no effusion, theisea mild varus deformity, and he
has “palpable medial osteophytes bilaterallid? Dr. Osborne also noted Johnson has a “full
range of motion.”ld. Dr. Osborne recommended that Johri$@epl] his legs strong” by cycling
or some other exercis&ee id.

On February 27, 2013, Johnson met with headdch Emma Hiatt regarding his ongoing
stressors, which included “relatiship and child-custody issuedd. at 593. During this visit, at
Ms. Hiatt's suggestion, Johnson agreed to attgndp stress management sessions, exploring

individual sessions as needdd. Ms. Hiatt provided Johnson with a referral to the stress
10
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management group and information on these sessidns.
c. Consultative Medical Staiments and Evaluations
i. Functional Capacity Evaluation

On November 1, 2010, at the referralohnson’s treating physician, Dr. Hinman,
Johnson was evaluated by Jeff R. Kaufman, QWary Martin, DPT, and Karen Rodrigues,
OT/L’ of the Contra Costa Regioridedical Center (collectively, “Gntra Costa therapists”) to
determine his residual funonal capacity (“RFC”).ld. at 430-38. The “Summary” section of the
report states that Johnson “dentoaited the ability to perforrall of the simulation tasks,” and
completed the testing “in approximately three houtk rest periods congiag of sitting between
each subtest.’Id. at 430 (emphasis in originallt further states tt the four activities and

postures that “appeared to significantly increase patient’s pain” were:

1. Lifting/Carrying loads weighing 20 Ibs. or heavier.

2. Static Standing beyond approximately six minutes.

3. Pushing/Pulling dynamic loads weighing 75 Ibs. or heavier.
4. Stair descent and ascent.

Id. It went on to state that “[ma$coloskeletal evaluative testslicated fair to excellent strength
and limited range of motion with painld. at 430. Johnson’s maximum physical capacity for
lifting was found to be “sedentary/light (15 pounds) with limited functional range” and for
carrying was 15 pounddd. According to the report, Johnsoriteport of pain was four through
6/10 initially with numbness and tingling andhfough 9/10 with increased areas of numbness
and tingling upon completion.td. When testing Johnson’s posititmierances, the Contra Costa
therapists found that Johnson was able to ¢r@amal stoop, but could onstoop half way because
it was “very painful to low back.1d. at 432. Johnson was unable to kneel and did not attempt
squat due to low back paind. With respect to his palpat, Johnson was tender around scarre
tissue and the entire low baakd left gluteal regiondd. The Contra Costa énapists also noted

that Johnson had “[v]ery limited tissue mobilaysite of wound in lumbar spineld. The Contra

’Although the evaluators listed tite beginning of the repcate Jeff R. Kaufman and Mary
Martin, the signatures at the eafithe report are those of Jeff R. Kaufman and Karen Rodrigue
AR at 430, 436. The reason for this discregyais not apparent from the record.

11
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Costa therapists found that Johnsas within normal limits for active range of motion except fo
bilateral hamstring tightness, only 15 degreatron for the right hip both internally and
externally, and that they were unable $sess left hip due to lower back pald.

During testing, Johnson had to take Vicodin tluancreased low back pain and was “very
irritable.” Id. at 432. During his functional activities Jobnswvas able to sit for 30 minutes and
stand for 6 minutes, but complained of pain aD7#fter sitting and 8-9/10 after standing, forcing
Johnson to discontinue the subtedts.at 435. While Johnson was able to push a 75-pound lo4
on a 4-wheel cart, Johnson was “straining whenmmlliand complained of 9/10 pain in the left
sacrum after the testd. Finally, Johnson was able to amdel 600 feet on level ground and four
flights of stairs, but did swith “significant difficulty.” 1d. Johnson also displayed slow stair
descent, antalgic gait on level ground, and $icamtly decreased stair ascent pace, complaining
of pain ranging from 7 to 9 out of 10 while performing these activifigs.

As instructed, Johnson called the evaluatorshe telephone after the examination to
report his post-test symptoms. AR 436. He repittti@t his pain was a 10/10 that evening, that
he had difficulty walking after #ntesting, that he had to takerco, Naproxen, and Percocet for
the pain, and that he had difflgusleeping that night and wé®ssing and turning” in bedld.

ii. Dr. Bayne’s Orthopedic Evaluation

On March 6, 2012, at the request of the $B$Aonjunction with tle current proceedings,
Dr. Omar C. Bayne at the Bayview Medi€inic conducted a consultative orthopedic
examination to evaluate the scagelohnson’s physical limitationkl. at 541-43. In his
evaluation, Dr. Bayne describechiison’s history of chronicdek pain stemming from shotgun
pellets lodged in his back, notingattthis “back pain is aggravated when he walks for more tha
block, with bending, twistingzrouching or crawling.”ld. at 541. Dr. Bayne ated that at the
time of the examination, Johnson had been “covagimely” treated for his chronic back pain
through physical therapy, pain medioais, anti-inflammatory medication&d. He noted that
Johnson’s back pain was aggravated when he walked for more than a block and that he use
cane when he walked more than two to three blottks Dr. Bayne alsstated that Johnson

complained of “chronic left knee pain” and beeld tthat he had arthritis his left knee.ld. Dr.
12
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Bayne stated that Johnson had “problems chglip and down stairs, squatting, crawling and
stopping, as well as kneeling on his left knekel” With respect to botdohnson’s back and knee
pain, Dr. Bayne noted that Johnson’s pain wigviated “when he takes pain medications and
anti-inflammatory medication aral/oids aggravating factorsld.

Dr. Bayne described Johnson as a healthy 45-year-old claimant who was well grooms
pleasant, and cooperativedhghout the examination and appedielde in no acute distress at thq
time of the examinationld. With respect to his physichhitations, Dr. Bayne found that
Johnson “was able to sit and get up from a sititingtanding position withoutifficulty,” as well
as walk on his heels and toes and squat 50 percent of nddnat.542. Dr. Bayne also noted
normal range of movement, muscle strengtid sensation in Johnson’s neck and upper
extremities.ld. For Johnson’s back and lower extrensitiBr. Bayne found “significant lumbar
muscle spasms bilaterally” as well as “palpalgetial pulses, a limited range of movement in thg
back and left knee, and a full range of movenmefdohnson’s] hips, right knee and both ankles.
Id. Dr. Bayne also found that Johnson had nommadcle strength and sensations in all lower
extremities, with the exception of “decreased sensation over the L5 dermatome in the lateral
aspect of the left calf and dorsum of the lefttf and a tenderness tolpation in medial and
patellofemoral compartments of his left kned. at 542-543.

Dr. Bayne diagnosed Johnson with “[c]hronicugent back pain and spasms, status pos
shotgun wound blast to the low bawskh residual L4-L5 left rdiculopathy,” “[I]eft knee pain
secondary to internal derangeniewithis left knee, and possib&thritis in Johnson’s left knee,”
and “history of depression . . . anxiety . . . [and] insomnid."at 543. 1d. In the “Functionality

and Recommendations” section of thaluation, Dr. Bayne found as follows:

He has no gross visual, hearing,speech impairment. He should
be able to converse, communicatmderstand, read and write in
English. He should be able to dziwr take publidransportation.

He should be able to stand and waikh appropriate breaks for four
hours during an 8-hour workday. Hshould be able to sit with
appropriate breaks for six hourduring an 8-hour workday.
Repetitive bending, twisting,crouching, crawling, stooping,
kneeling, climbing up and down stairs, inclines, ramps or ladders
should be limited to occasionally. He should be able to lift and
carry 20 pounds frequently and 40 pounds occasionally. There are
no restrictions in performing bilatd repetitive leg, ankle and foot

13
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control frequently. He should belalio perform bilateral repetitive
finger, hand and wrist manipulatis or bilateral repetitive hand
tasks frequently. There are nostréctions in gripping, grasping,
pushing and pulling or working withoth hands above the shoulder
level. He should be able to wonk any work environment except
on unprotected heights.

Id. In his evaluation, Dr. Bayr@oes not address what the télappropriate breaks” means for
Johnson.See id. Although the Administrative Record contains reports from multiple x-rays an
CT scans of Johnson’s back and knees, id.at 483-489, Dr. Bayne did notview them, stating
that “[tlhere were no x-raysr MRI studies on this claimant for [him] to review.”

iii.  Dr. Kalich’s Psychological Evaluation

On February 26, 2014, on the referralJafhnson’s prior counsel, Dr. Lisa Kalich
completed a psychological evaluation of Johnddnat 619-627. Her evaluation was based on
review of Johnson’s medical recardh clinical interview, and p@rmance of the Wechsler Adult
Intelligence Scale and a TedtMemory Malingering.ld. at 619.

In her description of Johnson’s social higtddr. Kalich wrote that Johnson “described a
difficult childhood that was marked by trauma and disruptidd.” Johnson reported to Dr.
Kalich that he began drinkingahol at the age of 18 and theg spent much of his early
adulthood drinking large quatiés of alcohol every dayld. Johnson told Dr. Kalich that after
getting shot in the back, his uskalcohol increased further, he began to mix alcohol with his
prescription pain medications tolpelleviate his pain symptomsd. at 621. During this period
of heavy alcohol use, Johnson “incurred six Bdhd reported blacking out on one occasidd.”
Johnson told Dr. Kalich that overelpast five to ten years, had attempted to cut back on his
alcohol consumption, though he had increasedluiohol consumption “for a short period of
time” during a prior relationship due his ex-girlfriend’s lifestyleand heavy use of hard liquor.
Id. Johnson reported that he was currently sonsg somewhere between one and three beers
approximately every other dayd. at 101, 621. Johnson told Dr. lica that he had briefly
experimented with marijuana in his youtldl. at 622. He denied theausr experimentation with
any other illegal drug, but acknowledgsslling cocaine in the late 1980l.

Dr. Kalich wrote that Johnson reported syamps of depression and that his medical

records also reflect a histooy chronic irritability, depession and difficulty sleepindd.
14
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Johnson told Dr. Kalich that his depression has ered as a result of his physical limitations and

chronic pain.ld. at 622, 629. For example, Johnson toldKalich that “Nothing’s going right. |
can’t do things that | used to . . . it febke something is draining my life force Id. at 622.
According to Dr. Kalich, the combination of his physical impairments apcedsion had also led
Johnson to neglect self-carelygiene, as he no longer cardmat his physical appearandel.
Johnson told Dr. Kalich that “several days per Wdekdoesn't feel like getting out of bed in the
morning and experiences sleep and appeétsieirbance as a result of his symptonas. Dr.

Kalich wrote that Johnson’s depression cameltea in 2013 when he attempted to commit
suicide by swallowing a bottle of sleeping pillddre his girlfriend athe time discovered this
attempt and forced him to vomit the pills old. Johnson told Dr. Kalich #t he had not thought
of harming himself since he attempted suicid20&3, but that he has “contied to wish that he
was dead,” often having thoughts such as “| sthwtieven be here” orl’'m here for nothing.”Id.

Johnson described his current day-to-dayctioning as “significantly impacted by his
experience of chronic pain.ld. at 620. Johnson reported thatwes residing with his girlfriend
and their three childrend. He reported having difficulty s&ping, and that when he is awake
spends most of the day watchintetésion or playing videogamedd. Johnson told Dr. Kalich
that “his energy level is that of an elderly mamtlahat while he attempts to help out with chore
around the house such as washing the dishesngeijth his children, ocleaning the bathroom,
his ability to perform these tasksgenerally limited by his chronic pairid.

With respect to her behavioral observatidis,Kalich described Johnson as maintaining
“good” eye contact, exhibiting “evenly paceddagasily understood” speech, engaging in “linear
thinking. Id. at 623. Dr. Kalich also noted thathhson was “soft-spoken and cooperative” but
that “his mood appeared depresset his affect was relatively flat.id. Johnson told Dr. Kalich
that he was sad much of the time, though he den®drent plan or intend harm himself or end
his life. Id.

Dr. Kalich conducted a Wechsladult Intelligence $ale-1V (WAIS-1V) test to determine
Johnson’s cognitive ability in four global areadwictioning: verbal comprehension, perceptual

reasoning, working memory, and processing spédat 623—-24. Whereas a score of 100 is th
15
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mean with a standard deviation of 15, Johnsosived a verbal comprehension score of 80 or
“low average,” a perceptual reasoning scoréxbr “borderline” functioning, a working memory
score of 69 or “extremely low” functioning, ancdopessing speed score of 79 or “borderliniel”
Johnson received a Full Scale score of 71, whichfopghas “borderline,"and fell within the 3rd
percentile of individua in his age rangdd. at 624.

Dr. Kalich also performed a Test of Memadwalingering (“TOMM?”), a test designed to
distinguish between individuals with a “bona fide memory impairment” and “those who are
feigning or exaggerating their symptomsld. She explained in her report that a score of less
than 25 on any trial of the TOMMNndicates the possibility of niagering,” as does scoring less
than 45 on Trial two or the Retention Triald. Conversely, “performance on Trial Two is
typically very high for non-malingerersid. Johnson scored a 48 on Trial One of the TOMM
and 50 on Trial Twold. Based on these scores, Dr. Kalcdmcluded that Johnson was “putting
forth optimal effort” and was not “fghing or exaggerating” his symptomigl. She also noted
that even if there were a findj of malingering as to memo(which she did not find as to
Johnson), malingering with respect to memorysdo@ necessarily mean a claimant malingers
with respect to reportingsychological distresdd.

On the basis of clinical interviews, behaalbobservations, and pdyalogical testing, Dr.
Kalich concluded that Johnson’s reports of “pessimisgk of energy, loss afterest in activities
he previously enjoyed, and sleep and appetgihance,” Johnson'’s pasticidal ideation and
attempted suicide, and his “exhibition of a deprésdéect,” all supported a finding of depressive
disorder.Id. at 625. Dr. Kalich found that “Johnson’s @nt experience of chronic pain likely
impacts his experience of majorpidession,” in a manner such that “an increasexacerbation in
his physical ailments often leads to aorease in his depressive symptomkl” Dr. Kalich also
noted that Johnson’s history of alcohol depewge'may have exacerbated Mr. Johnson’s mood
symptoms,” making it “difficult to distinguish Wi certainty any mood symptoms that may have
occurred during the period of time whiin. Johnson was using alcohol heavilyd. She went
on to note, however, that Johnson’s use of alchadldecreased and thae'4pite this decreased

use, his depressive symptoms have persistedestigg that it is unlikely that his symptoms are
16
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the sole product of his useld.

In addition, Dr. Kalich concluded that Jobns'meets criteria for Balerline Intellectual
Functioning,” and that some antisaldraits were present, thougbhnson did not appear to meet
the full criteria for Antisocial Personality Disorddd. With respect to Borderline Intellectual
Functioning, Dr. Kalich found thalohnson’s full scale 1Q fallsithhin the borderline range, and
reports of special education placement, limitealdaenic achievement, and an inability to obtain
the GED all support this conclusiofd. With respect to Antisocial Personality Disorder, Dr.
Kalich noted that while Johnsonsigibed a history of aggressi, anger issues, and criminal
activity, his current antisociadaits “are less pervasivelt. Dr. Kalich emphasized, however,
that “it is evident thafJohnson] is vulnerable to engaginghreatening behavior when he
becomes irritated or angryId.

In analyzing the impact of these mentapairments on Johnson'’s ability to perform work
related tasks, Dr. Kalich once again emphasiaedsynergistic” relatioship between Johnson’s
chronic physical pain and depsesn, making it “difficult to idetify the deficits in [Johnson’s]
daily functioning that are due soldky his psychological symptomsld. at 626. In assessing
Johnson’s work-related abilitieBy. Kalich noted moderate or marked impairments in three
categories.Id. First, Dr. Kalich found that Johnsorperiences “moderate” limitations to his
“activities of daily living” due to his depression, timat he “may lack the motivation and energy t
engage in chores and other activities,” hasiptsly exhibited poor hygiene and self-care, and
often has difficulty getting out of bedd. Second, Dr. Kalich found that Johnson has “moderatg
deficits to “social functioningas exhibited by his history afygression and violence towards
others, increased irritability due chronic pain, and his threabwards romantic partnerd.

Third, Dr. Kalich described Johnson’s “impairment widigard to attention and concentration,” a
“moderate,” as indicated by his WAIS-IV resultgl. Dr. Kalich also found that Johnson’s
“Iirritability and depressed mood suggj that his ability to persist a task would be “moderately
to markedly impaired.”ld. Finally, Dr. Kalich noted thatohnson has experienced depression
linked with limitations in functioning thdtwvould be consistenwith an episode of

decompensation,” highlighting that Johnson “expexehan episode of severe decompensation
17
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the recent past, when he atfged suicide by overdosingld. Dr. Kalich further opined that
Johnson’s emotional state is “vutable,” that his depression snatensify over time due to his
ongoing pain, and that “problemapersonality traits” may comglate his emotional symptoms.
Id.
iv. Dr. Hinman’s Letter

On April 30, 2014, after the March 6, 2014 heatwedore the ALJ (discussed below), Dr.
Hinman wrote a medical opiniontter reviewing the medical evations by Dr. Bayne and Dr.
Kalich as well as providing her own medicalmipn regarding Johnson’s physical and mental
impairments on the basis of her own aexgeces as Johnson’s treating physiciéh.at 628-29.
As an initial matter, Dr. Hinman stated thatile an MRI “could be helpful for [Johnson’s]
disability case,” theise of this technology is “contralicated for individuals with shotgun

wounds” such as Johnson because the shotgun pellets “may be ferromadhetic628. From

the CT Scans and X-rays, Dr. Hinman states tan see buckshot pellets embedded in the spine

and surrounding soft tissue at L3, L4, and L&g"well as “degenerative disc disease at these
locations.” Id. Additionally, Dr. Hinman noted that wk “[w]e cannot definitively say nerve
roots are compromised without MRI studies or gaigntervention,” Johran’s “clinical findings
are consistent with nerve irritation or a lesioos&lary to either a foreign body or [degenerative
disc disease].ld. On this basis, Dr. Hinman agre@dh Dr. Bayne’s assessment of L4-L5
radiculopathy, explaining that “DBayne’s examination of Mr. Johms's lower back is consistent
with [Dr. Hinman’s] observations during the pastygears as this patient’s primary care doctor.”
Id.

Dr. Hinman disagreed, however, with.[Bayne’s assessment regarding Johnson’s
functionality because it “appears quite conseved and differed from the functional capacity
evaluation performed by the Contra Costa therapists, who “observed a positive SLR, decreag
sensation of the [left lower extremity], redudeahge of motion], and decreased muscle strength
of the [left lower extremity].ld. Instead, Dr. Hinman agreed with the findings of the Contra
Costa therapists, which she found to differ frihimse of Dr. Bayne, because their opinions were

“based on actual observations of [Johnson’s] fienality in a simulated work environment” and
18
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were “more consistent with [her] clinical obsations of Mr. Johnson during the last 3+ years.”
Id. Based on these clinical observations Bedmedical expertise generally, Dr. Hinman

described Johnson’s physdlidianitations as follows:

It is reasonable to conclude thiddhnson] can lift and carry up to 15
pounds. He can likely sit for 4 ® hours in an 8-hour day with
breaks every 30-45 minutes if necessary due to muscle spasms or
cramping. He can only engage prolonged standing and walking

for brief 15 minute periods, for a total of 1-2 hours in an 8-hour day.
He should limit repetitive benalgy, twisting, crouching, crawling,
stooping, kneeling, clilmng up and down stairs, inclines, ramps or
ladders to rare ocsens, if possible.”

Id. at 629.

Dr. Hinman also stated that while she hadarily treated Johnson the clinic for his
“chronic pain condition,” she was also concernéith \Wwis mental health prompting her referral
for a psychiatric evaluation and treatment, as discussed altbvB®r. Hinman agreed with Dr.
Kalich’s conclusions in her gshological evaluation, finding ¢hevaluation to be “quite
thoughtful in its level of detail.1d. She acknowledged that thenaidistration and interpretation
of cognitive testing was outside of her training #metefore, she “defer[red] to the psychologist.’
Id. She noted, however, thatestound “little reason to doubt DKalich’s judgment concerning
[Johnson’s] work related abilities from a phptogical standpoint,” fiding her diagnoses of
moderate difficulty maintaining stability in sociateractions, and moderate to marked difficulty
with persistence to be reasonabldigit of Johnson’s chronic paind. Dr. Hinman noted that
Dr. Kalich’s diagnoses regardidghnson’s depressive disordergeonsistent with her own
observations as well as prior diagas®f mood disorder in Johnsoial.

v. State Agency Doctors’ Opinions

The Administrative Record contains opiniafsa number of State Agency doctors based
on their review of Johnsas’'medical records.

In an assessment dated March 6, 2@k2,Jone found that Johnson was limited to
occasional (up to 1/3 of the workday) liftingddor carrying up to 20 pounds and frequent (up to
2/3 of the workday) lifting and/or carrying ap to 10 pounds, with unlimited ability to operate

hand or foot controlsld. at 141. Dr. Jone also found thahdeon had the capacity to sit, stand,
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and/or walk “with normal breaks” for teout 6 hours in an 8-hour workdayld. With respect to
Johnson'’s postural limitations, Dr. Jone founal thohnson could frequently climb ramps and
stairs, stoop, and maintain balance, but could onobasionally climb ladders, ropes, or scaffolds
kneel, crouch, or crawlld. at 142. Dr. Jone found Johnson had no manipulative, visual,
communicative, or environmental limitationksl.

In an assessment dated March 2, 2012KiEavatz addressed Johnson’s mental residual
functional capacity.ld. at 143-144. Dr. Kravatiound that Johnson had some limitations to his
understanding and memory, sustained concentratidmpersistence, andcsal interactions, but
that he did not have adaptation limitationd. Dr. Kravatz found that Johnson was moderately
limited in his ability to understand and remembetailed instructiongut not limited in his
ability to remember locationsd work-like procedures or to understand and remember very sh
and simple instructions necessary to “carry ouipée and some detailed work related tasks over
40 [hour] workweek.”ld. at 143. With respect to conceation and persistence, Dr. Kravatz
found that Johnson was moderately limited in hiitglio carry out detded instructions and
work in coordination with or in proximity to otrewithout being distraet, but that he was not
significantly limited in his ability to carry outraple instructions, perform activities within a

schedule and maintain regular attendance, sustagrdinary routine without supervision, make

simple work-related decisions, or complete anmarworkday and workweek without interruptions

from psychological symptomdd. With respect to limitations isocial interactions, Dr. Kravatz
found Johnson was moderately limited in his abtlitynteract appropately with the general
public, but had no significant limitations with respexhis abilities to ask simple questions or
request assistance, acceystructions and respond appropriately to criticism from supervisors,
along with coworkers or peers watht distracting them, anaintain socially appropriate behavior
and adhere to basic standardsieatness and cleanliness. Rwavatz concluded that Johnson ha
“some irritability” that would limit him to oyt occasional contacts with coworkers and the
general public, but that Johnsondwld relate to supervisorsid. at 144.

Dr. Rudnick similarly found that Johnson had some limitations with respect to his

understanding and memory, sustained concentratidrpersistence, andcsal interactions, but
20
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that he did nohave adagtion limitations. Id. at159—60. Wih respectd understanichg and
memory, Dr.Rudnick ageed with Dr.Kravatz’'s @asessmentioJohnson’dimitationsand
concluded thatiohnson “$ able to uderstand, rsnember, folbw and perérm unconplicated thre
step instructians and tasks. Id. at 159 In the ara of concentation and prsistenceDr. Rudnick
ageed with D. Kravatz &cept that helso foundlohnson tdoe moderatky limited in his ability
to complete anormal wokday and wdkweek witiout interryptions frompsychologi@lly based
symptoms ando performat a consistet pace wihout an unresonable nmber and legth of rest
periods. Id. at159—-60. Dr. Rudnickfound thatvhile Johnsa would hare some cocentration
and persistene difficulties, he “can stl persist, atend and raintain accetable pacdor a normal
work schedulé Id. at 1®. With resgct to socihinteractionlimitations,Dr. Rudnidk found
Jdhnson hasa@me “irritability that wauld be assaated with sme sociadifficulties,” but that he
“remains ableéo accept spervision al to succedsllly engag in superfical work tak related
interpersonalnteractions. Id.
3. Function Reports

On Deember 132011, Johnen complete a Functim Report in spport of hg current
disability claim. Id. at 3®-72. Johnen describd his daily ativities as gtting up totake his pilt
ard trying to telp clean tle house, bustated thahe “can’t dothat [for] too long without [his]
back [hurting].” 1d. at 365 Jonson sted that thepain he expriences ahight makest difficult to
fall asleep an@vakes himup during be night asvell. Id. at 336. With respect to day chores ad
taks, Johnsostatel thathe cannot ppare mealdecause heannot stayn his feetdng enough
to do so, andhat while heattempt tchelp clean tle house, heannot stayn his feefor more tha
20 minutes aktime. Id. a 367. Johson states tht he goeswside daily can walkdrive in a
ca, and ridem a car. Id. at 368-69. dhnson alsandicated tlat his injuries affect hisability to
lift, squat, bedh stand, wk, sit, kneeland compdte tasks, ath that he cawalk nomore than
three blockdefore he neds to rest.ld. at 370. dhnson stad that he ca pay atteribn “all day
but that he dog not finishwhat he stas. 1d. Hestated that b can follav written arl spoken
instructions ad get alongwith authorty figures ‘ok.” Id. at 370-71. Johson statedhat his

alility to hande stress wa“not good”and that helidn’t knowv how wellhe handleslianges in
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routine. Id. at 371.
On December 19, 2011, Johnson'’s girlfriend, Zanette Powell, submitted a Third Party
Function Report describing her impressions dindon’s daily routine and physical and mental

limitations. Id. at 336—41. Ms. Powell describesh#ison’s daily routine as follows:

[Johnson] wakes up takes medicatigoes to bathroom, depending
on severity of pain | &sst with his shower ahhelping him dress.
Sometimes he will fix a small me#lhe doesn’'t have to stand long.

He often has to alternate betwdgimg down and $ting up due to
pain. Sometimes he will try to take a small walk but that [flares] his
pain and leg numbness. | cook his evening meals and assist with
evening meds and helping him undress for bed.

Id. at 336. She also stated that Johnson cannotevodars, ride in cafer long distances, or
walk or stand for long, and that his pain wakes up during the night and he “constantly tosses
and moans in his sleep due to paiid’ at 337. She stated thggnerally Johnson could only
prepare meals if they took less than two te¢hminutes to prepare, that he occasionally folds
close or washes dishes while seated but canpmfprm chores two to three times a week for a
half hour to an hour at a timéd. at 338. With respect to hobbiasd interests, Ms. Powell stated
that Johnson watched television, played video gamaed that he used to go bowling weekly but
that he had to stop “due to back issudsl.”at 339. With respect t@ctivities Johnson does with
others, Ms. Powell wrote “watdports, talk, sit outside.fd. at 339. In response to the question
asking the respondent to “list th&aces [the claimant] goes omegular basis, Ms. Powell wrote
“he’s mostly at home.ld. Ms. Powell stated that Johnserondition affected his lifting,
squatting, bending, standing, walking,istt kneeling and completing taskigl. at 340. She
wrote that his lifting was limited to 20 pounds, thatcheldn’t squat or knegthat he can’'t stand
or walk long, that he has to change positions waitteng and that he has to stop tasks when pair
flares or he gets numbd. She stated that Johnson could waltlout a block or “maybe 2” before
needing to rest and that heeaued to rest for 10-15 minutes before he could resume walking.
With respect to Johnson’s mental functioniktg. Powell described Johnson as being ab
to follow written and spoken instructions “very well,” get along with authority figures well, and
that he could pay attent “as long as neededl|t. at 340-341. However, she also noted that

Johnson does not handle stress well and “gets aviggp he’s in pain and yells at peopléd. at
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340.

C. Administrative Hearing®

At the March 6, 2014 hearing, Johnson waseasgnted by attorney Brian Hogan. On
March 5, 2014, the day before the hearing, Mygéh filed a brief on Johnson’s behalf in which
he requested that Johnson’s disability onstt da amended to September 30, 2011 rather than
January 1, 2003ld. at 422. Mr. Hogan acknowledged that because gfribe finding of
nondisability in February 2009 Johnson was required udtlavez v. Bowe44 F.2d 691 (9th
Cir. 1985) to show changed circumstances to establish disability, but argued that with the
amended onset date the medrealord supported such a findintgl. at 423.

At the hearing, the ALJ heard testimony frdohnson about recent developments relatin
to his impairments as well as his three attertgpteturn to work following the ALJ’s previous
finding of nondisability, summarized abowethe personal background sectidee ldat 86-110.
Johnson then offered testimony about his curremipsyms and his level of functioning since the
prior decision in 20091d. at 89-96. Johnson began by statimgt things had gotten worse for
him physically and that “[he] cantto anything [he] likes,” noting thdite generally is in a lot of
pain but is concerned abdaking too much medicindd. at 89-90. Johnson testified that the
pain from the gunshot wounds in his back andisnknee has gotten worse over the years and w
more constant than it used to dd. at 90-91. Johnson testifiedatthe could stand for a
maximum of 15 minutes at a time before his bsiekted getting tighdt the location of the
gunshot wound and electrical “little shgs]” started going down his legdd. at 91. He testified
that while he has good days and bad days, depgmdi when he wakes up, he is generally in pa
within 15-20 minutes aftdris medication wears offid. In these instances, Johnson said, he

generally lays or sits down aseded to alleviate the paiid. at 92. Johnson testified that he can

8 In connection with Johnson’s prior disabiligtermination by the AL wherein the ALJ found
Johnson to not be disabled on February 5, 2889at 121-130, the ALJ held an administrative
hearing on November 18, 2008. AR at 39-64. BectnesALJ found with respect to the current
request for disability benefits that any presumpiof ongoing disability arisg out of that denial
has been rebutted — and becauséaeparties dispute that thissgsumption was properly rebuttec
— the Court does not describe here thenesy that was offered at the November 18, 2008
administrative hearing.
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lift no more than 15 pounds, stating thétitiy and carrying are both difficult for himd.

Johnson testified that he could sit for only10riifiutes at a time before his back started
“pulsating,” requiring him to position himsedifferently to minimize this effectld. at 93-94.
Johnson also testified that bending over and saugatiere painful and that he could not bend hisg
knees or squat down all the way due to arthritisisnright knee and theullet lodged in his left
knee. Id. at 94-96.

Regarding his mental impairments, Johnsotifted that he took medication so that he
wouldn’t “have ... mood swings and be upssbdut everything” and &t when he was taking
risperidone, it would help “mellow him out a little bit” and he wouldn’t “get upset as féktat
96-97, 99. Johnson testified thatliegan seeing a pdyiatrist at the reommendation of Dr.
Hinman because he was in a “lot of paintha time, having discovered that his 9-year old
daughter had been raped by her mom’s live-in heyfl, and that this incident made him “flip
out.” Id. at 97-98. Johnson also testifithat at times he would beconnatable or get upset as a
result of his chronic pain, toghpoint where “[he] just want[edd be left alone,” and questioned
the reason he was still alivéd. at 98. Johnson described hinfised generally depressed, which
takes the form of not “feel[indike doing anything no more,” arffust try[ing] to do whatever
[he] can ... to get this pain away from [him]d. at 102.

Johnson also testified about his history of substance abiis#.99-101. Johnson
testified that he began binge drinking of alcolwbken he was 18, when he would drink a big bott
of E&J dally. 1d. at 100. After gettinghot, Johnson began to cut back on his alcohol
consumption, but he began drinking heavily oagain during one of &irelationships with a
woman who “liked to drink a lotld. at 101. Johnson testified tradtthe time of the hearing, he
was drinking less, estimating that he “might haveeer or two every other day” but that he
otherwise refrains from drinkingd. In response to the ALJ’s question regarding substance us
Johnson testified that he “tried smoking mariglawhen he was younger but that it “didn’t work
out for” him. Id. He testified further that Head not used “anything elseld.

Johnson next described to the ALJ a typicdl idehis life. According to Johnson, he goeg

to bed by around 9:30 p.m., waking up during the nigtit back and leg spasms at around 1:30
24
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a.m. Id. at 102. Upon waking up, Johnson tries to veatbund to get rid of the spasms and pain
and is up for between one and two and a half hatinshich point he “felés] a little better” and
will “lay back down,” but generally is unable tall asleep and tosses and turns throughout the
night. Id. at 103. During the day, Johnson feels “dedinand has “no strength to do anything.”
Id. Johnson testified that he wakes up around 8300 “on a good night” and at 4:30 or 5:00
“on a bad night.”ld. He stated that he spends adbthe day watching TV, and that he
sometimes goes outside and sits then copaek inside and watches more Td. at 103-104.
Johnson testified that he spends most ofitnelaying down, though he sits up and talks for “a
little while” when guests likéiis mom or sister stop byd. at 104.

With respect to his ability to work, Johnsbelieves he would be unable to perform the
tasks required of a mechanic or forklift operatolight of his physical condition because of the
need to be able to bend oveft, tibjects, and climb up laddertd. at 104-05. Even for a more
sedentary job involving the completion of paperkat a desk, Johnson stated that he likely
would be unable to “sit at a sl¢’ and do paperwork all day duette frequent tightening of his
back, muscle spasms, and the inability to lay down on thelgblat 105. As an example,
Johnson described the “sharp pains” in his baakhk was experiencing elto sitting for about
20 to 25 minutes at the hearinigl. at 106. Johnson also testified that after the Functional
Capacity Evaluation in 2010, which took threeitsoand involved lifting and going up and down
stairs, he was in a “lot of pain” and didn’t waatget up the next day because he was “still in
pain.” Id.

At the conclusion of Johnson’s testimonye thLJ questioned the vocational expert
(“VE"), Mary Ciddio, regarding the availability of jobs for vaus hypothetical claimants with
limitations similar to Johnson’dd. at 111-118. First, the ALJ ask#tk vocational expert about
the availability of “lighter sed#ary jobs” for “someone of Claiant’'s age, education, and work
experience in a similar capacity for ... non-pyldimple, repetitive tasks; light exertional level
no ladder, ropes, scaffolds; other postularsoacasion[al] and that’s crouch, crawl, stoop, kneel
balance, ramps and stairs,” with the additidmaitation that the hypothetical individual would

need to “sit, stand, change . . . posievery ... 45 minutes for 10 minutesldl. at 111. The VE
25
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responded thasuch a hypthetical indvidual wodd be abled work as d final asserbler” an
“inspector andhand packger” and asa “photocogy machineoperata” and that all ofthese
paositions exised in significant numbes at the natinal level ad statewide Id. at 11+12. The
VE testified ttat the tolerace for abseces for thee positiongs one to tw days a moth. Id. at
112.

Johnso’s attorneyasked the/E to addresa modifiedhypothetial RFC withthe
following limitations: “nopublic contcts and fullrepetitive &sks again, ed we havea standing
arnd/or walking capacity ® no more tlan 15 minugs at a time.We wouldneed a sit/sind option
every 30 mindes with a © minute eiber walk arand or gettng up froma sitting postion. . . .
[T]he hypothécal claimant can only éss than ocasionally sbop; does ot have the hility to
kneel; can ony occasiondl climb stars, ramps, iad laddersn the otheipostural actiities.” Id
The VE testifec that therevould no pbs that waold permit al0-minute loeak for evey 30-
minutes of siting. Id. at 115. The VEtestified ttat if that limitation weremodified D sit/stand at
will, the hypoketical indvidual couldstill work as a “final asembler.” Id. at 117.

Johnsa’'s counsethen adde@ non-exertnal impaiment to hishypothetical asking the
VE about theavailability of jobs if thehypotheti@ individual had the sae exertion&limitations
along with “moderate tanarked impament” in he ability topersist in tke work envronment. Id.
at118. The \E testified hat for an imlividual who was off tak up to 196 of the tine, the same
jobs would beavailable, it that 15%would be “te cutoff pant.” Id.

At the conclusionof the admnistrative haring, Johnen’s counskasked thé\LJ to leae
the record ope so that heould obtan a medicabource statament fromDr. Hinmanaddressing
Jahnson’s limitations andhe hypothécal posed g the ALJ. Id. The ALJ agreed talo so and o

April 20, 2014 Dr. Hinman providedthe opinionletter discused above.

D. Legal Standard
1. Presumpion of Ongoing Abilit y to Work
A prior administraitve finding of non-disdility gives rise to a prasmption ofcontinuing
non-disability that can ont be overcae if the clamant prove “changectircumstanes”

indicating a nore severe andition. Chavez v. Bawen, 844 F.21 691, 693 ¢th Cir.198) (citing
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Taylor v. Hedler, 765 F.21 872, 875 9th Cir. 19%)). Similaly, “a previous ALJ’s indings
concerning reglual functonal capacit, educationand workexperience ee entitled ® some res
judicata congleration andsuch findirgs cannot beeconsidezd by a subaquent judg absent ne
information rot presentedo the first pdge.” Stulbs-Danielsem v. Astrue539 F.3d 169, 1173
(9th Cir. 2008 (applyingChavez 844F.2d at 69

2. 5-Step Squential Evaluation
a. Five-Step Analyss

Disabiity insurane benefits & availablaunder the 8cial Securiy Act whenan eligible
clamant is uble “to engge in any gbstantial ginful activity by reasorof any medcally
determinablephysical ormental impaiment . . . vinich has laed or can b expectedd last for a
continuous peod of not kss than 12nonths.” 42U.S.C. 8§ 23(d)(1)(A); see alsat2U.S.C.
§423(a)(1). A claimant isonly founddisabled ifhis physicalor mental mpairmentsare of such
severity that fe is not onlyunable to d his previas work butalso “canng, considemg his age,
education, andvork experence, engge in any ater kind of sibstantial ginful work which exiss
in the nationakconomy.” 42 U.S.C8 423(d)(2)A). The clamant bearshe burderof proof in
establishing adisability. Gomez v. Chter, 74 F.21 967, 970 gth Cir.), cert. denied 519 U.S. 881
(1996).

The @mmissionethas establised a sequwial five-part evaluatio process taletermine
whether a clanant is disaled underlie Social Seurity Act. 20 C.F.R. 804.1520(a At Step
One, the Comissioner casiders wheher the clamant is engged in “sistantial ganful
adivity.” 20 C.F.R. 8§ 4041520(a)(4))). If the ckimant is egaged in shstantial ganful activity,
the Commissoner finds tlat the clainant is not dsabled, andhe evaluatin stops. Ithe claimaih
is not engagedh substantl gainful activity, the Commissiomr proceedso Step Twao consider
whether the @dmant has & severe ndically deteminable plysical or matal impaiment,” or
combination d such impaments, whth meets tb duration equirementm 20 C.F.R§ 404.1509.
Animpairmen is severefiit “significantly limits [the claimatis] physicd or mentakbility to do
basic work actvities.” 20C.F.R. § 4@.1520(c). If the claimant does nohave a seve

impairment, dsability berfits are dered at this &ep. If oneor more im@irments aresevere, the
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Commissioner will next péorm Step Three of the analysishgparing the medical severity of the
claimant’s impairments to a compiled listingiofpairments that the Commissioner has found to
be disabling. 20 C.F.R. 8§ 404.1520(a)(4)(iifjone or a combination of the claimant’s
impairments meet or equal a listed impairmerg,dlaimant is found to béisabled. Otherwise,
the Commissioner proceeds to Step Four amdiders the claimant’s RFC in light of the
claimant’s impairments and whether the clain@an perform past relevant work. 20 C.F.R. §
404.1520(a)(4)(iv); 20 C.F.R. § 404.1560(b) (definmagt relevant work as “work . . . done
within the past 15 years, thatis substantial gainful activitynd that lasted long enough for you
to learn to do it”). If the claimant can still perform past relevant wogkckaimant is found not to
be disabled. If the claimantmaot perform past relevant wotke Commissioner proceeds to the
fifth and final step of the analysis. 20 C.F§04.1520(a)(4)(v). At Step Five, the burden shift
to the Commissioner to show that the claimanligint of his or her impaments, age, education,
and work experience, can perform other jobs in the national econtwhpson v. Chated 08

F.3d 178, 180 (9th Cir. 1997). A claimant who is ablperform other jobs that are available in
significant numbers in the national economyas considered disabled, and will not receive

disability benefits. 20 C.F.R. § 404.1520(f)orwersely, where there are no jobs available in

\"ZJ

significant numbers in the national economy that the claimant can perform, the claimant is found

to be disabledld.
b. Mental Impairment Analysis

Where there is evidence of a mental impairthtkat allegedly prevents a claimant from
working, the Social Security Administration has supplemented the five-step sequential evalus
process with additional regulatiotsassist the ALJ in determining the severity of the mental
impairment, establishing a “spectathnique at each level in tadministrative review process.”
20 C.F.R. 88 404.1520a(a), 416.920a(a). FirstGbmmissioner evaluates the claimant’s
“symptoms, signs, and laboratory findings” taetenine whether the claimant has “a medically
determinable mental impairment.” 20 C.F.RI@®!.1520a(b)(1). For each of the eleven categorig
contained in the adult mental dider listings, these are describedParagraph A. 20 C.F.R. pt.

404, Subpt. P, App. 1, § 12.00.
28
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If the daimant has “medicaly determindle mental mpairment; the Comnsgsioner gog
onto rate thedegree of tk claimant’sfunctional imitation inthe four “bioad functioal areas”
identified in “paragraph B and “pargraph C” ofthe adult matal disordes listings. See20
C.F.R. 88 4041520a(c)(3)416.920a)(3); SocialSecurity Riling 96-8p,1996 WL 34184, at #.
Those four functional area are “[a]ctwvities of daly living; sacial functioning; concefration,
persistence, opace; and gsodes of dcompensabon.” 20 CF.R. 88 4041520a(c)(3),
416.920a(c)(3. Limitations are ratedn a “five mint scale:None, mild,moderate, rarked, and
extreme.” 20C.F.R. 88 4@.1520a(c\M), 416.92@(c)(4). Bagd on theséimitations,the
Commissionedeterminesvhether theclaimant las a severenental impaiment al whether it
meets or equala listed inpairment. $e 20 C.F.R88 404.120a(d)(1)-(3, 416.920(dl (1)-(2).
This evaluatio process i$0 be usedtahe secon@nd third s¢ps of the squential ealuation
discussed abee. Social curity Ruling 96-8p, 196 WL 374184, at *4 (‘The adjudiator must
remember thathe limitations identifiel in the ‘paagraph B’ ad ‘paragrgh C’ criteriaare not an
RFC assessmmt but are ged to ratetie severity ® mental inpairment(s)at steps 2 ad 3 of the
sqquential evéuation proess.”).

If the Commissiomr determing that the @dimant hasa severe metal impaiment(s) that
nether meetsor is equiaent in sevety to any Isting, the @mmissione must assss the
clamant’s resilual functianal capacit. 20 C.F.R88 404.15Pa(d)(3), 45.920(d)(3).This is a
“mental RFCassessmentljat is] usedt steps 4mrd 5 of thesequential @aluation pocess [and]
reguires a moe detailed asessmentyitemizingvarious funtions contaned in the boad
caegories foud in paragaphs B andC of the adlt mental dsorders listhgs in 12.0(f the
Listing of Impairments . . .” SocialSecurity Rulng 96-8p, D96 WL 374184, at *4.

3. ALJ Analysis and Rndings of Fact

As a peliminarymatter, the A J found tlat the presmption of na-disability under
Chavezthat apse as a redt of the pror denial ofdisability, an February9, 2009, hadeen
rebutted becase Johnsohad “additiacnal ‘severe’impairmens and a reaced residulafunctional
cgpacity, sincehe prior eécision. ARat 22. Thegfore, the A.J proceedd to the 5-&p analysis.

At Step 1 of the squential anbysis, the A J held that [t]here is o evidenceof substantik
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gainful activity since September 30, 2011, theeaded application date.” AR at 25.
At Step 2, the ALJ held that Johnson hael fibllowing severe impairments within the

meaning of the Social Security regulations:

Lumbar degenerative disc diseassiduals of gunshot wound; right
knee osteoarthritis; depressive disorder; borderline intellectual
functioning; antisocial traits;[and] alcohol abuse in partial
remission.

AR at 25 (referencing 20 C.F.R. § 416.920(c)).e RiLJ also found “that abhol abuse in partial
remission continues to more than minimally affdchnson’s] ability to do work-related tasks.”
AR at 25.

At Step 3, the ALJ concluded that Johnson &oet have an impairment or combination

of impairments that meets or medically equals the severity of one of the listed impairments in]

C.F.R. Part 404, Subpart P, Appendix 1d (citing 20 C.F.R. 88 416.920(d), 416.925, 416.926)|.

As part of his analysis, the ALJ evaluated Jomsimpairments “within the context of Listings
1.02,1.04, 12.04, 12.05, 12.08, and 12.09.” AR at 25.

With respect to Listing 1.02 fanajor dysfunction of a joirdr joints, the ALJ found that
the criteria of this listing were not met because“évidence fails to establish an inability to
ambulate effectively” as reqeid for knee impairmentdd. The ALJ further found that the
criteria of Listing 1.04A, for “disorders of ttepine” with “evidence oherve root compression”
were not met “because . . . there is ho docuatem of nerve root compression characterized by
neuro-anatomic distribution of e limitation of motion of the spine, motor loss accompanied b
sensory or reflex loss, and positive straight-leg raising tédt.”

For the remaining Listings (12.04, 12.02.08 and 12.09), which relate to mental
impairments, the ALJ found that the seveanfyJohnson’s impairments, singly and in
combination, did not meet or exceed the statutory critédia.The ALJ noted that “Paragraph B”
criteria for Listings 12.04, 12.08, and 12.09, as waslthe “Paragraph C&riteria for Listing

12.05? require that a claimant’s “mental impairmentast result in at least two of the following:

® At the time of the ALJ’s decision, Lisij 12.05 included paragraphs B through D, with

paragraph D of 12.05 being the same as Paragraph B for all other mental impairment listingg.
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marked restriction of activities of daily livin marked difficulties in maintaining social
functioning; marked difficulties imaintaining concentration, pé&tence, or pace; or repeated
episodes of decompensationcle®f extended duration.ld. The ALJ found that Johnson “has a
moderate restriction @lctivities of daily living and socidunctioning” and “moderate” difficulties
with concentration, persistence, or patek.at 25-26. He found no episodes of decompensatior
an extended duration documented in the rectitdat 26. The ALJ noted that while Dr. Kalich
mentioned a prior suicide attempt as oneajrof decompensatioma opined that Johnson’s
depression “would be consistenitlivan episode of decompensatioshe did not “clearly set forth
any episodes of decompensation of extended duratidn.Because he found that Johnson’s
impairments did not cause at least two markedtditions or one markeddnitation and “repeated”
episodes of decompensation, each of exteddeation, the ALJ concluded the “Paragraph B”
criteria for Listings 12.04, 12.08, and 12.09 and “Paaplg D” criteria for Listing 12.05 were not
satisfied. Id. The ALJ also found there to be no evideastablishing the presence of “Paragrap
C” criteria. Id.

For Listing 12.05, the ALJ noted that Pargdra requirements are satisfied only when
“there is mental incapacity evidence by degence upon others for personal needs . . .and
inability to follow directions, such as the usestdndardized measures of intellectual functioning
is precluded.”ld. He found that requirement clearly was not met because Dr. Kalich was ablg

administer standardizadsts to Johnsonid. He further found that the Paragraph B criteria wer

not met as to Listing 12.05 because Paragraplytines a valid verbal, performance, or full scale

IQ of 59 or less, and “Dr. Kalich’s testing revegla full scale 1Q of 71; verbal comprehension
index of 80; perceptual/reasoningléx of 75; working memory of 69; and processing speed ing
of 79.” Id. Additionally, the ALJ found tat the “Paragraph C” criterfar Listing 12.05 were not
met because Johnson “does not have a valid vgrddgrmance, or full scale 1Q of 60 through 7¢
and a physical or other mental impairment isipg an additional and significant work-related
limitation of function.” Id.

At Step 4, the ALJ found that Johnson had the RFC to perform a limited range of light

work as defined in 20 C.F.R. 8§ 416.96)(vith the following limitations:
31
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He can perform nonpublic, simplepeditive tasks; is limited to
lifting/carrying no more than 15 Ibs.; must be allowed to alternate
sitting and standing atill; can perform no work on ladders, ropes,
or scaffolds; and can occasionally crouch, crawl, stoop, balance,
kneel, and climb ramps and stairs.

Id. at 27. The ALJ began his Step 4 analypgisummarizing Johnsomsedical recordsid. at
27-29. Following his summary of these recoeds] “[a]fter carefutonsideration of the
evidence,” the ALJ found “that the claimantredically determindb impairments could
reasonably be expected to cause some dltbged symptoms” but that Johnson’s “statements
concerning the intensity, persistence and limigffgcts of these symptoms are not entirely
credible. .. .” Id. at 30.

First, the ALJ noted that “although he haseesive complaints, Mr. Johnson has receive
relatively little medical treatmermtver the past five yearsitl. The ALJ emphasized that he was
also “impressed by what [Johnson] can do,” inatgdiriving and helping care for three of his
children, helping a nephew leaauto mechanics, and pustdpulling 59 to 75 pounds for a
distances of 50 feet during testinigl. The ALJ also noted that when Johnson’s legs and back
went out in 2010 he was hetg a friend fix a transmissiorid. Given that Johnson initially
alleged an onset date of January 1, 2003 ntleignt the injury occued during a time when
Johnson alleged he was disablédl. With respect to Johnson’s alleged mental impairments, th
ALJ characterized the relevgmdychological reports as “mostpout anger and poor personal
relationships, which themselves do not preclude wol#.” The ALJ also emphasized that
Johnson has “continued to drink alcolkelpite a history of abuseld. The ALJ concluded
based on this evidence that that “[t]he claingattivities show a great physical and mental
capacity than he has allegedd.

The ALJ also found that “all [the opini@vidence] gravitates toward the residual
functional capacity set forth hereinltl. In coming to this conclusion, the ALJ described Dr.
Kalich’s assessment as “quite nuanced,” goingyalightly further [than the ALJ’s residual
functional capacity] in opining moderate marked limitations in persistencéd. The ALJ found
that with respect to “all othereas of functioning,” Dr. Kalichcouched” her assessment “in

terms of ‘might’ and ‘may.””Id. The ALJ also “decline[d] to accord [Dr. Hinman’s] opinions
32
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controlling weight” becage her “conments on tle reports oDrs. Bayneand Kalich essentially
amount to adecacy for he patient rater than inpartial analgis.” Id.

Finally, the ALJ faund at Stepl! that the aly past releant work édhnson hagerformed
since his priodisability goplication was denied irR009 was aan auto rachanic, andhat
Jahnson was mable to pefiorm this work due to he medium ével of exetion requirel for that jdo
and Johnson’RFC limiting him to light exeation jobs. Id. at31.

At Step 5, the ALJconcluded ftat Johnsonvas “not dsabled” beause theravas a
significant number of jobsavailable tandividualsof Johnsois RFC, ageeducationgnd work
experience inhe nationakconomy ad in Califomia. Id. at 3132. Usingthe Medic&Vocationa
Guidelines as framewok, and basedn the testnony of thevocationalexpert, theALJ
concluded thatiohnson cald work asa “Final Assemble andas an “Inspctor/HandPackager”
ard that thesgobs existedn significant number in the natioal and Califania econay. Id. at
31-32. Basd on this five-step analgis, the ALJdeterminedhat Johnsowas not dsabled from
the date of hisapplicationand allegel disability onset date oBeptember G, 2011 though the dat
of the ALJ’s cecision. AR at 32-33.

E. Contentionsof the Parties on Sutmary Judgment

1. Johnson’s Motion far Summary Judgment

In hisMotion for Immary Jagment (“*Jdinson Moton”), Johnsa contendshe
Commissioneterred in firding that hewvas not disbled by regcting the @inions of teating
physician Dr.Hinman andexaminingpsychologis Dr. Kalichwithout seting forth spcific,
legitimate reaens for dong so that abased onubstantial gidence in e record.Motion at 1.
Asto Dr. Hinman, Johnso concedeshiat her opimons as to s limitatiors are contréicted by Dr
Bayne’s opinbns and thesfore that mly “specific and legitinate” (ratherthan “clearand
convincing”) reasons mugbe given fo rejectingher opinionsld. at 9. According toJohnson, ta
ALJ failed tomeet that stadard, hovever, when le dismissedDr. Hinman's opinionson the basi
that they “essatially[ed] amount to avocacy forher patient ather than mpartial anéysis.” 1d.
(quoting AR & 30). Johnen contendshis is nota legitimatereason to dimiss Dr. Hhman’s

opinions whee, as here lere is no emdence of msconduct a the part othe physican and her
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opinion is suported by nedical evidece.Id. (citing Lester v.Chate, 81F.3d 821, 82 (9th Cir.
1995)). Johmson notes tkt “[ijn her report, Dr. Hnman cledy states thiashe is basig her
opinion on hefmedical pertise andlinical time with Mr. Johnson,™ & well as “findings made
during an ocapational theapy evaludon,” and “the opinionof a forensicpsychologgt. 1d. at 9-
10 (citing AR at 629-30).

Similarly, Johnsorcontends tB ALJ erredby failing to offer speciic, legitimate reasons
for rejecting D. Kalich’s opinion thatJohnson hd “moderateto marked ilmitations n
persistence.’ld. at 10.

Johnsao argues thiathe recordvas fully developed ad that if theimproperlyrejectel
opinions werecredited asrue, the Conmissione would be rguired to find him disabed on
remand. Thegfore, he assts, the Cart should everse the AJ’s findingand remad for award
of benefits. Id.

2. The Cammissioner’s Motion and Opposition

In respnse to Johson’s Moton, the Commissioner fled a Motia for Sumnary Judgmet
and Opposition to Johnsao's Motion (* SSA Motion”), conterding that theALJ “properly
evaluated themedical opnion evidene,” and theefore, that ftjhe Courtshould affim the ALJ’'s
decision.” SSA Motion at4, 9. Dispting Johnso’'s assertia that the A.J impropery rejectal
the medical oions of teating phystian, Dr. Hhman, and ¥amining pgchologist,Dr. Kalich,
the Commissoner conteds that “theALJ consideed the vaus opinionof Plaintiff s
functioning, th mental ad physicaland conclded that ‘itall gravitatestoward theresidual
functional capcity set foth herein.” Id. at 4 (quting AR at30).

With respect to DrHinman’sopinions, tle Commissoner conterds that “Dr.Hinman
opined roughy the sameedvel of limitations” as hose adopt by the ALJ and at thevery least
“the ALJ’s translation ofDr. Hinman's opinion iscertainly a ational intepretation ¢ that
opinion.” Id. a 5. In paricular, accading to theCommissimer, Dr. Hirman found hat Johnson
was limited to"lifting no more than % pourds, sanding andwvalking oneto two hous per day fo
15 minutes attime, sittirg for four tosix hours pr day for 3-45 minuteperiods, ad should

awid more tlan rare repetive bendimg, twisting,crouching, cawling, stmping, kneéng, and
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climbing ‘if possible™ whereas “[tlhe ALJ founthat Plaintiff could lift and carry up to 15
pounds; needed the option to sit or stand at woellild occasionally clilm, balance, stoop, crouch,
kneel, and crawl; and never climb ropes, ladders or scaffolds(titing AR at 27, 629). In fact,
the Commissioner contends, the ALJ’s adopteutdition “allowing a sitstand option was more
flexible than Dr. Hinman’s opinn that Plaintiff could sit for 30—4®inutes at a time and stand of
walk 15 minutes at a time, and certgiaccommodated Dr. Hinman’s opinionld.

In support of its contention @b the ALJ’'s RFC was supporteg substantial evidence, the
Commissioner points to the opims of three medical sourcagpon which the ALJ could have
relied instead of Dr. Hinman’s opinion,” all efhich found that Johnson’s limitations were less
severe than the ALJ and Dr. Hinman found. (citing the opinions of state agency physicians D
Jone and Dr. Hanna, who concluded “that Plaintiff could lift up to 20 pounds, stand and walk
hours per day, and frequently balance and stoopl Tx. Bayne, who “opinethat Plaintiff could
life up to 40 pounds, stand and walk four hounsdag/, and perform repetitive postural activities
occasionally”) (citing AR at 141-42, 155-56, 543nstead, the Commissioner contends, “the
ALJ chose to rely on Dr. Hinman'’s opinionld.

The Commissioner argues furthibat the ALJ’s restrictions ds Johnson’s ability to the
bend, twist, crouch, crawl, stoop,del, and climb up and down stairs;lines, ramps, or ladders
are “a reasonable reading of Dr. Hinman’s lettéd.’at 5-6. Dr. Hinman opined that Johnson
“should limit repetitive bending, twisting, crduiag, crawling, stooping, kneeling, climbing up
and down stairs, inclines, ramps, or ladd® rare occasions, if possibldd. at 5 (quoting AR at
629). According to the Commissioner, the Abdnd that Johnson could iferm “most of these
activities occasionally, bubald never climb ladders.td. at 5-6 (quoting AR at 27). The
Commissioner argues that thesading of Dr. Hinman’s opinion reasonable because “repetitive”
activities occur more than “frequent” activitiéghich require between one third and two-thirds
of the work day,” whereas “occasional” is defires “very little up tane-third of the time.1d. at
6 (citing Social Security Ruling (“SSR”) SS3-10 (defining occasional and frequent); SSR 96-
9p (defining occasional)Stark v. Astrugd462 Fed. App’x 756 (9th Cir. 2011) (finding that

repetitive activities occur moreteh than frequent activities).
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The Commissioner also notes that the extent Dr. Hinmamdicated that Plaintiff should
limit all bending, twisting, etc. to rare occasions Dr. Hinman opined that Plaintiff should
perform such activities raly ‘if possible.” Id. at 6 (quoting AR at 629). According to the
Commissioner, this usage of pbssible” language regarding theseitations is not equivalent to
a prohibition of those activities if the job requires them to be perforraeat 6 (citing 20 C.F.R.
8 416.945(a)(1) for the proposition tHgd]n individual’'s RFC does not conform to a claimant’s
ideal job, but rather the most han do despite his limitations”).

With respect to Johnson’s mental limitatipttee Commissioner argues that the ALJ
properly incorporated Dr. Kalich’s opinions intes RFC, agreeing “itarge part with her
conclusions that Plaintiff wouldave moderate limitations in adties of daily living, maintaining
social functioning, and maintaining concentrap@nsistence, or pace,” while not agreeing with
Dr. Kalich’s claims regarding episodes of decemgation because “she did not explain or suppc
this claim.” 1d. at 7 (citing AR at 26, 626). In “disagregiwith Dr. Kalich on that one point,” but
“otherwise accepting her opiniortfie Commissioner contenttee ALJ did not err in his
evaluation of Dr. Kalich’s opinionld. (citing Magallanes v. Bower881 F.2d 747, 753 (9th Cir.
1989)).

The Commissioner rejects Johnson’s argumeattttie ALJ did not accept Dr. Kalich’s
finding of “moderate to marked limitations in pistence because of depseon and irritability,”
arguing that “the ALJ consided Plaintiff's various limitations, including limitations in
persistence and limitations caused by depoeszsnd irritability, andncorporated the only
concrete restrictions auable to him—State agency psychokiddr. Kravatz and psychiatrist Dr.
Rudnick’s opinions that Plaiffit could perform simple tasks with limited public contactd.

(citing AR at 143-44, 159-60). In this mannire Commissioner claims “the ALJ appropriately
accommodated Dr. Kalich’s opinion of limitationdd. (citing Stubbs-Danielsarb39 F.3d 1169,
1174 (9th Cir. 2008)).

The Commissioner contends Johnson is incoiregbinting to the ALJ’s statement that

Dr. Hinman'’s opinions were “advocacy” addence that the ALJ improperly rejected Dr.

Hinman’s comments about the refgoof Dr. Kalich and Dr. Bayneld. at 8. In fact, the
36
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Commissioneiasserts, “[the ALJ meely stated tlat he was at giving cantrolling weight to Dr.
Hinman’s cowlusions,” which is the orrect apprach whenhe opinion ¢ a treatingsource is
contradicted ly other subntial evidace. Id. (citing 20 C.FR. § 416.92(c)(2)). Tre
Commissioneigoes on t@rgue that “g]ven if Dr.Hinman asessed a me limited R=C than the
ALJ fourd . . .the ALJ’s eference tadvocacy ly Dr. Hinman for her paient (Plaintff) provides
a sufficient basis for disageeing withDr. Hinmari becauseédn ALJ canreject a treahg source
opinion written in an effot to aid theclaimant in eceiving disbility bendits, particuarly where
the record doe not supparthe opinim,” which the Commissoner conteds is the cashere. Id.
(citing Saeleer. Chate, 94 F.3d 520522-23 (9thCir. 1996)).

In sunmary, the @mmissione contendshat “the ALJ did not regct Dr. Kalich’s opinion
or Dr. Hinmaris letter.”1d. at 9. Insted, “the ALJ gave sigrficant weidnt to these pinions, and
translated then into spedic functiona limitationsand restridons in theRFC.” Id. Because the
opinions do ot support dinding of dsability, theCommissimer arguesthe Court shuld defer o
the ALJ’s choce among iferent ratonal interpreations. Id. (citing Burch v. Barnhat, 400 F.3d
676, 680-81(%h Cir. 2005). The Conmissionerargues furtler that everif the Courtwere to fird
that the ALJ ered, it shold remand dr further poceedingsather than fo an awardf benefits
because theredit-as-trugule is inaplicable in tis case.ld. at 10. In @rticular, the
Commissionerasserts,“[hére, the reord createsesious doub as to whditer Plaintiffwas
disabled,” given that “[mjultiple medcal source®pined thatPlaintiff was more capble than the
ALJ found.” 1d. In additon, it conteds, the opiions of Dr.Hinman awl Dr. Kalich,even if
credited as tre, do not traslate to digbility and therefore theALJ would need to olain
vocational testmony to eyplore the efiect of thoseopinion onJohnson’s &ility to work. 1d.

3. Johnson’s Reply

In hisReply brief,Johnson desibes the ©@mmissiom’s argumets as “postioc
ratonalizatiors defendinghe ALJ’s ckcision,” ard reiterateshis positionthat “the A_J did inded
reject the opimons of bottDr. Hinman and Dr. Kéich and ered in doingso.” Replyat 1.

With respect to th@pinions dé Dr. Kalich, Johnson @ims that theCommissbner

improperly reles uporStubbs-Danieton for the poposition hat “an ALJdoes not regct an
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examining source opinion regarding limitations in persistence if the ALJ translates that limitaf
into the only concrete resttion available to him.”ld. (citing Stubbs-Danielsor§39 F.3d at
1174). While Johnson acknowledges that thipgsdion is correct as a general matter, he
contends that the ALJ actually did “specificaigject the limitation in question and implied that
Dr. Kalich’s opinion is not consistent with his RFC” by stating thatdpenion goes “slightly
further” than his own RFC in opining moderébemarked limitations in persistenckl. (quoting
AR at 30). Johnson contends that “it is tthifference (that ‘slightly further’) that the ALJ
rejected and explicitly did not@orporate into a ‘concrete restion’ to satisfy the standard
articulated inStubbs-Danielsanld. Johnson argues that the A¢rded in rejecting Dr. Kalich’s
assessment of moderate to marked limitationmensistence “without offeng specific, legitimate
reasons for doing so,” and that this error washaomless in light ofhe Vocational Expert’s
testimony indicating that “such a restiom may preclude allvork activity.” Id. (citing AR at
118).

Johnson also contends them@aissioner’s characterizati of the ALJ’s opinion as
incorporating rather than rejgng the opinions of Dr. Hinmais inaccurate, pointing to
“important differences between Dr. Hinman’sdieal source statement regarding [Johnson’s]
functional capabilities and the ALJ’'s RFCId. at 2.  First, Dr. Kalich opined that Johnson
would have moderate to marked impairment pengsn tasks and Dr. Hinman agreed with that
opinion, yet the ALJ did not incporate that limitation in his REFand did not provide specific,
legitimate reasons for rejectinggtopinion, Johnson contendkl. Second, “the ALJ's RFC
includes the limitation that the Plaintiff ‘must béoaed to alternate sitting and standing at will,””
which was interpreted by the Vocational Expenriean “sitting and standing is 30 minutes at a
time,” but neither of these formulationscgnsistent with Dr. Hinman’s opinion limiting
Johnson’s “sitting capacity to 4 to 6 hours inGahour day with breaks every 30 to 45 minutes if
necessary due to muscle spasms or cramping, asthh@ing capacity to a total of 1 to 2 hour in
an 8-hour day in brief 15 minute perioddd. (citing AR 27, 114-15, 629). According to
Johnson, “Dr. Hinman’s restrictions paint a pictaf@ man who may only be able to engage in

exertional work activity within tb range of 5 to 8 total hours aftan 8-hour workday depending
38
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on his muscle spasms or crampindgd: Johnson argues that the Adidl not take into account
these restrictions in coming to his RFC and thus rejected tllemFurther, to the extent these
limitations suggest Johnson cannot work a fulid@+ day, Johnson contenlals would have been
found disabled if these limitatiomsd been included in his RF@.

Finally, Johnson rejects the Commission@gsition that the ALJ gave “specific and
legitimate reasons” for rejectidyr. Hinman’s opinions when Heund that her report amounted
to advocacy rather than an impartial analy$isat 2-3. In particular, Johnson contends the
Commissioner’s reliance up@uaelee v. Chatep4 F.3d 520 (9th Cir. 1996) is misplaced becaug
in that case, the court held that a physiciaagocacy may be a reason to reject an opinion onlyj
where there is evidence of improper conduct erghs no medical basis for the opinion — neithet
of which is true hereld. at 3 (citingLester v. Chater81 F.3d 821, 832 (9th Cir. 1995) (quoting
Ratto v. Secretarn839 F. Supp. 1415, 1426 (D.0r.1993) (“T®ecretary may not assume that
doctors routinely lie in order to help th@atients collect disdlly benefits.”)).

For these reasons, Johnsoguas the Court should rege the decision of the

Commissioner finding that Johnsomist disabled and remand for an award of benefits.

[l. ANALYSIS
A. General Legal Standard Under 42 U.S.C. § 405(Q)

When asked to review the Commissioner’sisien, the Court takes as conclusive any
findings of the Commissionerdhare free from legal emrand supported by “substantial

evidence.” 42 U.S.C. § 405(g). Substantiatlerce is “such eviden@s a reasonable mind

might accept as adequate to support a conclusiad,itanust be based on the record as a whole.

Richardson v. Peralegl02 U.S. 389, 401 (1971). Substantial evidence means “more than a mere

scintilla,” id., but “less than a preponderanc®egsrosiers v. Sec’y of Health & Human Servs
846 F.2d 573, 576 (9th Cir. 1988). Even & @ommissioner’s findigs are supported by
substantial evidence, these findings should basde if proper legal standards were not applied
when weighing the evidence and in reaching a decid@mitez v. Califano573 F.2d 653, 655
(9th Cir. 1978).

In reviewing the record, the Court must cdes both the evidence that supports and
39
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detracts from he Commisioner’s corlusion. Srolen v. Chéaer, 80 F.3d1273, 12799th Cir.
1996) (citingJones v. Hekler, 760 F2d 993, 9959th Cir. 185)). If theevidence is‘susceptible
to more than ae rational mterpretatia, it is the ALJ’s conclsion that mst be uphel.” Burch v.
Barnhart, 400F.3d 676, 89 (9th Cir.2005). Tk Court is aditionally “constrainedo review tle
reasons the AJ asserts”rad “cannotrely on indg@endent finaghgs” to affirm the ALJs decision.

Caonnett v. Banhart, 340F.3d 871, 84 (citing SEC v. Cheney Corp,, 33 U.S. 194196 (1947)).

B. Evaluation of Medical Opinions

1. Legal Standards

“Casesn this ciraiit distinguish among tke opinions @ three type of physicians: (1) thos
who treat the laimant (tr@ting physic¢ans); (2) tlose who eamine but @ not treat tle claimant
(examining plysicians); ad (3) thosevho neitherexamine or treat the laimant (nmexamining
physicians).”® Lester vChate, 81 F3d at 830.“[T]he opinion of a treéing physican is . . .
ertitled to greter weight ban that ofan examinimg physician,[and] the @inion of anexamining
physician is etitled to greter weightthan that ol non-exanming physi¢an.” Garrison, 759
F.3d at 1012 To reject [he] uncontedicted opinon of a treting or exanining docta, an ALJ
must state cleaand conwvicing reasos that are gported bysubstantiakvidence.” Ryan v.
Comm’r of S@. Sec,.528F.3d 1194, 198 (9th Cr. 2008) (cittions omited).

The Ninth Circuithas recenthemphasizedhe high stndard requied for an A.J to reject
anopinion fran a treatingor examinng doctor, &en where th record intudes a comadictory
medical opinon:

“If a treaing or exanining docbr’'s opinian is contralicted by
another dotor’s opinion, an ALIJmay only reject it by providing
specific anl legitimae reasons Hat are suported by sbstantial
evidence.”ld. This is ® because,\ven when ontradicteda treating
or examinng physician’'s opinion is still owed deferene and will
often be “atitled to the greatest wight . . . een if it does not meet
the test forcontrolling weight.” Orn v. Astrie, 495 F.3d625, 633

(9th Cir. 2007). An ALJ can stisfy the “substantial evidence”
requiremehby “setting out a detded and thoough sumrary of the

19 psychologiss’ opinionsare subjecto the samatandards aphysicians’opinions. See20
CF.R. 8404.527(a)(2);Valentine vComm’r of Soc. Sec. Achin., 574 F3d 685, 6929th Cir.
2009) (applying standardsliscussingphysicians’opinions toevaluate arALJ’s treatent of a
psychologist’'sopinion).
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facts andconflicting clinical evidence, statig his intepretation
thereof, ad making firdings.” Reddick v. Chaer, 157 F.8 715, 725
(9th Cir. 1898)]. “The ALJ must @ mare thanstate conalsions. He
must set fah his owninterpretatons and eglain why they, rather
than the dators’, are orrect.” Id. (citation omited).

Where anALJ does ot explicitly reject amedical opimon or set
forth spediic, legitimae reasonsdr creditingone mediel opinion
over anotkr, he errs.See Nguyenv. Chate, 100 F.3d 462, 1464
(9th Cir. 1996). In oter words,an ALJ ers when herejects a
medical opnion or asgns it little weight while doing nating more
than ignomg it, asserhg withoutexplanationthat anotler medical
opinion is more pesuasive, or criticizing it with boilerplate
language tht fails to dfer a substative basidor his conclision.See
id.

Garrison, 759F.3d at 102-13 (quotaiton marksgitations, anl footnote anitted).

In anayzing whetler to accepor reject tke opinions @ treating ad examinirg physician
in light of corilicting medcal evidene, a “nonexamining melical advise’s testimory does not p
itself constitue substantiakvidence ltat warrants rejectiornof either thetreating dotor’s or the
examining psyhologist’'sopinion.” Lestea, 81 F3d at 832. Hrther, “[t]he purpose ér which
medical repors are obtaied does noprovide a Igitimate bass for rejectng them.” Id. Without
evidence of “actual impr@rieties,” the Secretarynay “notassume thatloctors rounely lie in
order to help heir patientcollect disdility benefits.”™ 1d. (quoting Rattov. Secretay, 839 F.
Sup. 1415, 126 (D. Or.1993)).

2. Whether the ALJ Properly Evaluated the Opinions o Dr. Hinm an and Dr.
Kalich

In detemining whether the ALJ erred in 8 evaluatia of Dr. Hinman and DrKalich’s
opinions, theCourt must @termine, as prelimirary matter, whether theALJ rejectel their
opinions or irstead, incorprated theninto his RFC. If he regcted the omions of tlese doctors,
the Court musdecide wilther the ALJ offered aequate reasns for doirg so. Johnan highlight
two aspects obr. Hinman and Dr. Kdich’s opinions in argung that theALJ failed togive them
suficient weght: 1) his Imitations ago sitting and standingand 2) hisiimitation aso

persistenceé’ The Court oncludes thaas to bottof these linitations, theALJ's RFCis

1 The Conmissioner arged in the coss-motion r summanjudgment hat the RFds consisten
with Dr. Hinman’s opinians as to Jahson’s postual limitations, pointingto the appltable
definitions of“occasiondl and “repetive.” Johrson does nbchallengeliis argumaet in his
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inconsistent with the opinions &fr. Hinman and Dr. Kalich and thtte ALJ failed to articulate
adequate reasons for finding tdatnson’s functional abilities wee greater than those opined by
these physicians.

a. Sitting/Standing Limitations

With respect to sitting/standing limitations,.[Pfinman opined that Johnson “can likely sif
for 4 to 6 hours in an 8-hour day with breakery 30-45 minutes if necessary due to muscle
spasms or cramping. He can only engageatonged standing and watllg for brief 15 minute
periods, for a total of 1-2 hours in an 8-houy.laAR at 629. Although the ALJ's RFC includes
a requirement that Johnson must be allowed lterfaate sitting and stand at will,” it contains
no limitation as to the amount of time in atm@dr day Johnson can spend either sitting or
standing; nor does it includeylimitation that reflects Dr. Hinam’s opinion (which is at least
implied) that Johnson may not always be abledock a full 8-hour day due to muscle spasms or
cramping. Rather, the ALJ cleargjected this aspect of Dr. kthan’s opinion when he stated
that he declined to “accord her opiniomstrolling weight” because her “comments on the
report[] of [Dr.] Bayne . .. essentially amountigJadvocacy for her patient rather than impartia
analysis.” AR at 30. Therefore, the Cound$ unpersuasive the Conssioner’s assertion that
the ALJ’'s RFC reasonably incorporated Dr. Hinman’s opinions as to Johnson’s sitting and
standing abilities.

Because the ALJ rejected this aspect ofHhnman’s opinion, he was required to articulat
adequate reasons for doing so. As Dr. Hinmapision was contradictelgly the opinion of Dr.
Bayne with respect to Johnsositing and standing abilitiethe ALJ was required to provide
specific and legitimate reasons for rejecting her opir@arrison, 759 F.3d at 1012-13. He did
not do so. His conclusory statement thatHbnman'’s opinion is mere advocacy (which is the
only reason he gives for rejectiBy. Hinman’s opinion) does noebmport with the Ninth Circuit
case law. Although the Commissioner argilnes the ALJ’'s reason was adequate urSielee v.

Chater, that case is entirely distinghable. There, the court foutite ALJ had properly rejected

Reply brief and therefore, the Court concludes that he has implicitly conceded that in this regpec

the ALJ’'s RFC is based on a reasonaferpretation of Dr. Hinman’s opinion.
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the opinion of a treating physicias “untrustworthy” because the opinion “was obtained solely
for the purposes of the administrative hearing,ecafiom [the physician’s] own treatment notes,
and was worded ambiguously in apparent attempt to assidigtclaimant] in obtaining social
security benefits.” 94 F.3d at 522. The ALJ et explained that the ambiguous wording of the
doctor’s opinion reflected “an effort by the physicia assist a patieeven though there is no
objective medical basis for the opinion.”

In contrast to the facts &aelee v. ChateDr. Hinman articulated an objective medical
basis for her opinion as to Jolanss sit/stand limitations, namellger “clinical observations of
Mr. Johnson during the last 3+ars.” AR at 629. The recoadso reflects her extensive
treatment relationship with Johnson, which includefdrrals for various evaations and tests. In
addition, Dr. Hinman specifically addresdsa reason for concluding that Dr. Bayne’s
assessment of Johnson’s limitations was overynservative,” pointing to the findings of the
Contra Costa therapists in 2010, which, in cattta the opinions of Dr. Bayne, were based on
“actual observations of [Johnson’s] functiotaln a simulated work environmentld. Given
that Dr. Hinman'’s opinions were supportedh®y own treatment relationship and specific
findings by the Contra Costa therapists, anth@absence of any evidence of wrongdoing on Dr}.
Hinman’s part, it was impermissible for the AllaJdismiss her opinions as to the sit/stand
limitation solely on the basis that Hinman was engaging in “advocacySee Nguyen v.

Chater, 100 F.3d 1462, 1464 (9th Cir. 1996) (holdingttthe ALJ had improperly reject the
opinion of an examining physician on the basis that the claimant’s attorney had referred him
to the physician for evaluation wieethere was no evidence of ampropriety on the part of the
physician and the physician had provided a “thoraeglort” that was “based on an examination,
a battery of tests, and reviewtbe claimant’s hearing testimony”).

The Court also rejects the Commissionetiggestion that the opioms of Dr. Bayne, Dr.
Jone, and Dr. Hanna “constituted substantial evidence upon which the ALJ could have relied
instead of Dr. Hinman’s opinion.” NeithBr. Hanna nor Dr. Jone examined Johnson and
therefore, their opinions as to Johnson'’s litiotas do not constitute substantial evidence that

warrants a rejection of Dr. Hinman’s opnias to Johnson’s sit/stand limitatiohester 81 F.3d
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at 832. Thus, the only evidence thaght constitute substantial evddce that supports the ALJ’s
RFC as to Johnson'’s sit/stand limitations wouldibeBayne’s. In the absence of any legitimate
explanation by the ALJ as to why Dr. Bayne’s opns should be given more weight than Dr.
Hinman’s opinions, however, the Court cannot find that the ALJ’'s RFC is supported by
substantial evidence as to this limitation.

b. Persistence Limitation

It is also clear that the ALJ rejected thi@nions of Dr. Hinmarand Dr. Kalich as to
Johnson’s ability to persist emwork setting. While “an All's assessment of a claimant
adequately captures restrictiam$ated to concentration, persiste, or pace where the assessme
is consistent with restrictiondentified in themedical testimony,Stubbs-Danielson v. Astrue
539 F.3d 1169, 1174 (9th Cir. 2008), in this cageAhJ did not attempt to translate this
restriction into concrete limitations related te thiork setting. Insteatie rejected all of Dr.
Hinman’s opinions as advocacy and explicitikmawledged that Dr. Kalich’s opinion as to this
limitation, went “slightly furthefthan his RFC] in opining moderate to marked limitations in
persistence.” AR at 30. his, the Commissioner’s assertibat the RFC is a reasonable
interpretation of Dr. Hinman’s and Dr. Kalich’s opinion as to this limitation has no merit.

The opinions of Drs. Hinman and Kalich a@ntradicted by the opions of two state
agency physicians who performed a mec@view, Drs. Kravatz and Rudnitk. Therefore, the
ALJ was required to offer specific and legitimate reasons for rejecting the opinions of Drs.
Hinman and Kalich as to Johnson’s limitations wikspect to his ability to persist in the
workplace. As discussed above, the single repsmrided by the ALJ for rejecting Dr. Hinman'’s
opinions — that she was engaged in “advocacy’neisa legitimate reason on this record. As to

Dr. Kalich’s opinion, the ALJ offers no specific legitimate reasons for rejecting her opinion the

12 As noted above, Dr. Kravatz found that Johnsos maderately limited in his ability to carry
out detailed instructions and wairk coordination with or in mximity to others without being
distracted, but that he was not significantly lirdita his ability to carry out simple instructions,
perform activities within a schedule and mainta&gular attendance, sustain an ordinary routine
without supervision, make simple work-related decisions, or complete a normal workday and
workweek without interruptions from psychologl symptoms. AR at 143. Dr. Rudnick found
that Johnson was moderately limited as to hiktyalo complete a normal work day and work
week.” AR at 160.
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Johnson'’s ability to persist in a work setting would be moderate to marked and indeed, he
concedes that Dr. Kalich’s apon is “quite nuanced.”The ALJ states that “in afither areas of
functioning [Dr. Kalich’s] opinion is ouched in terms of ‘might’ and ‘may,” AR at 30 (emphasi
added), but he does not rely ortlsllanguage as a basis for rtjeg Dr. Kalich’s opinion with
respect to persistence. Further, his geneagdistent that all of the medical opinion evidence
“gravitates toward the residual functional capasdyforth herein,” is not a specific reason for
apparently crediting the opinioas the state agency doctors (who did not examine Johnson) o
the opinions of Dr. Kalich (who examined Jobnsand Dr. Hinman (who treated Johnson for
more than three years). Moreover, asused above, a “nonexamining medical advisor’s
testimony does not by itself constitute substantialence that warrants ajeetion of either the
treating doctor’s or the examimg psychologist’s opinion.’Lester 81 F.3d at 832.

Further, the ALJ’s statement that “the psgiogical reports are mostly about anger and
poor personal relationships, which themselves dgrextiude work,” ARat 30, suggests that the
ALJ may have relied on alegitimate reason for rejecting the opons of Drs. Kalich and
Hinman as to Johnson’s ability to persist in a wegking. As discussedave, the record reflects
that Johnson'’s treating physias, including Dr. Hinman aridr. Shapiro, treated him for
depression and a possible mood disorder, a prisyanptom of which was irritability and anger.
Dr. Shapiro prescribed Rispetda address this symptonsee, e.gAR at 573. Dr. Kalich’s
opinion as to Johnson’s moderate to markeddition in persistence was based on Johnson’s
depression and irritability. Inihcontext, the ALJ’'s suggestitinat Johnson’s “anger” could not
give rise to disability is incomstent with the standards for evating a claimant's mental residual
functional capacity discussed above and apgears based on the ALJ’s own personal opinion
rather than any medical ieence in the record.

Accordingly, the Court finds that the ALJ edrn rejecting the opinion of Dr. Hinman as
to sitting and standing limitatns and the opinions of both Dr. Hinman and Dr. Kalich as to
persistence limitations without offering speciied legitimate reasons for doing so. The Court
further finds that the ALJ’'s RFC st supported by substantial eviderto the extent that it fails

to adequately reflect these opinions.
45

L2

er




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

C. Whether the Case Should be Remanded for Further Proceedings or for Award
of Benefits

“Usually, ‘[i]f additional proceedings canmedy defects in the original administrative
proceeding, a social security case should be remand@ariison v. Colvin 759 F.3d 995, 1019
(9th Cir. 2014) (quotingeewin v. Schweike654 F.2d 631, 635 (9th Cir. 1981)). In “appropriate

circumstances,” however, “courts are freegwverse and remand a determination by the

Commissioner with instructions to calculate ancdaibenefits” to avoid unnecessary delay in the

receipt of benefitsld. (citations omitted). Under this “critéhs-true standard,” a district court
must credit that evidence as true and remandrdcaward of benefits, rather than remanding for

further proceedings, where th@lowing conditions are met:

(1) the record has been fully vddoped and further administrative
proceedings would serve no useful purpose; (2) the ALJ has failed to
provide legally sufficient reason®r rejecting evidence, whether
claimant testimony or medical apon; and (3) if the improperly
discredited evidence were credl as true, the ALJ would be
required to find the claima disabled on remand.

Id. at 1019-20.

Here, the ALJ failed to provide legally suffictereasons for rejectinpe opinions of Drs.
Hinman and Kalich, as discussed above. It is not clear that thewthezquirements of the
credit-as-true standard are satidfibowever. First, with respect to whether “the record has bes
fully developed and further administrative peedings would serve no useful purpose,” the Cou
finds that further administrative proceedivgsuld be useful. Additional administrative
proceedings would allow for clarification regarg the scope of Johnson’s limitations, both as tg
his ability to sit and stand and as to persistertagther, at the hearing the VE did not address
hypotheticals that incorporated the limitationfeeed in the opinions of Drs. Hinman and
Kalich. Consequently, to the extent those opinions are credited, further vocational testimony
be helpful to determine whether Johnson isldesh For the same reason, the Court concludes
that the third requirement of the ciieds-true standard is not met.

Therefore, the Court finds that remandingfiather administrative proceedings rather

than for an award of benefitsappropriate in this case.
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IV. CONCLUSION

Plaintiff's Motion for Summay Judgments GRANTED. Defen@nt’s Motion for
Summary Jugment is DENIED. Thecase is reanded to theCommissimer for further
proceedings ansistent wik this opinon.

IT IS SO ORDERED.
Dated: Augus?24, 2017

2z

i) PH C. SPERO
‘hief Magistrate Judgg
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