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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DAVID BENNETT, Case N016-cv-01918-JD

Petitioner,

ORDER DENYING PETITION
V. FOR WRIT OF HABEAS CORPUS
AND DENYING CERTIFICATE
DEBBIE ASUNCION, OF APPEALABILITY

Respondent. Docket Nos. 39, 40, 41

David Bennett, a pro se state prisoner, hasigint a habeas petition pursuant to 28 U.S.Q.

8§ 2254. The Court ordered respondent to stause why the writ should not be granted.
Respondent filed an answer andthemorandum of points and latities in support of it, and
lodged exhibits with the Court. Bennetefl a traverse. Theetition is denied.
BACKGROUND

On July 11, 2013, Bennett was found guilty &each trial of three counts of second
degree burglary and one count of using a stolen accessRewmgle v. BennetiNo. H042325,
2015 WL 4537450, at *1 (Cal. Ct. App. July 28, 201%he trial court found that Bennett had on¢
prior strike conviction and hadrsed two prior prison termsld. On November 4, 2013, the trial
court sentenced Bennett to a total prison terfiowf years to run conseitve to a term of six
years, the sentence handed down in a separaeftasa jury convictedim of reckless driving
while evading a police officer; resding; delaying, or obstructing a police officer; being under thg
influence of a controlled substance; and drivimgler the influence of drugs. Answer, Clerk’s

Transcript (“CT") at 690-932.

! For the remainder of this order the Court wifereto these two cases as the “burglary case” an
the “DUI case.” While this petition only inwas claims related to the burglary case, the
procedural history of the DUI cass relevant to the claims.
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Bennett filed a direct appeal with the Califia Court of Appealaising claims not
presented in this federal petitioBennett 2015 WL 4537450, at *1. Bennett also filed a habeas
petition with the California Court oAppeal raising the same clairne now asserts in this federal
petition. The California Court dippeal affirmed the judgment on direct appeal on July 28, 20]
and summarily denied the habeas petitiBennett 2015 WL 4537450, at *1; Answer, Ex. 12.
Bennett then filed a petition for rew with the California Supreme Gad. He did not raise in his
petition for review the same claims he raises.. Answer, Ex. 9. The California Supreme Cour
denied review on September 30, 2015. Answer1B. On April 1, 2016Bennett filed a habeas
petition with the California Supreme Court raisthg claims he had prmwsly raised in his
habeas petition to the California Court of AppeAhswer, Ex. 13. These are the same claims
now before the Court in his federal petiti On May 18, 2016, the California Supreme Court
denied the petition, citintn re Swain 34 Cal. 2d 300, 304 (1949)Answer, Ex. 14.

STATEMENT OF FACTS

On February 23, 2011, Heather Klosterman’s wallet was stolen from a residence in
Campbell, in Santa Clara County. Reporter’s $caipt (‘RT”), at 909-10, 915. The wallet held
Klosterman'’s driver’s license, a Wells Fargo Vasbit card ending in 7007, a Visa credit card
ending in 1621, and other itemkl. at 910-13. Klosterman did ndiscover that her card was
missing until the next day, February 24, 201d..at 910, 915. She called her bank and
discovered that two charges had been madecampany called 420 Lifgdes. More fraudulent
charges were made at a Dairy Queen restgusaiéway, and Super America. All the charges
were made on February 24, 2011, and they exceeded $60£1.914, 916.

Frank Moreno, owner of 420 Lifestyles, teigtaf that he was working on February 24,

2011 when a man later identified Bennett came into the store with two other men. RT at 829t

30. Bennett brought T-shiresd other merchandise to Moreno at the register, and paid for the

with a Visa card ending in 7007. RT at 830, &%-Bennett swiped the card and signed the

2 As will be discussed, the claims in the federal petition were not denied on the merits by the
California Supreme Court; theretgrthe Court reviewthe claims de novo. While the claims are
most likely procedurally defaulted out of abundance of caution ti@&ourt has reviewed the
claims on the merits.
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digital receipt.Id. at 831-32, 835-36, 852. Soon after, ohéhe men who was with Bennett
brought T-shirts and smaller merchandise tarégester. Bennett paid for the items using the
same card and signed the digital recelgdt.at 831-33, 835-36.

Nancy Villa Gonzalez was working as a caslaiea nearby Dairy Queen restaurant that

day. RT at 871, 874. She testified that a man later identified as Bennett came into the restaurar

and, in three transactions, bought three@ifds worth $100, $60, and $56. Bennett signed the
receipts for each transaction. RT at 872-73, 875, 880, 895-97.

The next day, February 25, 2011, Bennett attempteetton the T-shirtat 420 Lifestyles.
Moreno asked petitioner for his receipt and creditd. Bennett showedoreno the receipt but
said he did not have the card. RT at 83748®reno told Bennett he could not give him a cash
reimbursement but could credit the amount toctnel. Bennett left with the clothes and never
returned.Id.

The following day, Bennett, with a friend, wentthe Dairy Queen and bought food with 3
gift card. RT at 921, 931-32. Assistant Mamaggssica Zumwalt noticed the high value on the
gift card, but thought the card waghristmas or birthday gift. She talked to Bennett and thoud
it “odd” that he argued about paying for an “extraien there was so much money on the card.
Id. at 932. On March 3, 2011, Zumwalt was againkmg at the Dairy Queen when a man, later|
identified as Sammy Hagos, came in and bougbd fwith one of the gift cards. RT at 929, 990-
92. Zumwalt thought the man was one of Bennett's frietdlsat 929. Police were called, but
after determining that Hagos did ratow the gift card was associatedh the stolen credit card,
they did not arrest Hagosd. at 992.

Also on March 3, 2011, Sergeant Stacy Macfarlanetwe420 Lifestyles to investigate.
RT at 853-54, 956-57. Macfarlane asked Moremafdescription of the person who purchased
the items using a stolen card. RT at 853%88. Moreno described the person as a black male
adult between 5'7” and 5’10 tall. He had aklaomplexion, medium build, and spoke with an
accent. RT at 855-56. Moreno showed Macfarktnee surveillance video depicting Bennett
trying to return T-shirts. Macftamne took a still shot of petitionérom the video. Footage from

the previous day, when the purchasel been made, had been eradddat 839-41, 853. The
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video was played for the courd. at 841-42.

Next, Macfarlane went to see Zumwalt a thairy Queen. Macfarlane asked Zumwalt tg
look for credit card sales receipts from Februzg¢y2011, with the name Heather Klosterman, for
the amounts of $100, $60, and $56. RT at 921934, 958. Zumwalt located the receipts
showing the gift card purchasesl. at 926. Macfarlane asked @walt if she recalled anything
out of the ordinary, and Bennettdpped into [Zumwalt's] head.1d. at 932. Zumwalt showed
Macfarlane surveillance foage of Bennett purchasing a gift card from Gonzaldzat 926-27,
929, 959. Zumwalt told Macfarlane that she griped Bennett because he had been to the
restaurant on several prior occasions. Zumwalthea at least one prioonversation with him.
Id. at 986. Macfarlane took a still shot frahe surveillance video gdetitioner making the
purchase.ld. at 927, 958-59. At trial, Zumwalt saidesfrecognized Bennett when she saw him in
the video, and identified Bennett as the parshown in the video buying a gift cardl. at 927-
28.

Macfarlane showed Gonzalezthicture of petitioner buyinggift card from her. RT at

882-83, 965-66. Gonzalez recalled ttensactions and recognized Bennett. She remembered|the

transactions because of the gift cards’ high amoudtsat 881, 883.

Since the fraudulent purchasesllcurred at stores in thensa area, Macfarlane decided
to visit neighboring businessesdee if people recognized Bennett. RT at 959. Macfarlane wept
to the nearby Checks to Cash store, wheeesgloke with Andrew Dunn. Macfarlane showed
Dunn a still photo of petibner from the 420 Lifestgk surveillance videdd. at 934, 959-60.
Dunn recognized Bennett. He said Bennett had tuebis store a week or two before and filled
out an application for a prepaid debit card.nBett provided his nanmend birthdate in the
application. Id. at 935-38, 960. Dunn gave Macfarlane a copy of the applicdtioat 938, 960.
At trial, Dunn identified Bennett as the samespa in the photo that Macfarlane showed hich.
at 935.

Using the information in Bennett's prepaid dedard application, Maefrlane was able to
locate a booking photo of Bennett. RT at 9&8acfarlane compiled a photo lineup and placed

Bennett’'s photo in position threéd. at 960-961.
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On March 4, 2011, Detective Frank Saundersy téd not seen any photos or videos of
petitioner, accompanied Macfarlane to 420 &ijdes. There, Saunders showed Moreno six
headshots, one at a time. Moreno saw photo nuthbee of petitioner, and said, “90 percent sur
that's him.” RT at 843-44, 942-49, 955, 962. AdltrMoreno identified Bennett as the person
who made the purchases and then tried tanmetems the next day. RT at 868-69. Moreno
testified that the transactions were particulangmorable because they were large transactions
that occurred one after the other. He atstalled Bennett's facesbause his dog barked at
Bennett, which was unusual. Additionally, Benmettne back a couple of days later and asked
a refund, but never came back witie credit card toeceive the refund. Further, the police
officers arrived shortly after tmvestigate the credit card fraud,the transactions were “really
fresh in [Moreno’s] mind.”ld. at 867-69.

Also on March 4, 2011 Saunders and Macfarlarat to the Dairy Queen. Saunders
showed Gonzalez the same six photos, oretiate. RT at 884-85, 941-46, 964-66. Gonzalez
saw photo number three of Benne#tsponded, “Yeah, that one,” aimitialed the photo. RT at
884, 886, 894-97, 955, 966-68. At trial, Gonzalez said Bennett lookedrdioikee person who
had purchased the gift cards from her. RT at 896.

On March 5, 2011, Macfarlane learned that Behwas at a residence a couple of blocks
from 420 Lifestyles and the Dairy QueeBennett was taken into custody. RT at 968.

STANDARD OF REVIEW

A district court may not grant a petition cleglging a state conviction or sentence on the
basis of a claim that was reviewed on the meritgate court unless the state court's adjudicatio
of the claim: “(1) resulted in a decisiorattwas contrary to, onvolved an unreasonable
application of, clearly establistid-ederal law, as determined by the Supreme Court of the Unit
States; or (2) resulted in a decision that wasdasean unreasonable det@nation of the facts in
light of the evidence presented in the Stadurt proceeding.” 28 U.S.C. § 2254(d).

Section 2254(d) applies when the claim waguditated on the merits” in state court.
Unexplained as well as reasonedid®ns are covered by § 2254(d)}hen it is clear that a claim

was not adjudicated on the merits in state court, for instance because the state court invokec
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procedural rule that is not a procedural toaconsidering the claim in the federal habeas
proceeding, the claim is subject to de novo revi®se Taylor v. Bear@11 F.3d 326, 331 n.3
(9th Cir. 2016) (en banc) (conducting de nowae® where state courts rejected claim on
procedural grounds and dimbt consider meritsPirtle v. Morgan 313 F.3d 1160, 1167-68 (9th
Cir. 2002) (after concluding thataim was not procedurally bed, conducting de novo review
because state supreme court never reached merits of the claim).

The claims in this federal petition werenikd by the California Supreme Court with a
citation toln re Swain 34 Cal. 2d 300, 304 (1949). A citationltore Swaincan reflect either an
untimely petition or that the p&bn did not present the claimgtivsufficient particularity.Curiel
v. Miller, 830 F.3d 864, 870-71 (9th Cir. 2016). Bennedtéte petition appeatisnely; therefore,
it is probable that the state court concluded thattaims were not fairly presented. But where 4§
petitioner maintains that theas¢ procedural denial basedlarre Swainwas erroneous because
he did allege his claims with particularity andttkthey are incapable of being alleged with any
greater particularity, thi€ourt cannot automatically find the claims unexhausgse Kim v.
Villalobos, 799 F.2d 1317, 1319-20 (9th Cir. 1986).tHRea, this Court must independently
examine the petition presentedie state court to determine whether the claims were fairly
presented.See idat 1320 (if state procedural requiremennsistently prevents fairly presented
claim from being heard on meristate’s procedures are ineffe@iand exhaustion requirement is
excused).

A review of the petition to the California S@pne Court indicates th#te claims were not
presented with sufficient particulgr. But since respondent briefdéte merits of the claims and in
light of our circuit’s decisions on this issutte Court will review thelaims on the merits.
Because the state court did meach the merits of theasins, the review is de novo.

As grounds for federal habeas relief, Bennett contends thatiallgdunsel rendered
ineffective assistance; (#)e prosecutor violateBrady v. Marylangd373 U.S. 83 (1963); and (3)
appellate counsel rendered ineffective assistance.

INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL

Bennett says that trial counsel was ineffective because she: (1) failed to relitigate a m
6
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to suppress; (2) failed to call Sammy Hagos a#@ess or challenge thghoto line-up; (3) failed
to obtain discovery; (4) sexually harassed Benmetteangaged in sexual relations with him; and
(5) misadvised Bennett to waive a jury trial.

Legal Standard

A claim of ineffective assistanad# counsel is cognizable askim of denial of the Sixth
Amendment right to counsel, which guarantedasomdy assistance, but effective assistance of
counsel. Strickland v. Washingtod66 U.S. 668, 686 (1984). @lenchmark for judging any
claim of ineffectiveness must be whether calissconduct so undermined the proper functioning
of the adversarial process thia¢ trial cannot be relied upon la@ving produced a just resuld.

In order to prevail on a Sixth Amendment ineffeeness of counsel claim, petitioner mus
establish two things. First, he stlestablish that counsel’s performeca was deficient, i.e., that it
fell below an “objective standard of reasomatgss” under prevailing professional norms.
Strickland 466 U.S. at 687-88. Second, he mustidistathat he was prejudiced by counsel’s
deficient performance, i.e., that “there iseasonable probability that, but for counsel’'s
unprofessional errors, the result of greceeding would have been differentd. at 694. “A
reasonable probability is a probability suffidiém undermine confidence in the outcoméd”

Background

Bennett had a lengthy history of clashing wita thal court before kitrial even began,
seeking to represent himself and then lateresting the representation Kristin Carter, the
attorney at issue in this inefftive assistance of counsel claim.

Early Proceedings

A felony complaint was filed against Bennietthe burglary case on March 9, 2011, and
the DUI case on December 7, 2011. CT at 91982906. Bennett was initially represented by a
private attorney in the burglary case and by agpi@arter, a public defenden the DUI case.

Id. at 3, 26.

On November 28, 2012, petitioner moved to espnt himself in the DUI case pursuant tg

Faretta v. California 422 U.S. 806 (1975). CT at 257. Thal court denied the motion without

prejudice, stating that Carteras a “very experienceattorney,” and “[f]rankly, you lucked out
7
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because Ms. Carter has an excellent remutatlf you had to take anybody from the Public
Defender’s Office to represent youarfelony case, you did well witids. Carter.” RT at 30-31.
Bennett agreed, stating he would like to repnéhimself but “I know I've had a real good
attorney. | know that."ld. at 33.

On December 4, 2012, petitioner’s private @&y filed a motion to suppress in the
burglary case. CT at 259. The motion alleged Bennett had a reasalrle expectation of
privacy in the debit card applitan he had submitted to the €tks to Cash store, and thus
officers were required to obtain a warrant lbefobtaining that applation. On March 13, 2013,
Bennett moved to represent himself in the burglary ciebkeat 286. In his motion, Bennett wrote
that he attended the New York State Universitriminal Defensand West Valley College,
with “honors.” Id. at 287. The motion to represent himh§el the burglary case] was granteld.
at 295.

Hearing on Motion to Suppress

Bennett’'s motion to suppress in the burglease was heard on kth 19, 2013. CT at
297; RT at 42-78. Representing himself, Behtestified by reading from the People’s oppositio
to the motion to suppress. The court eventuatrrupted Bennett, explaining it could read the
papers. RT at 60-63. When asked to profédt¢ual testimony, Bennett argued that Officer
Macfarlane had violated his pdgy by obtaining his debit carglication withouta warrant, that
he was innocent of the charges, and that thlestespect was the person whom officers had foun
with the Dairy Queen gift certificate-Sammy Hagdd. at 63-67. Bennett invoked his Fifth
Amendment rights on cross-examination, lagahe court to strike his testimonid. at 69-70.

At the end of the hearing, the court asked Bénfhke wanted to file additional papers.

=]

Bennett said he was satisfied with the motion that had been filed on his behalf. RT at 72. The

court denied the motion, finding there wassearch under the Fourth Amendment because
Bennett had no reasonable expectatibprivacy in his debit cardpplication. The court also
found that because the Checks to Cash storaateanalogous to a financial institution, officers
were not required to obtain a warrdefore obtaining the applicatiomd. at 77-78, 80. After the

motion was denied, petitioner asserted he wasehtitl relief and asked if he could refile the
8
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motion. Id. at 79. The court told Benndltiat there was a processdiatain review of the ruling
and that he would have to gue the review on hswn since he was representing himsédf.
Bennett subsequently filed a number of motions, Ipedirof which allege to some degree that
he had been arrested without probable causethat the motion teuppress the debit card
application had been wrondiffudenied. CT at 314-27.

Further Proceedings and Bennett's Request for Attorney Carter

The burglary case was subsequently seatritew judge, the Honorable Linda Clark, for
trial. RT at 91, 94. The parties appeared beJadge Clark to discussgal readiness on April 23,
2013. 1d. At that time, the court indated it had “read the entirdfi | have read all of the
previous documents thgou filed, including thd-arettamotion waiver form that you completed
and filed in this case. | brought myself fully tqpdate on everything that’'s happened up to this
point.” Id. at 95. The court said it had reviewed Bdtiaeriminal history and did not believe he
had been out of custody long enough to receive the legal education he had claiméarettas
motion. Id. at 99. Upon questioning by the courtnBett admitted he had never attended schoc
and had never obtained a degree, but maintahre@geople who had attended New York State
University “gave me some informatiob@ut criminal proceedings and stuffid. at 96-99. The
court said it had serious amerns about Bennett's “efforts toanipulate the Court and to
manipulate this case. The information that you placed onRenettawaiver, sir, | believe to be
false, and that gives me great concertal.”at 100.

The court proceeded to discuss the motionsnB# had filed. RT at 100-03. In relevant
part, the court told Bennetfy]ou basically reraie your 1538.5 claim that the police should not
have been able to obtajgour credit application.”d. at 103. The court said the case had been @
the trial calendar for an “extensi period of time,” that the pa&t had been ready to proceed
when Bennett was granted the right to represenséif based on false representations, and that
since that time, “you have decta ready on at least two ocaass and then announced not ready
when you were delivered to the trial departmemd.”’at 104. The court said it would not revoke
Bennett’s pro per status, but urged petiér to proceed with an attornelg. at 105-08. Bennett

responded, “I don’t want to go to trial, but | knovath would win if | went to trial based on the
9

n



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

evidence that was discovered and based oaffloer did perform an unlawful arrestld. at 108.

Bennett complained that he was not allowetinsh reading the motion at the suppression

hearing because “[e]Jverybody got boaaal didn’t want me to read.” RT at 109. He said he ha
an expectation of privacy imis debit card applicationd. The court explained that the motion to
suppress had been properly decided against Befett in this Court’s view, the decision that
was made was the only one that could have besae. There was no expectation of privacy in
documents that are delivered to a third persah si$ was done in the case of your loan-credit
card application.”ld. at 109-10. Bennett said he wantedaatinue to represent himself, but

insisted that he wanted the evidence agdimstsuppressed. The coueiterated that Bennett

could not relitigate the motion to suppress. thert said it set aside May 2, 2013, to review ea¢

of Bennett's motiondd. at 113, and said it would set the cametrial after that. The court gave
Bennett a week to file any additional supplemental pagdrat 110-11.

On April 23, 2013, petitioner fitkthe following motions; an ihmine motion to suppress
the identification evidence; a motion to set asideinformation for illegal search and seizure
under Penal Code section 995; a motion to set #sededictment because the district attorney
failed to present exculpatory evidence to thengrjury; another motion alleging discriminatory
prosecution; and a motion to suppress the evidehbis identification nder Penal Code section
995. CT at 336-62.

On May 2, 2013, the parties convened to disBemett's motions andiéd readiness. CT

at 380. Attorney Carter, who wespresenting petitioner in the DUO&se, was present. RT at 123.

The court reviewed and deniedrBett’'s motions, finding that theyll stated inapplicable legal
claims or had previously been denidd. at 124-53. Despite the court’s previous admonisment
Bennet had been attempting to relitigate the mdbasuppress, arguing that the fruits of the
search should have been excludetl.at 146-47. The court reiterdtéhat “the Court has ruled
that the search and seizure was lawfudl” at 148. The court told Benttie“You have filed a stack
of paper that is equal to the sizetlo¢ entire file so far. And ewything in here is an attempt to
reargue something that has already been argutdecided. That's called abuse of procesd.”

at 148-49. The court explainedattihere were means for Bennetreview the court’s rulings,
10
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but that he could not do so byrgly refiling the same motionld. at 149.

Petitioner then moved to dismiss the clmsadiscovery violations. RT at 158, 160.
Bennett explained that he had requested bunhbadeceived from the prosecutor “the Dairy
Queen gift card that was casdated [from Hagos],” “[p]icture of suspect Hagos,” and “a photo
lineup of that suspect [Hagos]Id. at 154-55. In response, and refgg to the polke report, the
prosecutor said that no phdioeup had been conducted whtagos and that the gift card
confiscated from Hagos had beeturned to the Dairy Queeid. at 155-56. The prosecutor said
she had not received the photo of Hagos thableed attached to thpmlice report but would
request it from the police departmeid. at 158.

In response to Bennett’s allegations of discowenjations, the triatourt told petitioner
he could have additional time to review the evice if needed. RT at 158-59. “[l]f it creates
some problem for you in preparing for trighu can bring that ugrhen appropriate.id. at 159.
Bennett stated that it waaaial profiling for the policaot to investigate Hagodd. “So the
defense has the right to-ha®gnds to question the fairnesstioé photo lineup because of that
encounter . .. ."ld. at 160. The court stopped petitioned axplained that he was not precluded
from challenging the photo lineup, and couldsdountil the eve of trial if he choséd.

After Bennett's motion to dismiss was denied, ¢bart set the case for trial. RT at 162.
Bennett then requested auct-appointed attorneyd. at 163. Bennett told the court, “If Kristin
Carter is willing to take ovethe case with your permission, | witat she can, if possibleld. at
164. The court appointed attorney Cartiek.at 165. The court noted that the case “has been
ready to proceed for some time, been througretiitire litany of pretrial motions on several
occasions, 995, 1538.5. Sort of sounds like thexg be a pretrial identification photo lineup
issue that may be out there waiting to beed. | don’'t know. Qgainly Mr. Bennett has
suggested that.1d. at 165. The court satte case was not complicdtéut set trial for August
in order to give the defense enoughédito prepare and obtain discovelg. at 165-67.

Preparation for Trial and Faretta Request
On June 10, 2013, a week before the DUI tiedan and three weeks before the burglary

trial began, Bennett again requested that he bev@dldo represent himself in the burglary case.
11
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RT at 172-73. The court told Bennett that attgrCarter had announced she was ready for trial
both cases. The court cautionedtttf it granted Benrtés request to represent himself, Bennett
would not be given another continuance to prepare for tdakat 174. Bennett said he was read)
for trial and responded in the affirmative whea ttourt asked if he was ready to put on his own
evidence and respond to the dddtattorney’s evidenceld. at 174-75. Bennett stated, “I'm very
familiar with the theft case and that’s why | would like to represent myself. I'm very familiar v
it and | have-I'm familiar with the manipulation of the trial and | have prepared my defddse.”
at 176. The court deferred deciding the motion.

Trial began on the DUI case on June 18, 20038.at 409. That day, the court denied
Bennett’'s request to represent himself in theglauy case. Augmented Reporter’s Transcript
(ART) at 15. The court reminded Bennett that it grdritis last request for an attorney because |
previously stated he would be leetbff with an attorney and wantéal forfeit his pro per status.
Id. at 14. The court rejected Bennett's explamathat he previously requested an attorney
because he could not prepare for trial duefaoraly emergency, explaining that Bennett had firs
mentioned that family emergenoyonths earlier, unrelated to Hiarettarequest.ld. at 15. The

trial court stated:

| believe that because of whateaclearly demonstrated efforts to
manipulate this Court that youearither unwilling or unable to
abide by courtroom proceedings and protocols.

Now I’'m not going to go ouethe entire litany oévents that lead me
to this conclusion. I'm going to summarize them.

You have been throughout these proceedings known to make
constant interruptions. | havead to comment on it a number of
times. You have made efforts to speak over the Court when the
Court is speaking. Now that’s not going to show up in the record.
There’s a couple times you actually admitted it on the record, but
basically my reporter’s practiceifd’m talking and you start talking
over me, or if your attorney is talg and you start talking over her,
the reporter will do her best tonly report me or the attorney
because she can only pick one. tat has been a big problem.

And when | talk about your effts to mislead, sir, and to
manipulate, I'm talking about such things as the information that
you give to the Court that is cdastly changing, particularly on
close scrutiny. 1 also know that Doctor Barron when he examined
you, reported to this court that #éoreasonable degree of psychiatric
certainty, you are feigning or aggerating symptoms. There is
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mention that it's been parted that you do so @ain attention or to
get your personal needs or desires met.

This case is set for trial and is ggito proceed to trial on July 8. |

have great concerns as | havelioated, sir, that because of the
outbursts, because of your talking over me, because of your talking
over your attorney, because obw efforts | truly believe to
manipulate this Court, and there’soaithat just isn’t going to appear

on the record . . . and also because your demeanor does not appear in
the record, | am going to deny ydearetta motion at this time and

Ms. Carter will continue to represent you in this case.

Id. at 15-17.
DUI Trial

Attorney Carter represented petitioner ialton the DUI case. Carter’s strategy was to
obtain an acquittal for petitionen counts 1, 2, and 3-reckless drgywhile evading an officer,
carrying a concealed dirk or dagger, and evagoige. RT at 215-19, 652-80. To do so, Carter
presented two witnesses on Bennett's behalf. Rinssychiatrist testifiethat Bennett's actions
were consistent with meth-induced psycho§i3. at 492-520. Second, Beett’'s mother testified
that she and Bennett carried ®&br their work in construain, and that a box-cutter, which
petitioner had been found with, was one such téblat 532-35. The trial concluded on June 26
2013. Bennett was found guilty of several coubts,the jury hung on count two, possession of
concealed dirk or dagger, based on the box cuattel the court subsequently dismissed the cour
on the prosecutor’'s motion. CT at 472-79, 513.

Burglary-Trial Preparation, Marsden Hearing and Faretta Request

On July 3, 2013, the parties convened for a sigpdsite on the burglary trial. RT at 748.
Carter said she was ready for trisdl. at 750. Bennett interrupted tbeurt, insisting he wanted a
hearing to remove Carter pursuanP&ople v. Marsder? Cal. 3d 118 (1970)ld. at 748-49. The
court stated that Bennett was ‘anvery hostile posture” and cautied that he may need to be
removed from the courtroomd. at 749-50.

Nonetheless, the court heldvemrsdenhearing. Petition at 539. At the hearing, Bennett
complained about Carter’s performance durirgg@l trial, claiming that she should have

brought a motion to dismiss the case after the stauld have presented ntal health evidence
13
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from 2004 to support his claim of meth-induced psyhasld him to be quiet during trial, and
called his mother as a witnesghout his permission. Petition &1-55. Bennett also complained
that Carter declined to file a motion to dismiss in the burglary tidalat 53-54.

The court ruled it would not sicharge Carter. Petition at 5Regarding the DUI case, the
court agreed with Carter thaiette was no basis to move to dismthe case after the conclusion g
trial. The court also said that evidencepefitioner’'s 2004 meth-induced psychosis was likely
inadmissible because it was irrelevampetitioner’s condition in 2011ld. at 56-57. The court
noted that the expert witness @auprocured in the case was “aofethe best expert witnesses |
have heard in my entire caredrdon’t know where you found heBut she was awesome, sir, an
| have seen a lot of exgievitnesses testify.'1d. at 56. The court found “nothing about [Carter’s]
failure to introduce that evidence thatnsompetent. Quite the contraryld. at 57. The court
also said that it witnessed Carter silencing poetér during trial, and that Carter did so because
petitioner was being disruptive duritite prosecution’s closing argumemd. Finally, the court
said that the only reason Bennett was acqudfexmbunt 2 was because Carter presented his
mother as a witnesdd. at 57-58.

Regarding Bennett's complaints in the barglcase, the court said the “same thing
applies. Previous motions have already been teédyand they have beenmiked. [Carter] is not
allowed to bring another one. She couldn't if lated to. Even if there were grounds, which
she says there are not, | have to accept thextcept it because the previous ones have been
denied and because Ms. Carter is makingolst legal judgment in that regardd. at 57.

The court said Carter was correct in tellingitpmner that she wouldot simply do what he
asked: “The law says she makes the tacticabdews. That's why you have a lawyer, sir. Is
because [sic] she understands thingsyite can’t bring another 995 motion.Id. at 58. The

court concluded:

There is simply nothingsir, in what you haveaid that establishes
that Ms. Carter has been in anyywaeffective, incompetent or less
than a vigorous advocate for your right.

And so | find that to the extentdte is any conflict between you or
any communication problem betwegau, it is, sir, as a result of
your lack of understanding about thélsmmgs and as what | perceive
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to be a very high level of frusttion on your part. But understand,
sir, that | do not find that that frustration is in any way justified or
founded on any failure of Ms. Carter to fully represent your
interests.

Id. at 58-59.

Bennett then requested that he be allowed to represent himself. The court denied the
motion, stating it had previously denied Rerettarequest based on his efforts to manipulate thq
court and due to his disruptive behavior. &1780. “The only exceptioto that [disruptive
behavior], sir, that | have seermiben Ms. Carter was representing yold. Bennett said the
court should be disqualified, that he did notéewvant you as a judge,” and accused the court g
prejudice and discriminatogyrosecution, exclaiming “youys are fucking racists.id. at 781.
Bennett was removed from the courtroom. Hetodake “removed physically from his chair,” and
was “yelling, resisng the deputies.ld. Even after being removed, bentinued to be “vocal” in
the court’s holding cellld. at 782.

Burglary Trial Motions in Limine

On July 8, 2013, during a hearing on motionBrmne, Bennett interrupted the court to
say he wanted Blarsdenhearing “to state my complaint” thaé and attorney Carter were “not
getting along right now. There @sconflict of interest.” R&t 788. Carter said there was no
conflict of interest. Bennett said that aftercing his complaint he would move to represent
himself. Id. When the court said it would not heas homplaint, Bennett told the court: “You arg
going to hear my complaint because itig right to freedom of speechld. at 789. Bennett said
he had a problem with Carter and poingéeldandful of papers in her directiold. Petitioner said
he wanted Carter to move to dismilse DUI case but Carter did not do 4d. at 791.

The court told Bennett that he had alreadye@d those issues. RT at 791. He became
“extremely agitated.”ld. The court reiterated that Bennett@ncerns over “what happened at a
previous trial which you have r&d on a number of occasions have been considered by me ar

your request has been deniedd’ at 792. Bennett then said:

You don’'t understand whatgoing on. Theras a problem here.
Ms. Carter is harassing me. All right.

She says she wants to have sex with me and stuff. And | said, |
want-l ain’t got time for this. I'man inmate. And pretty much I'm
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like, this is not cool because I'mibng harassed here. | just want to
get to the fact-the facts-get the fastraight about my case. | do not
want to be around that lady.

| do not want to talk to her about this case because she is treating me
as a fool based on the facts and everything-other efforts put in this
case is being disregarded frome&t Defilippis [Bennett's former

private attorney] to my repredation. She has not continued to
where | left off to understand the facts of the case. All right.

Id. at 792.

The court told Bennett, “[Cartehas represented you faithfuynd well so far and | expect
that she will continue to do tlsame. And if she is unable tor, st will be because of your
behavior.” Id. at 793.

Referring to the papers he had pointed ate€aBennett said he wan possession of an
application to the state bar assdion and would file a compladiagainst Carter if he was not
allowed to represent himgetlf you do not grant myMarsdenmotion, | will send the application
to the chief of trials and he will have to iatraw her bar card. And you guys keep playing like
I’'m a type of fool. Go ahead. She will not remmetsme.” RT at 793-94. Bennett requested to b
removed from the courtroom, and then said: “I tdisl Carter that | do not want a jury trial, first
of all. 1told her | did not wara jury trial, ma’am. Okay. Reember that. Ms. Kristin Carter, |
do not want no jury trial. |1 wantdon’t want a jury involved in thisase. Okay. What the hell is
going on? You guys keep playing with me. Whyn going to have a federal investigation on
you mother fuckers.d. at 794.

Bennett was removed from the courtroom. RT at 794. The court stated for the recorg
Bennett “became extremely hostile and physical Wiéhdeputies. That this occurred after he
stood up and said get me out of here. He contitugsll and resist and murrently screaming in
the holding cell.”Id. at 795. After a short recess, amith Bennett still removed from the

courtroom, the court went back on the recordrelavant part, the coustated that because it:

would not reconsider th&aretta motion and particularly on the
basis of Mr. Bennett's repeated giions from the prior trial, Mr.
Bennett, as | think is fairly cleabecame somewhat agitated. Ms.
Carter felt the need to move sontistance a little further away from
him at the counsel table.

Mr. Bennett indicated that if hisMMarsdenmotion wasn’t granted
that-and he held up a paper-thatviauld file a complaint with the
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state board against Ms. Carter tlousating a conflict of interest.

| view this as nothing more thaamother effort of Mr. Bennett to
manipulate these proceedings. 'Hebviously unaware that the
mere filing of a complaint would not create a conflict of interest.
But nonetheless, it is a clear effoot manipulate what is transpiring
here.

Id. at 796.
Burglary Trial

The burglary trial commenced the next @eyJuly 9, 2013. RT at 812. Carter announce
that contrary to her advice and wishes, Bennett@dhtd waive a jury trial RT at 815. The court
accepted the waiver after confirming with Benrtle#tt he understood what a bench trial would
entail and that his wa@r was free and voluntaryd. at 819.

During the trial Carter cross-examinee@ fhrosecution witnesses with respect to the
identification of Bennett, in that it was weak ahdt the photo lineup wasiggestive. RT at 849,
852, 855-59, 863-65. She also elicited informatiat Hagos was the one who attempted to use
the stolen gift card and was not arrested. aR985-86, 991-92. The court found Bennett guilty
all charges. RT at 1015-16. The court explaitederdict, noting thait had reviewed the

surveillance video that hagén admitted into evidence:

[T]here was no question in my mirbat the face | saw briefly, but
the face | saw crossing in front of the camera, was that of the
defendant. There’s simply no qties in my mind. The defendant
has an extremely distinctive facedde has a very distinctive chin,
very prominent eyebrow ridgedde has a distirttve nose and ears
and is a fairly recognizable person.

But even that aside, there arénet factors, again, which counsel
also didn’t mention. The signatgréhat appear on the Dairy Queen
receipts, the Lifestyle 420 receipts. , and the application that was
submitted for the [debit] card.

Although it is clear to this Court that the signature on the receipt
using the fraudulent access card are all different, clearly not
someone signing a name they are used to signing. They have some
extremely distinctive features thaliso exist in the signature of Mr.
Bennett on the application for the Nexis card.

He has-he uses a great deal of flourish in his writing. And some of
the flourish, among the various redsipare almost identical just to
the lay person’s eye.

So that although by the eye wout@rtainly not be sufficient to
establish his identity as the perpetrator of this offenses [sic],
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certainly does tend perhaps to connect him to those offenses.

| also do not believe based on myiesv of the sixphotographs that
were used in the ahtification lineup pocedure are so unduly
suggestive somehow that they tend to isolate or identify the
defendant such that the witnessesuld be likely to make a false
identification. That's particularlyrue in the case of Mr. Moreno
whose description of the defendant was quite accurate, at least from
again the Court’s own observationacluding my observations of

the photographs taken at that timewihich he looks very similar to

the way he appears in court today.

So for those reasons, | do, as | say, accept the identifications of the
witnesses in this case.

Id. at 1013-14.
Sentencing and Further Proceedings

At a presentence hearing in Septeni3, Bennett accused th&alrcourt of being
oppressive and abusing its power and requested aMddnsedenhearing and to represent himself
RT at 1035-36. The court heard the motion @vé&nber 4, 2013. RT at 1040-56; Petition at 63
78. Bennett argued in his motion that, “K. Carsea liar and sexualljouched me during an
attorney interview.” Petition at 67/e stated at the heag that Carter had previously told him he
was “not getting no bail, and she asked me-to lsaxewith me, and she touched me on my peni
because she couldn’t give me oral sdd.” Bennett further alleged that Carter refused to file
motions, contacted his motheitout his permissionral failed to present information about his
medication.Id. at 68-70. He faulted Carter fortiwringing a motion to dismiss based on a
violation of his constitutioriaights and complained agaiinat there had been no police
investigation of Hagosld. at 70, 72. Bennett told the courtt’sIme telling her to enforce the law
and she is refusing to,” and that Carter “haduate like some type dfood rat chick, you know.
She -- her mind is on sexlt. at 73, 76

Carter responded that she tiged “every single appropriateotion in this case. There
were a number of motions in liminé made the appropriate objectionslt. at 74. Carter
confirmed that Bennett had suggested a number of motions and, “I have taken what he has {

seriously, considered them, and diat file motions as they were not proper motions, not based

3 Bennett also attempted to reargue several ighaéshe court had alregduled on at the prior
Marsdenhearing. Petition at 68-78.
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the law and not helpful for Mr. Bennett's caséd’ at 75.

The trial court addressed Bennett, stating:

Let me make it very clear. absolutely do not believe your
allegations, your vile allegationgdhat Ms. Carter has tried to
sexually assault you. | don’t believe you, sir. | believe that you are
lying about that.

| believed you were lying the fireime you said it, and | believe that
you were lying when you wrote it in that document, and | believe
that you continue to lie about that.

Just so there’s no question heréhave already &®d Ms. Carter
about that. She wins the creilitly test, sir. You lose it.

And | don’t want to hear youronitinued comments about that.
Second, | have given you every oppmity to voice a basis in fact
for your request to have Ms. Cartischarged as I'm required to do
under the law.

You want to continue targue legal theories your case. You want
to continue to accost the igmty of your attorney who has
represented you diligently and meo competently than most

attorneys could have de in this case. You are unhappy with your
situation. | don’t blame you.

Id. at 76-77. The trial court further informedrBett, “[T]here is no basis for this Court to
discharge your attorney on the grounds thatres not competently represented you. And the
motion is denied.”ld. at 77.

Carter subsequently moved the court to stBkanett’s strike prior. RT at 1058, 1064-65
When the motion was denied, Bennett attemfitaslaive sentencing; claimed he was going to
obtain a private attorney; and said, “I'm not reéalype sentenced, Your Honor. I'm not ready. |
need to get an attorneyld. at 1077. The court sentewicpetitioner taa total of ten years in state
prison for his convictions in the two cases, ard kdm he had the right to appeal, during which
time Bennett asked if he could go to themror “boot camp” instead of prisond. at 1081,
1087.

Discussion

1. Suppression Motion

Bennett says that his trial counsel, Carters weffective for failing to relitigate the

suppression motion. Bennett’s prior attorney tmemyed to suppress the identification evidence,
19




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

before Carter had appointed. RT at 77-80nri¢t chose to represent himself at the hearing on
the motion to suppress. The motion was démin March 19, 2013. Under California law a
defendant whose motion to suppress is decégohot bring another motion to suppress. A
defendant’s only option is to briraq extraordinary writ within thiy days of the denial of the
motion to suppress or to proceed to trial anerlappeal the decision. California Penal Code
section 1538.5(i)(m). Carter was appointedMay 2, 2013. California law prevented her from
bringing another motion to suppseand the time had expiredlidng an extraordinary writ.
Counsel was not deficient for failing to file estha new motion to suppress or an untimely writ,
neither of which would have been allowed under state B@e Rupe v. Wopfl3 F.3d 1434, 1445
(9th Cir. 1996) (“[T]he failure to take a futibction can never be deficient performance.”). The
trial court informed Bennett immediately aftemgierg the motion to suppress that he needed to
follow the established process to have the deriaéwed by a higher cot. Bennett proceeding
pro se could have filed an extraoraliyn writ, but chose not to.

Even if trial counsel had been deficientfBett was not prejudiced. The trial court ruled
that Bennett had no reasonable expectationiogy in the application he voluntarily submitted
to the Checks to Cash store, and that becties€hecks to Cash store was not analogous to a
bank, there was no statute requirexglusion of the search. The@eme Court has held that an
individual does not have a reasonable expectatigrivacy in bank records, including “checks,
deposit slips, . . . financial statements, and . . . monthly stateméhiged States v. Miller425
U.S. 435, 442 (1976). California cases have follomMdter and found no Fourth Amendment
violation when police obtain suspect’'s name and address from the post office or telephone
company, even where the subscriber has an unlisted nufbeple v. Pearsqri69 Cal. App. 3d
319, 322-25 (1985People v. Bencomd71 Cal. App. 3d 1005, 1014-15 (1985). This claim is
denied.

2. Failure to call Sammy Hagos and photo line-up

Bennett says that trial counsel was ineffectarefailing to investigag Hagos and call him
as a witness. He also alleges that counsel dhaye challenged the faikito place a picture of

Hagos in the photo line-up.
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Counsel’s decision not to investigate aadl Hagos as a witness was supported by the
evidence. Even though Hagos had used one dfitheertificates, there wgavideo surveillance of
Bennett purchasing the gift certificate with the statard. There was also video surveillance of
Bennett attempting to return merchandise purchestdthe stolen cardThe video surveillance
showed Bennett committing the crime. The witnesses also identified Bennett as purchasing
items with the stolen card. It is not clear hionmther investigation of Hagos would have been
helpful. See Rompilla v. Beay®45 U.S. 374, 383 (2005) (“[T]he duty to investigate does not
force defense lawyers to scour the globe endtfichance something will turn up; reasonably
diligent counsel may draw a line when they hgueed reason to think further investigation would
be a waste.”)Douglas v. Woodford316 F.3d 1079, 1088 (9th Cir. 20@#)e duty to investigate
“is not limitless” and does not necessarily requid #very conceivable wigss be interviewed).

Nor was counsel ineffective for failing to célhgos as a witness. Bennett does not alleg
that Hagos would have testifieor does Bennett dedme the substance of what his testimony
would have been. Bennett cannot establish ineffective assistance of counsel on thisdeasis.

Wharton v. Chappell765 F.3d 953, 981 (9th Cir. 2014) (remanding for determination of wheth

defendant’s half-brother who livezlt of state “would have made himself available as a withess

at penalty phase of capital triaBllen v. Woodford395 F.3d 979, 1002 n.2 (9th Cir. 2005) (“the
district court correctly disregarded the failurectdl [three named witnessje because Allen failed
to make a showing that they would have testiffecounsel had pursugdem as witnesses”);
Andrews v. Davisr98 F.3d 759, 792-93 (9th Cir. 2015) (petitioner failed to present affidavits
from purported alibi withessedpows v. Wood211 F.3d 480, 486 (9th Cir. 2000) (petitioner
presented no evidence that alleged alibi witmasgld have presented helpful testimony becaussg
he failed to presenffedavit from witness).

Counsel was not ineffective for failing to obtain a photo line-up with Hagos. One witng
had prior dealings with Bennett, and the othén@ss had a memorable experience with Bennet
Of course there was also vidsarveillance of the incidents and Bennett’'s actions. The trial coy
reviewed Hagos’s photo that was introducettiat and found thathere was no doubt that

Bennett was the person in the video. Bennett's rangicontentions are meritless. This claim is
21
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denied.

3. Failure to obtain discovery and prepare a defense

Bennett says that his trial counsi@ not obtain one of the giftards or a picture of Hagos
and that she failed to prepare an adequate defddsnnett only presents conclusory allegations
with little support which is insuf@ient to obtain habeas reliesee James v. Barg4 F.3d 20, 26
(9th Cir. 1994) (“Conclusory kEgations which are not supportieg a statement of specific facts
do not warrant habeas relief.”).

The gift card was returned to the store antlused as evidence by the prosecution. A
picture of Hagos was admitted as evidence duringstwid appears that counsel had the picture.
Regardless, it is not clear how either of thiésms would have aided Bennett. As described
above, there was overwhelming evidence impligaBennett. Nor is it clear how counsel was
ineffective in her defense. Despite overwhelgnevidence, the recomddicates that counsel
thoroughly cross-examined the wes and presented solid argurserennett is not entitled to
relief. Even on de novo review the Supee@ourt has stated that “[sJurmounti@tickland’s
high bar is never an easy tasladilla v. Kentucky559 U.S. 356, 371 (2010).

4. Sexual Harassment

Bennett claims that he and counsel wera gexual relationship and she harassed him by
texting and showing him nude picés of herself while in the canoom. He argues that her legal
service became incompetent as a result.

The trial court conducted several hearings with respect to Bennett's desire for new co
and to represent himself. As noted in detail above, the trial cowta@jBennett’'s accusations
that counsel sexually harassed him. The ¢oart found that Bennett had fabricated the
accusations to create a clietfof interest in order to obtain wecounsel. Petition at 76-77; RT at

795-96. The trial court stated:

Let me make it very clear. absolutely do not believe your
allegations, your vile allegationghat Ms. Carter has tried to
sexually assault you. | don’t believe you, sir. | believe that you are
lying about that.

| believed you were lying the fireime you said it, and | believe that
you were lying when you wrote it in that document, and | believe
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that you continue to lie about that.

Just so there’s no question herehave already &®d Ms. Carter
about that. She wins the creilitly test, sir. You lose it.

Petition at 76-77.

On habeas review, factual determinations niadthe state court are presumed correct and
can be rebutted only by clear arwhvincing evidence. 28 U.S.€2254(e)(1). With respect to
credibility determinations, federal habeas cobh&ee “no license to redetermine credibility of
witnesses whose demeanor has been observi Isyate trial court, but not by thenmMarshall
v. Lonberger459 U.S. 422, 433-434 (1983&nderson v. Bessemer Ciy70 U.S. 564, 575
(1985) (“only the trial judge can l@vare of the variatins in demeanor andre of voice that bear
so heavily on the listener’s understarglpf and belief in what is said"gophanthavong v.
Palmateey 378 F.3d 859, 867 (9th Cir. 2004) (“becausedtate court conducted an evidentiary
hearing in which Mr. Sophanthavwptestified, we are required tiefer to the state court’s
credibility findings”).

In this case, the trial court had ample oppoitly to observe Bennett and counsel in the
variousMarsdenhearings and the many other court agpaces. Bennett has failed to present
clear and convincing evidence tdu the trial court’s determinatn that he was lying about the
accusations. Moreover, a thorough review ofrerd demonstrates many instances of Bennett
attempting to manipulate the proceedings. lield about attendingarious colleges and
universities when he sought to represent him€T.at 287; RT at 96-100. Bennett threatened to
submit a complaint to the state bar and hawmsel disciplined if helid not receive a new
attorney. RT at 794. Bennett accused the trial aileing racist and asserted that the trial
judge should be disqualifiedd. at 781. Bennett later accused i@ court of being oppressive

and abusing its powelild. at 1036. He also threatened tiiate a federal investigation on the

trial court. I1d. at 794. As noted above, Bennett had to be forcibly removed from the courtroom or

multiple occasionsld. at 781, 794, 1036-37. For all thesasens this claim is denied.
5. Jury Trial
Bennett maintains that trial counsel was ineffective for recommending a bench trial and

that she promised him that the trial judge would give him benehtswaived a jury trial. These
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allegations are contradicted by the record. @ya hearing on motions in limine, Bennett stated

| told Ms. Carter that | do not wanfjary trial, first of all. | told her

| did not want a jury trial, ma’am. Okay. Remember that. Ms.
Kristin Carter, | do not want no juttyial. | want-1 don’t want a jury
involved in this case. Okay. What the hell is going on? You guys
keep playing with me.

RT at 794. Counseltler told the court:

I've talked to Mr. Bennett and he’s informed me that he would like
to waive the jury and proceed by way of court trial. | have advised
him of my view on this and | havactually advised him to proceed
by way of jury trial.

But he insists that he would like proceed by wawf court trial,
and that is his decision ameék have discussed it fully.

RT at 815. In the ensuing cotjuy Bennett asserted his rightwaive the jury. RT at 815-19.
Counsel was not ineffective because she did moimmenend that Bennett waive a jury trial. This
claim is denied.
BRADY VIOLATION

It appears that Bennett argubat the prosecutor violatd&frady by destroying or failing to
disclose the gift card that the police confiscdtech Hagos and by failing to initially disclose the
photo of Hago$.

Legal Standard

In Bradythe Supreme Court held that “thgpgression by the prosecution of evidence
favorable to an accused upon requesiates due process where thadence is material either to
guilt or to punishment, irrespective of theod faith or bad faith of the prosecutiond. at 87.
Evidence is material if “there is a reasonablabability that, had the evidence been disclosed [t¢
the defense] the result tife proceeding would have been differer@dne v. Be|l556 U.S. 449,
469-70 (2009). “A reasonable probability does mean that the defendant ‘would more likely
than not have received a different verdict with evidence,” only that the likelihood of a different
result is great enough to ‘undermine[] adehce in the outcome of the trial.3mith v. Cainl132

S. Ct. 627, 630 (2012) (quotingyles v. Whitley514 U.S. 419, 434 (1998%alteration in

“ Bennett's argument that he was arrestétout probable causgoes not set forth Brady claim.
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original)).

In sum, for aBrady claim to succeed, petitionenust show: (1) that the evidence at issue
favorable to the accused, either because it islpatary or impeaching; (2) that it was suppresse
by the prosecution, either willfully or inadvently; and (3) that it was material (or, put
differently, that prejudice ensuedpanks v. Dretke540 U.S. 668, 691 (20p4Strickler v.

Greene 527 U.S. 263, 281-82 (1999).

Discussion

Bennett is not entitled to habeas relief forBiady claim. The gift card and photo of
Hagos were not favorable to him, were not suppressed by the prosecution and were not mat
The gift card was returned to the store and cbhale been obtained by the defense. Regardles
he provides no argument as to how the gift carsl faaorable or materialSimilarly, Bennett has
not sufficiently described why the pictuseHagos was favorable or material.

To the extent that Bennett contends thers stgppressed evidence tethto his arrest, he
has not identified what specific evidence wagpsassed. Bennett was in possession of the poli
report and was aware of the circumstances adiinest and the pretrigdentification. Bennett
filed numerous pretrial motions regarding the circumstances aft@st. This claim is denied.

INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL

Bennett argues that appellate counsel wasant¥e because she: (1) failed to appeal the

denial of the motion to suppreg8) failed to appeal #htrial court’s rulinghat the photo lineup

was unduly suggestive; (3) failedraise the issue that Bennett imprdpevaived a jury trial; (4)

failed to allege &8radyviolation; and (5) failed to withdraas Bennett’'s attorney when they werg

having a conflict of interest.

Legal Standard

The Due Process Clause of the FourteentleAgment guarantees a criminal defendant t
effective assistance of counsellus first appeal as of rightvitts v. Lucey469 U.S. 387, 391-
405 (1985). Claims of ineffective assistancabellate counsel are reviewed according to the
standard set out iBtrickland Smith v. Robbin$28 U.S. 259, 285 (2000F.irst, the petitioner
must show that counsel’s performance wagadijely unreasonable, wih in the appellate
context requires the petitionter demonstrate that counsel acted unreasonably in failing to
discover and brief a merit-worthy issumith 528 U.S. at 285. Second, the petitioner must sh
prejudice, which in this context means ttia petitioner must demonstrate a reasonable
probability that, but for appellate counsel’s fa@luo raise the issue, the petitioner would have
prevailed in his appealSmith 528 U.S. at 285-86.
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It is important to note thatppellate counsel does not haveonstitutional duty to raise
every nonfrivolous issue requested by defend&ee Jones v. Barne#3 U.S. 745, 751-54
(1983);Miller v. Keeney882 F.2d 1428, 1434 n.10 (9th Cir. 1989). The weeding out of weake
issues is widely recognized as one oftthBmarks of effective appellate advoca&ee id at
1434. Appellate counsel theredowill frequently remain abovan objective standard of
competence and have caused his client no prejfmlidke same reason: because he declined to
raise a weak issudd.

Discussion

Bennett has not shown that appellate counsslineffective. As discussed above, trial
counsel was not ineffective with respect to theiamto suppress, the photo lineup or the waiver
of a jury trial. For the same reasons, appetiatensel was not deficient for failing to raise these
claims. Appellate counsel had no dutyagse every issue requested by Benngde Jonesi63
U.S. at 751-54. Even if appellate counsel wascadt for failing to raise these claims there was
no prejudice for the same reasons discusbedea Similarly, appellate counsel was not
ineffective for failing to raise thBradyclaim. As set forth by the Court, there was no merit to tl
Bradyclaim. Furthermore, all of these claimesre presented by Bennett in a pro se habeas
petition to the Californi&ourt of Appeal, which denied tlpetition. There was no prejudice in
appellate counsel’s failure to raise these cldsmause they were denied when presented to the
state court.

Bennett also argues that affgee counsel was ineffective for failing to withdraw when
there was a conflict of interest pursuanfAtaders v. California386 U.S. 738 (1967)Andersis
not relevant because it involves the procedurevieen appellate counsel believes the appeal is
frivolous. See Anders386 U.S. at 744. In this case appelleounsel did not believe an appeal
was frivolous. Indeed, she filed an appeal thas partially successfuBennett appears to argue

merely that he was dissatisfied with appellatensel's general tacticdecisions. Yet, he has

failed to demonstrate any conflict of interest.

Bennett sought for appellate counsel to wittvdryet she informed him that she did not
have grounds to withdraw. Shepéained that he could write tbe California Court of Appeal
and request a different attognePetition at 90. Appellate aasel informed Bennett that she
would not file various motions hequested because they were swgiported by law. Petition at
90. Appellate counsel’s refusal to file frimnis motions does not demonstrate that she was
ineffective. See Jonest63 U.S. at 751-54. Bennett informgapallate counsel that if she did not
file the motions then she should withdrawetse he would file a habeas petition alleging
ineffective assistance of counsdilhis still fails to demonstratecnflict of interest or that
appellate counsel was ineffective. Bennett hashown any prejudice in that he has not shown
how any of the unfiled motions would have beencessful. To the extent Bennett also argues
appellate counsel erred in waigi oral arguments before the California Court of Appeal, he has
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failed to show that she was deficient in doing sthat any prejudice resulted. These claims are
denied.

CERTIFICATE OF APPEALABILITY

The federal rules governing heds cases brought by state prisemequire a district court
that issues an order denyin@abeas petition to either grant or deny therein a certificate of
appealability. SeeRules Governing 8§ 2254 Cases, Rule 11(a).

A judge will grant a certifica of appealability “only if the apippant has made a
substantial showing of the den@fla constitutional right,28 U.S.C. § 2253(c)(2), and the
certificate must indicate whiclssues satisfy this standardl. 8 2253(c)(3). “Where a district
court has rejected the constitutibokims on the merits, the show required to satisfy 8§ 2253(c)
is straightforward: [tlhe petitioner must demoastrthat reasonable jussivould find the district
court’'s assessment of the constangl claims debatable or wrongSlack v. McDaniel529 U.S.
473, 484 (2000).

Here, petitioner has made no showing warngna certificate and so none is granted.

CONCLUSION

1. The petition for writ of habeas corpu©ENIED. A Certificate of Appealability is
DENIED. SeeRule 11(a) of the Rules Governing Section 2254 Cases.

2. Because the Court has denied the petifpetitioner’s miscellaneous motions (Docket
Nos. 39, 40, 41) areENIED.

IT IS SO ORDERED.

Dated: July 9, 2018

JAMESD#NATO
United Stdtes Districtct Judge

27




United States District Court
Northern District of Califorra

© 00 N oo o b~ w NP

N N NN DN DN DN NN R R R R R R R R R R
0o ~N o O~ W N PP O © 0w N o o M W N BB O

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DAVID BENNETT,
Plaintiff,

Case No0.16-cv-01918-JD

V. CERTIFICATE OF SERVICE
DEBBIE ASUNCION,

Defendant.

I, the undersigned, hereby certify that | amemployee in the Office of the Clerk, U.S.

District Court, Northermistrict of California.

That on July 9, 2018, | SERVED a true andreot copy(ies) of th attached, by placing
said copy(ies) in a postage paid envelog@rassed to the person(s) hereinafter listed, by
depositing said envelope in the U.S. Malil, omptgcing said copy(ies) intan inter-office delivery

receptacle located in the Clerk's office.

David Bennett

Atascadero State Hpisal

P.O. Box 7001

Unit 13 AT#068695-6
Atascadero, CA 93423-7001

Dated: July 9, 2018

Susan Y. Soong
Clerk, United States District Court

Byz%}&%.
LISA K. CLARK. Denuty Clerk 1 to the

Honorable JAMES DONATO
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