Morales et al v. Cou

© 00 N o o b~ W N P

N N NN NN P B P R R PP PR
o A W N PP O © 0 N O O b W N +—, O

26

MITCHELL, BRISSO,
DELANEY & VRIEZE, LLP
814 Seventh Street
P.O. Drawer 1008
Eureka, CA 95502

2

ty of Mendocino et al D

ROBERT R. POWELL, SBN 159747
SARAH E. MARINHO, SBN 293690

LAW OFFICES OF ROBERT R. POWELL
925 West Hedding Street

San Jose, California 95126

T: (408) 553-0200

F: (408) 553-0203

E: rpowell@rrpassociates.com

Attorney for Plaintiffs

Nancy K. Delaney, State Bar #70617
Nicholas R. Kloeppel, State Bar #186165
MITCHELL, BRISSO, DELANEY & VRIEZE
814 Seventh Street

P.O. Drawer 1008

Eureka, CA 95502

Telephone: (707) 443-5643

Facsimile: (707) 444-9586

Email: ndelaney@mitchelllawfirm.com

Attorney for Defendants

COUNTY OF MENDOCINO, JANNEE DALE,
LISA ALLISON, ROBIN BUXTON, BUFFEY
WRIGHT, JENNIFER SOOKNE, MIMI CABRAL
and SUSAN ROGERS

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

LINDA MORALES, individually, and as ) Case No.: 16-CV-02429-EMC
Guardian Ad Litem for K.B., and
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1.

PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely to involve production
of confidential, proprietary, or privateformation for which special protection from
public disclosure and from use for any poase other than prosecuting this litigation
may be warranted. Accordingly, the partreseby stipulate toral petition the court tq
enter the following Stipuled Protective Order. The parties acknowledge that this
Order does not confer blartkgrotections on all disclosws®r responses to discovery
and that the protection it affords from puliisclosure and use extends only to the
limited information or items that aretated to confidential treatment under the
applicable legal principles.

The parties further acknowledge, as sethfin Section 12.3, below, that this
Stipulated Protective Order does not entitlenthto file confidetial information under
seal; Civil Local Rule 79-5 sets forth theocedures that must be followed and the
standards that will be applied when a pageks permission from the court to file
material under seal.

2. DEFINITIONS

2.1 Challenging Party: a Party or iN@arty that challenges the designatior

of information or items under this Order.

2.2 “CONFIDENTIAL” Information orltems: information (regardless of

how it is generated, stored or maintainedjangible things that qualify for protectiof
under Federal Rule of Civil Procedure 26(c).

2.3 Counsel (without qualifier): @side Counsel of Record and House

1
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Counsel (as well as their support staff).

2.4 Designating Party: a Party or NBarty that designates information or

items that it produces disclosures or in sponses to discovery as
“CONFIDENTIAL.”

2.5 Disclosure or Discovery Materiadll items or information, regardless of

the medium or manner in which it is gertedy stored, or maintained (including,
among other things, testimony, transcripts] angible things), that are produced of
generated in disclosures or resgs discovery in this matter.

2.6 Expert: a person with specializetbwledge or experience in a matter
pertinent to the litigation who B&een retained by a Party or its counsel to serve g
expert witness or as awmsultant in this action.

2.7 House Counsel: attorneys who arglayees of a party to this action.

House Counsel does not include Outsideidel of Record or any other outside
counsel.

2.8 Non-Party: any natdrperson, partnership, quoration, association, or
other legal entity not named as a Party to this action.

2.9 Outside Counsel of Record: atys who are not employees of a party

to this action but are retained to represgradvise a party tthis action and have
appeared in this action on behalf of thatyar are affiliated with a law firm which
has appeared on behalf of that party.

2.10 Party: any party to this action¢lnding all of its officers, directors,

employees, consultants, retained expartsl, Outside Counsel &ecord (and their

2
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support staffs).

2.11 Producing Party: a Party or NBarty that produces Disclosure or

Discovery Material in this action.

2.12 Professional Vendorgersons or entities thptovide litigation support

services (e.g., photocopyingdeotaping, translatingareparing exhibits or
demonstrations, and organizirggoring, or retrieving data any form or medium) an
their employees and subcontractors.

2.13 Protected Material: any Discloswor Discovery Material that is

designated as “CONFIDENTIAL.”

2.14 Receiving Party: a Party that nees Disclosure or Discovery Material

from a Producing Party.
3. SCOPE

The protections conferred by this@ilation and Ordecover not only
Protected Material (as defined above), babdll) any informatiogopied or extracted
from Protected Material; (2) all copies,cexpts, summaries, or compilations of
Protected Material; and (3) any testimonypwersations, or presentations by Partied
their Counsel that might reveal Proteckéddterial. However, the protections conferrs
by this Stipulation and Order do nawer the following information: (a) any
information that is in the palic domain at the time of siclosure to a Receiving Partyj
or becomes part of the public domain afte disclosure to a Receiving Party as a
result of publication not involving a violatioof this Order, including becoming part

the public record through trial or othass; and (b) any information known to the

3
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1 || Receiving Party prior to the disclosureafatained by the Receiving Party after the
2 || disclosure from a source who obtained ifformation lawfully and under no
3
obligation of confidentiality to the DesignatiRgrty. Any use of Ptected Material at
4
5 trial shall be governed by a separate agreement or order.
6|l 4. DURATION
7 Even after final disposition of thigigation, the confidentiality obligations
8 imposed by this Order shall remain in effentil a Designating Party agrees otherwjse
9
10 in writing or a court order otherwise direcksnal disposition shall be deemed to be
11 || the later of (1) dismissal of all claims adefenses in this action, with or without
12 || prejudice; and (2) final judgment hergifter the completion and exhaustion of all
13 appeals, rehearings, remands, trials, oresgsiof this actionncluding the time limits
14
for filing any motions or applications for #nsion of time pursuant to applicable law.
15
16 5. DESIGNATING PROTECTED MATERIAL
17 5.1 Exercise of Restraint and Carebiasignating Material for Protection.
18 || Each Party or Non-Party that designatesrimation or items foprotection under this
19 Order must take care to limit any such desition to specific material that qualifies
20
01 under the appropriate standards. The Degigg Party must deginate for protection
29 only those parts of materialpcuments, items, or oral or written communications that
23 || qualify — so that other portis of the material, documisnitems, or communications
2411 for which protection is not warranted are satept unjustifiablywvithin the ambit of
25 _
this Order.
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1 Mass, indiscriminate, or routinizedsignations are prohibited. Designations
21| that are shown to be clearly unjustifiedtieat have been made for an improper
j purpose (e.g., to unnecessaslycumber or retard the case development process qr to
5 impose unnecessary expenaad burdens on other padjexpose the Designating
6 || Party to sanctions.
7 If it comes to a Designating Party’s atien that information or items that it
8 designated for protection do not qualify fwrotection that Designating Party must
12 promptly notify all other Parties that itwathdrawing the mistaken designation.
11 5.2 Manner and Timing of DesignationSxcept as otherwise provided in this
12 || Order (see, e.g., second pasgdr of section 5.2(a) belowgr as otherwise stipulated
131 or ordered, Disclosure or Discovery Magtithat qualifies for protection under this
i: Order must be clearly so designated betbeematerial is disclosed or produced.
16 Designation in conformity ith this Order requires:
17 (a) for information in documentafgrm (e.g., paper or electronic
18 || documents, but excluding transcripts opdsitions or other pretrial or trial
19 proceedings), that the Prodiug Party affix the legentiCONFIDENTIAL” to each
2: page that contains protected material. Ifyanbportion or portions of the material on g
22 || page qualifies for protection, the ProchgiParty also must clearly identify the
23 || protected portion(s) (e.g., by makingpaopriate markings the margins).
24 A Party or Non-Party that makes origirtdcuments or materials available for
22 inspection need not designdkem for protection until &r the inspecting Party has
indicated which material it would like caga and produced. During the inspection and
Eureka, CA 95502 5
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before the designation, all of the materredde available for inspection shall be

deemed “CONFIDENTIAL.” Ater the inspecting Party fiaddentified the documents

it wants copied and produced, the ProdgdParty must determine which documents

or portions thereof, qualify for protection under this Order. Then, before producin
specified documents, thed@tucing Party must affix tt€€ ONFIDENTIAL” legend to
each page that contains Protected Materianly a portion or pdions of the material
on a page qualifies for protection, the Pradg Party also must clearly identify the
protected portion(s) (e.g., by makingpaopriate markings the margins).

(b) for testimony given in depositi or in other pretrial or trial
proceedings, that the DesigngtiRarty identify on the recortiefore the close of the

deposition, hearing, ather proceeding, all protected testimony.

(c) for information produced in sonfierm other than documentary and for

any other tangible items, that the Prodgdiarty affix in a prominent place on the
exterior of the container or containersahich the information or item is stored the
legend “CONFIDENTIAL.” If only a portion oportions of the information or item
warrant protection, the Prodag Party, to the extent gcticable, shall identify the
protected portion(s).

5.3 Inadvertent Failures to Designatétimely corrected, an inadvertent

failure to designate qualified information items does not, standing alone, waive tf
Designating Party’s right to secure protectumder this Order for such material. Upc
timely correction of a designation, the Reagy Party must makesasonable efforts

to assure that the materialtreated in accordance witte provisions of this Order.

6
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6. CHALLENGING CONFIDENIIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Rg or Non-Party may challenge a

designation of confidentiality at any timénless a prompt challenge to a Designatif
Party’s confidentiality designation is necaysi® avoid foreseeable, substantial

unfairness, unnecessary economic burdens, or a significant disraptielay of the
litigation, a Party does not waive its rigbtchallenge a confidentiality designation 4

electing not to mount a challenge promptlieathe original degnation is disclosed.

6.2 Meet and Confer. The Challenging Party shall initiate the dispute

resolution process by providj written notice of each desiation it is challenging an(

describing the basis for each challengeaVoid ambiguity as to whether a challenge

has been made, the written notice must rebdéthe challeng® confidentiality is
being made in accordance withis specific paragrapdt the Protective Order. The
parties shall attempt to reseleach challenge in good fadhd must begin the proce
by conferring directly (in voice to voicealogue; other forms of communication are
not sufficient) within 14 days of the datéservice of notice. In conferring, the
Challenging Party must explain the tsafar its belief thathe confidentiality
designation was not proper and must ghe Designating Party an opportunity to
review the designated materitd,reconsider the circumstances, and, if no change
designation is offered, to explain the lsa@ir the chosen designation. A Challenging
Party may proceed to the next stage ofcinalenge process only if it has engaged |
this meet and confer procdsst or establishes thatélDesignating Party is unwilling

to participate in the meet and confer process in a timely manner.
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6.3 Judicial Intervention. If the Reas cannot resolve a challenge without

court intervention, the Designating Partyblile and serve a motion to retain
confidentiality under Civil Local Rule 7 (and compliance witlCivil Local Rule 79-
5, if applicable) within 21 days of theiiial notice of challenger within 14 days of
the parties agreeing that threeet and confer process wilbt resolve their dispute,
whichever is earlier. Eacduch motion must be eempanied by a competent
declaration affirming that the movamis complied with the meet and confer
requirements imposed in the preceding geaph. Failure by the Designating Party {
make such a motion including the required deation within 21 days (or 14 days, if
applicable) shall automatically waitlee confidentiality designation for each
challenged designation. In additionet@hallenging Partgnay file a motion
challenging a confidentiality designationaay time if there is good cause for doing
so, including a challenge to the designatba deposition transcript or any portions
thereof. Any motion brought pursuant tastprovision must be accompanied by a
competent declaration affirming that ti@vant has complied with the meet and
confer requirements imposég the preceding paragraph.

The burden of persuasion in any seblallenge proceeding shall be on the
Designating Party. Frivolous challengesd @imose made for an improper purpose
(e.g., to harass or impose unnecessaryresgseand burdens other parties) may
expose the Challenging Party to sanctidsisless the Designating Party has waived
the confidentiality designation by failing tibef a motion to retain confidentiality as

described above, all parties shall continuaftord the material imuestion the level o

8
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protection to which it is entitled under the Producing Party’s designation until the
court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Pamay use Protected Material that is

disclosed or produced by another Partpya Non-Party in corection with this case
only for prosecuting, dending, or attempting to settliis litigation. Such Protected
Material may be disclosed only to theaggdries of persons and under the condition
described in this Order. When the litigatihas been terminated, a Receiving Party
must comply with the mvisions of section 13 below (FINAL DISPOSITION).

Protected Material must be stored amaintained by a Receiving Party at a
location and in a secure manner that eesthat access is limited to the persons
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Iformation or ltems. Unless otherwig

ordered by the court or paitted in writing by the Degnating Party, a Receiving
Party may disclose any informationitam designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounseRecord in this action, as well
as employees of said Outside Counsel afdRe to whom it is reasonably necessary,
disclose the information for this litigath and who havsigned the “Acknowledgmen{
and Agreement to Be Bound” thatattached hereto as Exhibit A,

(b) the officers, directors, and empéms (including House Counsel) of th
Receiving Party to whom disclosure is r@a@ably necessary faohis litigation and who

have signed the “Acknowledgment afdgreement to Be Bound” (Exhibit A);

9
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(c) Experts (as defined in this d&r) of the Receiving Party to whom
disclosure is reasonably necessarntiicg litigation and whb have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staffpfassional jury or trial consultants,
mock jurors, and Professional Vendors to whitietlosure is reamably necessary for
this litigation and who havsigned the “Acknowledgent and Agreement to Be
Bound” (Exhibit A);

() during their depositions, withessedlire action to whom disclosure is
reasonably necessary andonimve signed the “Acknoetigment and Agreement to
Be Bound” (Exhibit A), unless otherwiseragd by the Designaiy Party or ordered

by the court. Pages of transcribed depositestimony or exhibits to depositions that

reveal Protected Material must be sepdydieund by the court reporter and may nat

be disclosed to anyone except as peeditinder this Stipulated Protective Order.
(g) the author or recipient of acament containing the information or a
custodian or other person who othemevmssessed or knew the information.

8. PROTECTED MATERIAL SUBPOENED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with subpoena or a court ordsesued in other litigation
that compels disclosure of any inforneatior items designated in this action as
“CONFIDENTIAL,” that Party must:

(a) promptly notify in writing the Degnating Party. Such notification shal

10

STIPULATED PROTECTIVE ORDER FOR STANDARD LITIGATION




© 00 N o o b~ W N P

N N NN NN P B P R R PP PR
o A W N PP O © 0 N O O b W N +—, O

26

MITCHELL, BRISSO,
DELANEY & VRIEZE, LLP
814 Seventh Street
P.O. Drawer 1008
Eureka, CA 95502

include a copy of the &poena or court order;
(b) promptly notify in writing the p&y who caused the subpoena or orde
to issue in the other litigation that someatirof the material avered by the subpoena
or order is subject to this Protective Qrdguch notification sl include a copy of
this Stipulated Protective Order; and
(c) cooperate with respect to all reaable procedures sought to be purst
by the Designating Party whose Pra¢ekcMaterial may be affected.

If the Designating Party timely seeks a pative order, the Party served with
the subpoena or court order shall not produrtginformation designated in this actic
as “CONFIDENTIAL” before a determinatmoby the court from which the subpoena
or order issued, unless the Party has obtkiihe Designating Party’s permission. Th
Designating Party shall bear the burden armkase of seeking pettion in that court
of its confidential material — and nothingthese provisions should be construed as
authorizing or encouraging a Receivingti?#@n this action to disobey a lawful
directive from another court.

9. A NON-PARTY'S PROTECTEIMATERIAL SOUGHT TO BE

PRODUCED IN THIS LITIGATION
(a) The terms of this Order are &pgable to information produced by a

Non-Party in this action and designatesd“CONFIDENTIAL” Such information
produced by Non-Parties inmoection with this litigation is protected by the remed
and relief provided by this OrdeNothing in these provisiorshould be construed as
prohibiting a Non-Party from seigky additional protections.

(b) In the event that a Party is rema, by a valid discovery request, to

11
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produce a Non-Party’s confidential infornaatiin its possession, and the Party is
subject to an agreement with theriNBarty not to produce the Non-Party’s
confidential informationthen the Party shall:

(1) promptly notify in writing théRequesting Party and the Non-Party
that some or all of the information requextis subject to aonfidentiality agreement
with a Non-Party;

(2) promptly provide the Non-Parivith a copy of the Stipulated
Protective Order in this litigation, the reledaliscovery request(s), and a reasonab
specific description of the farmation requested; and

(3) make the information requestadhilable for inspection by the Non
Party.

(c) If the Non-Party fails to object seek a protective order from this coy
within 14 days of receiving the noticachaccompanying information, the Receiving
Party may produce the Non-Party’s coefidial information responsive to the
discovery request. If the Non-Party timelgeks a protective order, the Receiving
Party shall not produce any information inptsssession or control that is subject to
the confidentiality agreement thithe Non-Party before at@emination by the court.
Absent a court order to the contrary, Nen-Party shall bear the burden and expen
of seeking protection in thisart of its Protected Material.

10. UNAUTHORIZED DISCLOSWRE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inatteace or otherwise, it has disclosed

Protected Material to any @®n or in any circumstanc®t authorized under this

12
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Stipulated Protective Order, the ReceiviPgrty must immediately (a) notify in
writing the Designating Party of the unauthorizistlosures, (b) uses best efforts to
retrieve all unauthorized copies of thetected Material, (c) inform the person or
persons to whom unauthorizdiclosures were made of all the terms of this Order|
and (d) request such person or perdorexecute the “Acknowledgment and
Agreement to Be Bound” that &&tached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OPRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notioeReceiving Parties that certain
inadvertently produced material subject to a claim of pilege or other protection,
the obligations of the Receiving Parties #rese set forth in Federal Rule of Civil
Procedure 26(b)(5)(B). This provision is matended to modify whatever procedure
may be established in an e-discovery otHat provides for mrduction without prior
privilege review. Pursuant to Federal RafeEvidence 502(d) and (e), insofar as thq
parties reach an agreement on the efiédisclosure of a communication or
information covered by thdtarney-client privilege or wdk product protection, the
parties may incorporate their agreemerthmstipulated protective order submitted {
the court.

12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing this Order abridges the right of any

person to seek its modification by the court in the future.

13
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12.2 Right to Assert Other Objectiomy stipulating to the entry of this
Protective Order no Party waives any tiglotherwise would have to object to
disclosing or producing angformation or item on any gund not addressed in this
Stipulated Protective Order. Similarly, Rarty waives any right to object on any
ground to use in evidence afy of the material covered by this Protective Order.

12.3 Filing Protected Material. itout written permission from the
Designating Party or a courtdar secured after appropriate notice to all interested
persons, a Party may not file in the publical in this action@y Protected Material.
A Party that seeks to file under seal angt€cted Material must comply with Civil
Local Rule 79-5. Protected Material mayyhe filed under seal pursuant to a court
order authorizing the sealing of the spedfiotected Material at issue. Pursuant to
Civil Local Rule 79-5, a sealing order wilkise only upon a regseestablishing that
the Protected Material at issis privileged, protectable asrade secret, or otherwise
entitled to protection under the law. If a Reagy Party's requesb file Protected
Material under seal pursuant to Civil LocallRid9-5(d) is denied by the court, then
the Receiving Party may file the informationthe public recorgbursuant to Civil
Local Rule 79-5(e) unless othas® instructed by the court.

13. FINAL DISPOSITION

Within 60 days after the fih@isposition of this actioras defined in paragraph
4, each Receiving Party must return all Betéd Material to the Producing Party or
destroy such material. As usedthis subdivision, “all Fatected Material” includes al

copies, abstracts, compilations, summaiesl any other format reproducing or

14

U

STIPULATED PROTECTIVE ORDER FOR STANDARD LITIGATION




© 00 N o o b~ W N P

N N NN NN P B P R R PP PR
o A W N PP O © 0 N O O b W N +—, O

26

MITCHELL, BRISSO,
DELANEY & VRIEZE, LLP
814 Seventh Street
P.O. Drawer 1008
Eureka, CA 95502

capturing any of the Protected Material. Wiegtthe Protected Matatiis returned or
destroyed, the Receiving Parhust submit a written cerittiation to the Producing
Party (and, if not the same person or entiythe Designatingarty) by the 60 day
deadline that (1) identifies (by category, wdhappropriate) all the Protected Materig
that was returned or destrayand (2) affirms that the Raemg Party has not retaine
any copies, abstracts, compilations, sumesaorr any other format reproducing or
capturing any of the Protected Material.tNithstanding this provision, Counsel are
entitled to retain an archival copy of alepdings, motion papersial, deposition, and
hearing transcripts, legal memoranda, gpoadence, depositi@and trial exhibits,
expert reports, attorney wopkoduct, and consultant angipert work product, even if
such materials contain Protected MaterialyAuch archival copies that contain or
constitute Protected Material remain subjedhis Protective Qier as set forth in
Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: October 11, 2016 LAW OFFICE OF RBERT R. POWELL

By: /s/ Robert R. Powell

ROBERTR. POWELL
Attorneydor Plaintiffs

DATED: October 11, 2016 MITCHH,, BRISSO, DELANEY & VRIEZE

By: /9/ Nancy K. Delaney
NANCY K. DELANEY
Attorneydor County of Mendocino
Defendants

15
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814 Seventh Street
P.O. Drawer 1008
Eureka, CA 95502
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PURSUANT TO STIPULATION|T IS SO ORDERED.

DATED: 10/ 12/ 16
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MITCHELL, BRISSO,
DELANEY & VRIEZE, LLP
814 Seventh Street
P.O. Drawer 1008
Eureka, CA 95502

EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type lfuname], of

[print or type full address], declare under penaltperjury that | have read in its entir
and understand the Stipulatetbtective Order that wassued by the United States
District Court for the Northa District of California on [date] in the case of

[insert formal name of the case and the number and initials assigned to

it by the court]. | agree to comply with and twe bound by all the terms of this
Stipulated Protective Order @h understand and acknowleddpat failure to so comply
could expose me to sanctions and punishnmetiite nature o€ontempt. | solemnly
promise that | will not disclose in any manmery information or item that is subject t(
this Stipulated Protective Order to any persoentity except irstrict compliance with
the provisions of this Order.

| further agree to submit to the jurisdanti of the United Statd3istrict Court for
the Northern District of California for éhpurpose of enforcing the terms of this
Stipulated Protective Order, even ithuenforcement proceedings occur after
termination of this action.

| hereby appoint [print dype full name] of

my California agent for service of prasin connection with this action or any

proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn asigned:

Printed name:

Signature:
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[print or type fulldaress and telephone number
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