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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA

CAROL THOMAS,
Plaintiff,

Case No. 16-cv-03819-CRB

ORDER GRANTING MOTION FOR
SAN FRANCISCO HOUSING SUMMARY JUDGMENT
AUTHORITY,

Defendant.

Plaintiff Carol Thomas (“Thomas” or “Ratiff") alleges violations of the Fair
Housing Act (“FHA” or “Act”) based on: (1)acial discrimination; (2) retaliation; and (3)
failure to reasonably accommodate her disabili§ee generally Third Amended
Complaint (“TAC") (dkt. 36)° This Court previously disissed Thomas's disability claim
with prejudice._See 2nd Order Dismissing With Leave to Amend (dkt. 34) at 2.
Accordingly, Defendant San Francisco HiogsAuthority (“SFHA”) moves for summary
judgment on the remaining claims. Seetidio for Summary Judgment (“MSJ”) (dkt. 62-

1). Because Thomas has failed to ntestburden of identifyig evidence with

! The TAC alleges broad violations of “Titl4 of the 1964 Civil Rights Act,” which prohibits
discrimination on the basis of race in programsastwities that receiviederal funding, as well
as Title VIII of the Civil Rights Act of 1968 (FaHousing Act)._See generally TAC. The TAC
also includes a single, apparerglyoneous reference to “Title Vil.See_id. at 5. The substance
of Thomas'’s three specific claims fall under Bar Housing Act._8e generally id. (alleging
violations of subsections804(b)” for racial discriminatin, “818” for retaliation, and
“804(f)(3)(B)” for denial of reasonable agoonodation, as amended by 42 U.S.C. 88 3601
3619).

2 The Third Amended Complaint is erroneousfied the “Second Amended Complaint,” and the
Second Amended Complaint is erroneouslgd the “First Amended Complaint.”
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“reasonable particularity” in sport of her allegations, the CORANTS SFHA's
motion. See Keenan v. Allen, 91 F.3d 12¥579 (9th Cir. 1996(citing Richards v.
Combined Ins. Co55 F.3d 247, 251 (7th Cir. 1995)).

l. BACKGROUND

Both parties agree that Thomas, an Afridganerican woman, was a resident at the
Ping Yuen North (“PYN”) building fronApril 2009 until May 2017._See Second
Amended Complaint (“SAC”) (dkt. 17) af;6Earley Decl. Ex. F (dkt. 62-3) at 1. Thomas
moved out of her unit in May 20 under threat of evictionSee Early Decl. Exs. G—K.
Both parties agree that PYN was under the management and ownership of the SFHA
August 2016, whethe plan to have the gperty transferred tsubsidized housing under
the management of Chinatown Comntymevelopment Center (“CCDC”) was
approved’. See generally Earley Decl. Ex. F2&; 2nd Opp'n (dkt. 64) at 2-3. The
transfer converted PYN from Public Hongiassistance to a Project Based Voucher
(“PBV”) subsidy program under the Unitedcagts Department ddousing and Urban
Development (“HUD”) Rental Assistance Denstration (“‘RAD”) program._ld. Both
parties assert that Thomagrsed a new lease with CCDC effective September 2, 2016,
which point her housing status convertesm Public Housing assistance to a PBV
program under RAD. See SAC at 10; Earley Decl. Ex. F at 5.

The gravamen of Thomas’s afas is that from “January 2012 to the present she |
been subject to disparate impact and desjgatreatment” because SFHA “imposed certai
terms and conditions upon [f@nd offered more favorabterms and conditions to Asian
Americans [sic].” SAC aB; see also TAC at 4-12.

On September 6, 2013, prior to filingrlemplaint in district court, Thomas
allegedly filed a “discrimination eoplaint” against SFHA with HUD. See TAC at 4.

% Of course, once Thomas filed the TAC,échme the operative complaint, superseding the
SAC. See Rhodes v. Robinson, 621 F.3d 1002, 1G853®. 2010). However, this order
occasionally references the SAC because the TA#&tksng some of the information provided in
the SAC that is necessary for a thorough analysis of this motion.

* Neither party provides evidentteat the property was officially transferred to CCDC at that
time. The only evidence in the record is th&R‘Relocation and Transition Plan Phase | and
Phase II” that was “approved — August 11, 2018ee Earley Decl. Ex. F at 27.

® Neither party provides evidence that Thorfitesl her first HUD complaint on September 6,
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HUD dismissed that complaint with a “Determination of No Reasonable Cause” on AU
4,2014. _See TAC Ex. A at 23-24. Thamfiled a “second HUD complaint [against
SFHA] alleg[ing] one or more discriminatgdDisparate treatment housing practices” on
June 29, 2016. Id. at 4. HUD dismisseat ttomplaint with a “Determination of No
Reasonable Cause” on April 5, 201See Earley DecEx. E at 22—-23.

On July 7, 2016Thomas filed a complaimh this district alleging violations of the
FHA, and Title Vlof the Civil Rights Act of 1964. Gopl. (dkt. 1). On July 13, 2016,
Magistrate Judge Laporte gratit€homas’s requesd proceed in forma pauperis (“IFP”).
Order Re IFP (dkt. 6); see also IFP Apgkt(®). After Thomas declined magistrate
jurisdiction, see Declination (dkt. 7), daly 19, 2016, Magistrate Judge Laporte

recommended that the case be dismissedleatie to amend and directed that it be
reassigned to a district court judge, Réord Recommendation (dkt. 8) at 1 (“R&R”).
The case was reassigned to this Court. Order Reassigning Case (dkt. 9). The Court
adopted Magistrate Judge Laporte’s raoceendation, dismissing the case and giving
Thomas leave to amend. Order Adopting R&R (dkt. 12).

On August 26, 2016, Thomas filedrigrst Amended Complaint (“FAC”). FAC
(dkt. 14). The Court dismissed the FAC with leave to amend on September 15, 2016
finding that it “[did] not provide the requisifacts necessary for [the] Court to reasonably
infer that Defendants are liable under” Thomatésms, and that it “[did] not identify the
legal basis for either claim.” 1st Order Dissirgy With Leave to Amend (dkt. 15) at 3-5.
On October 6, 2017, Thomas was servéth & notice of deposition and request for
production of documents. See Jewell Decl. EXdkt. 62-2) at 91. The deposition was s
to take place on October 27, 2017. Id. Thomas failed to atterdkeposition and did not
respond to follow-ugorrespondence, phondlsaor e-mails concerning her failure to

attend. See Jewell Decl. Ex. G at £2B.appears that Thomas has still not been depose

2013, but both parties agree thatomplaint was filed, andelrcomplaint was dismissed on
August 4,2014. See TAC Ex. A at 23-4; Earley Decl. Ex. C at 15-16.

As to the deposition, Thomas claims that ficdewell never said thals. Thomas confirmed
any dates to appear for a depasiton the dates he chose.” See Thomas Decl. in 2nd Opp’n af
Thomas goes on to say that “Ms. Thomas sent an email giving notice of the dates she was
available, but the secretary statiest ‘Colin is not available fahose dates’ Exhibit o ld.
Thomas left all exhibit citationislank, but it appears th&xhibit H is the exhibit Thomas failed to
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Thomas filed her SAC on Odier 12, 2016. SAC. Following another motion to
dismiss, the Court on March B017 dismissed Thomas’s dumigty claim with prejudice,
and gave Thomas leave to amend thdiagian and discriminatin claims. Amended
MTD (dkt. 30); 2nd Order Dismssng With Leave to Amend & The Court found that
while the disability claim was barred by the statute of linotadi “the deficiencies in her
SAC [relating to her retaliation and discrimiraticlaims] appear curable by amendment
2nd Order Dismissing With Leave to Amend at 2.

Thomas filed her Third Amended Colamt, mislabeled “Second Amended
Complaint,” on March 31, 2017. TAC. BA filed a motion for summary judgment on
January 19, 2018. See MSJ. On Febr2a018, Thomas opposed SFHA’s motion for
summary judgment. 2nd Opp’n. SFHA filed @lyeon February 9, 2B. 2nd Reply (dkt.
65). The motion for summary judgment hearing\wald on March 2, 2018. See Dkt. 66

II. LEGAL STANDARD

Summary judgment is proggigranted when no genuinkspute of material fact
remains, and when, viewingefevidence most favorably the nonmoving party, the
movant is entitled to prevail amatter of law. Fed. Kiv. P. 56; Celotex Corp. V.
Catrett, 477 U.S. 317, 322—-23 (1986); Biserg v. Ins. Co. of N. Am., 815 F.2d 1285,
1288-89 (9th Cir. 1987).

The moving party bears the burden of shatime absence of any genuine issues

cite. 2nd Opp’'n Ex. H at 41. The exchanmgbetween Thomas and Kathryn Benham, who
appears to work with Colin Jewell. Id. In the e-mail, Benham informed Thomas of a few dats
that Colin Jewell was available and Thomapoesled with “I'll confirma date by Wednesday.”
Id. It does not appear that Thomas ever cordd a date or suggested any dates that she was
available. Further, in regards to her failtwgespond to correspondence with SFHA and meet i
person or telephonically with &A regarding the depdsn, as required by Judge Kandis A.
Westmore’s standing order, See Jewell Decl.Eat 128, Thomas states, “the defendant did no
file a written request for a tgdaonic conference with the Judge tbe purpose of enforcing the
Court’s meet and confer requirement as Cslated in his letter dated November 30, 2017. No
such request is on the docket. Exhibit " Bewnas Decl. in 2nd Opp’at 16. It appears
that the exhibit Thomas failed ¢ite is Exhibit I, which does s&that “in the event you [Thomas]
fail to meet in person or telephonically ... SFMAll file a written request for a telephonic
conference with the Judge for the purpose of enfgrihe Court’s meet antbnfer requirement.”
2nd Opp’'n Ex. | at 45. While thed®mes not appear to be such a request on the docket, Thomg
does not deny or explain her failure to responithéocorrespondence and meet with SFHA in the
first place. _See generally Thomiaecl. in 2nd Opp’n at 16. Naloes Thomas argue via affidavit
or declaration that sheas been prejudiced by the failurestbfor a deposition. See Fed. R. Civ.
P. 56(d).
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material fact._Celotex, 477 U.S. at 32Pherefore, the court must regard as true the
opposing party’s evidence if it ®ipported by affidavits or leér evidentiary material. _Id.
at 324; Eisenberg, 815 F.2d at 1289. Thartmust draw all reasonable inferences in
favor of the nonmoving party. Matsushiiéec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986); Intel Carp. Hartford Accident & hdem. Co., 952 F.2d 1551, 155§
(9th Cir. 1991).

A fact is material if it coud affect the outcome of the suit under the governing lay
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248-49 (19864 dispute about a material

fact is genuine if the admisde evidence on theecord “is such thad reasonable jury

could return a verdict” forither party. _Id. at 248.

Where, as here, the moving party doeshase the ultimate burden of persuasion
trial, the moving party may discharge its ¢ébem of production begither (1) producing
evidence negating an essenti@meént of the nonmoving party’s case, or (2) showing ths

the nonmoving party does not have enoughengd of an essentialement to carry its

ultimate burden of persuasion aatr Nissan Fire & Marinéns. Co., Ltd., v. Fritz Cos.,
Inc., 210 F.3d 1099, 1106 (9@ir. 2000). If the moving pty discharges its burden by
negating an essential element of the nonmgyiarty’s claim or defense, it must produce

affirmative evidence auch negation. Nissan, 210 F&8dL105. If the moving party

produces such evidence, the burdeen shifts to the nonmoving party to produce specific

evidence to show that a dispute of materiat &ists._Id. Onhe other hand, if the
moving party discharges its burden by shayan absence of evidence to support an
essential element of a claim or defense, asrequired to pruce evidence showing the
absence of a material fact on such issue&) support its motion with evidence negating

the nonmoving party’s claim. Id.; see aBloan v. NME Hospsinc., 929 F.2d 1404,

1409 (9th Cir. 1991)If the moving party shows such absence of evidence, the burden
then shifts to the nonmoving pato produce “specific evidence, through affidavits or
admissible discovery material, to shtvat the dispute exists.” Id.

If the moving party does nateet its initial burden of pduction by either method,
the nonmoving party is undao obligation to offer angvidence in support of its

opposition. _Id. This is tre even though the nonmovingtyabears the ultimate burden of
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persuasion at trial. _Id. at 1107.

It is not the court’s task to “scour thecord” for a genuinessue of triable fact.
Keenan, 91 F.3d at 1279. The nonmowiagty has the burden to “identify with
reasonable particularity tlevidence that precludes summaudgment.” _Id. (citing
Richards, 55 F.3d at 251). If the nonmovingtpéails to do so, the district court may
properly grant summanudgment in favor of the moving party. SEarmen v. San
Francisco Unified Schl. Dist237 F.3d 1026, 1028—-29 (9thrC2001) (a court may grant

summary judgment, even if eddce in the court file creates a genuine issue of materia

fact, if the opposing papers do not set forth that evidenceadequate references so the

evidence can be easily found).

[Il. DISCUSSION
This order will analyze each of Thoma#iisee claims: (A) racial discrimination,

(B) retaliation, and (C) imed warranty of habitability.

A. Racial Discrimination Claim

Thomas'’s first claim, racial discriminatioarises under the FHA. Most courts haVv
analogized the FHA to Title VIl of the Civil Bnts Act of 1964 and thus apply Title VII
discrimination analysis to FHAiscrimination claims. _See Pfa. United States Dep't of
Hous. & Urban Dev., 88 F.3d 73845 (9th Cir. 1996); Larkin Wlichigan Dep’t of Social
Servs., 89 F.3d 285, 289 (6thr. 1996). Thus, a plaiiff can establish an FHA
discrimination claim under a theory of disparméatment, or disparate impact. See Pfaff
88 F.3d 745; Larkin, 89 F.3d at 289. IefRAC, Thomas does not specify which theory

she is asserting as to whiclaich. For cautionary purposesistiorder analyzes each claim

under both theories.
To bring a disparate treatment claim, aipliff must first establish a prima facie
case._Harris v. Itzhaki, 183 F.3d 1043, 108th Cir. 1999). To eablish such a prima

facie claim for disparate treatment, or @ntional discrimination,” a plaintiff must

demonstrate that: (1) she is a member of a protected class under the FHA; and (2) “a
result of the defendant’s discriminatory doict, plaintiff has suffered a distinct and

palpable injury.”_Id. If theplaintiff establishes the primadie case, the burden shifts to
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the defendant to articulate a legitimate, nondiscriminatory reason for its action. Lam
University of Hawai'i, 40 F.3d 1551, 15%9th Cir. 1994). Tabmas is an African-

American female alleging racidlscrimination, thus, she falls under the protection of theg
Act and satisfies the first elemt of a disparate treatmenaich. See 42 U.S.C. § 3604(b)

(covering six protective classes: race, caleligion, sex, familial status, and national

origin); see also TAC at 1. Despite this,offas fails to estabhsa prima facie case of
disparate treatment. She has presentegl/itence that there was any intentional

discriminatory conduct. As thissue of material fact coultbt reasonably be resolved in

favor of the nonmoving party, summary judgm is GRANTED._See Anderson, 477 U.S,.

at 248.

To bring a disparate impact claim, a pl&f must plead: (1the existence of
outwardly neutral practices; (2) a signifitlgradverse or disproportionate impact on
persons of a particular type produced bydbtendant’s facially neutral acts or practices;
and (3) facts demonstrating a causal conordietween the specific challenged practice
policy and the alleged disparate impact.”rivbndez v. Sutter West Capital, No. C 09-
03658 CRB, 2010 WL 3385044t *3 (N.D. Cal. Aug. 26, @10) (citing_Pfaff, 88 F.3d at

745). Here, as with her allegations of disgie treatment, Thomas has failed to present

any evidence to support her allegations spdrate impact. In particular, Thomas has
failed to provide evidence thatcausal connection exists between the challenged polici
she cites and the alleged disparate imgau, thus summary judgment is GRANTED.
This order will analyze the four bases Tdromas’s racial disanination claim: (1)
the alleged preferential treatment shdawsian-American tenants over African-
American tenants in moving into the PYN lalilg, (2) the alleged issuance of erroneous
rental statements to African-American tersai(8) the alleged preference shown to Asian
American tenants over African-American tersamt transferring them from studios to one
bedroom units within the PYHuilding, and (4) the alleggateference shown to Asian-
American tenants over African-Americam#ts in being relocated to other CCDC

properties during building construction.
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1. Moving Into PYN
The first basis for Thomas'’s racial disornation claim is the allegation that in
2008 and 2009, “Asian applicsnwith offer letters to wve into PYN properties were
moved into units prior to African American. . .” TAC at 10. Thomas allege

specifically that “at that time Carol was intemally oppressed and wanot able to view

U7

any of the available units for four monthschase she was treated differently than other

similarly situated individuals that is [siopt in her protected group.” Id. at 7.

Thomas fails to provide any evidence sapport of her allegation that all Asian

applicants were moved into PYN first, thaiesivas intentionally oppressed, or that th
behavior was intentionally discriminatory, atitls this basis cannot support her raci
discrimination claim under theebry of disparate treatmeht.

As to disparate impact, againg that moving individualgito PYN properties is an

outwardly neutral practice, Thomas haslefh to provide any adence to show a

connection between the practice and the atledjsparate impact. Thus, this allegation

also fails to support her discrimination claim.

Even if Thomas had providexvidence to support the aji@ion under either theory,
the allegation is time-barred by the FHAVgo-year statute of limitations. Sé€ U.S.C.
8§ 3613(a)(1)(A). A plaintiff must raise aaoin under the FHA within two years of “the

occurrence or the termination of an allegisicriminatory housing practice.” Id. The

statute of limitations is tolled during anmathistrative proceeding regarding a complaint
“based upon [a] discriminatoryousing practice.”42 U.S.C. § 3613(a)(1)(B). Here, the

TAC alleges that the last occurrence of tiscriminatory practice was in 2009. TAC at

10. Thomas alleges that stiiel not file her first HUD compiat until September 6, 2013.
TAC at 4. As a result, thibasis for Thomas’s discrimitian claim fails because it is

barred by the two-year statutelimhitations under Section 3613(a).

" Thomas cites to a few letters she sent td/SEhat expressed her frustration with not being
moved into PYN more quickly. TAC Ex. B at 26, 2n. one of the letters Thomas states that “I
feel that Im [sic] being discriminated agaibgtMs. Wei because of her belligerent behavior
towards me in her office space.” Id. at 2thomas alleges that Ms. Wei was “not forthcoming
with any information” and displayed a “nonchalattitude towards me[,] | quote her ‘continue to

S

al

\

be patient’ . . .”_Id. Despite this, there isewadence that Thomas'’s transfer was delayed because

Ms. Wei has a preference for Asian applicants.
8
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2. Rental Statements

The second basis for Thomas’s racidiscrimination claim is that SFHA
disproportionately issues erroneous, inflated rental statements to African-American te
like herself. TAC at 14. She states that tdefendant refused tgrant exclusions and
deductions for which African-American residehouseholds were gthed. The ledger was
used as a tool to start the process oictean notices to quit,mostly for African-
Americans.? Id.

Thomas offers no evidence to suppdrboge statements, or any other evidence
suggest intentional discriminatory conducttbe existence of a facially discriminatory
policy wherein SFHA treats African-Americans differently in connectigth their rental

statements on the basis of rdc&ee Gomez v. Quicken Laannc., 629 F. App’x 799,

801-02 (9th Cir. 1997) (notinthat a claim for disparate treatment can be establis
where the complaint adequatelyleads the existence of a “facially discriminator
policy.”). Thus, this basis for Thomas’s disarhation claim fails under a theory of

disparate treatment.

8 SFHA alleges that Thomas was simply not emtitethe deductions she references in the TAQ.

See Earley Decl.  11. Indeed, Thomas was ndtezhtd the rent exemjatn for students that she
cited, TAC at 15, because she was the head of household, see 24 C.F.R. 5.609(c)(11). Tho
states that she attended thgyCollege of San Francisco ~0 from August 2015 to December 2015
TAC at 15, but does not provide any evidence i3f tiSFHA also alleges that Thomas did not
qualify for a rental exemption for participadgi in the Workforce Investment Act (“WIA”)
program.in 2015. See Earley Decl. § 11. Thoaf&ss no evidence to the contrary, and while
Thomas might have qualified for an exemption under the WIA at some point, the Workforce
Investment Act was superseded by the Wokdddnnovation and Opportunity Act on July 1,
2015. See 29 U.S.(8 3101. Thomas also alleges that she was qualified for a rental exemptig
under the Job Training Partnership Act (“JTPA”), TAC at 15, but the JTPA was repealed by t
WIA in 1998, see 29 U.S.@.1501.

Even if Thomas qualified for a rental exengptiunder either act, theieno evidence that
the failure to provide hewith that rental exemption wast@mtionally discriminatory conduct or
was part of a policy that hadsignificantly adverse or proportionate impact on African-
American tenants in her building. Thus, thesegations fail under bottisparate treatment and
disparate impact.
® As to discriminatory rental statements, Thasnasserts that “intential discriminatory conduct
and the existence of a facially discrimingtpolicy wherein SFHA treated African-Americans
differently on the basis of their race will besdovered at trial by summoned witnesses who will
testify that they have experiegd less favor as a person of a protected group African American
[sic].” 2nd Opp’n at 5. A plaitiff cannot survive a motion tdismiss by claiming that evidence
will be made available in the future. R&@ requires the nonmoving party to “go beyond the
pleadings and ... designate ‘specifiacts showing that there igganuine issue for trial,” which
Thomas has failed to do here. See Celotex, 477 U.S. at 324.
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As to disparate impact, assuming that iisgurental statements is an outwardl
neutral practice, Thomas’s allegations regarding the disproportionate impact on Aff
American residents are wholly conclus@yd unsupported by any evidence. Thbs

basis for Thomas's discrimination clainil§aunder a theory of disparate impatt

3. Internal Transfer to One-Bedroom Unit

The third basis for Thomas'’s racial disomation claim is that SFHA denied he
reasonable accommodatiorguest for a transfer to a obedroom unit because of he
race. TAC at 8. Thomas alleges that tading to documentargvidence that was given
to HUD and an investigation terview with the SFHA Directr of Client Placement, six
one-bedroom units... were rented (January2l8,2 and Decembér, 2013) and six one
bed room units went to memlisavho were not members of thrintiff's protected class.”
Id. at 9.

As to disparate treatmenthomas fails to identifyany conduct undertaken by

SFHA to intentionally denyqualifying African-Americantenants from occupying one-

bedroom units. Furthermore, even takentag, the allegation that more Africant

Americans than Asian-Americanoccupy efficiency units fla to support a claim of
intentional discriminatory conatt because Thomas fails $pecify that_single African-
American tenants, like herself, are refusete-bedroom units in favor of single Asian
American tenants. Beyond her conclusstgtements, Thomas offeno evidence that
SFHA denied her transfer request for a one-b@dranit on the basis of her race, and tht

this allegation fails as a basistwr racial discrimination clairft.

As to disparate impacgssuming that managing interritednsfer requests to other

units in the building is an outwardly neutgahctice, Thomas's allegations regarding tf

disproportionate impact on African-Ameaic residents are wholly conclusory and

9" In the second opposition, undee tkection heading “Disparate pact,” Thomas asserts that

“after the plaintiff survives the motion for summary judgment, PYN African-American Tenants

will be ready to be summonedtiaal to testify that they expenced the same mental anguish
regarding inaccurate and erroneous rental stater(tgltson increases) in rent claimed to be
owed during the proposed RAD transfer.” 2nolb at 5. Again, a plaintiff cannot survive a
motion to dismiss by claiming that evidence widl made available in the future. S$&sotex,
477 U.S. at 324.

1 Thomas alleges that “race was a subigthand motivating factor for the defendant’s
discriminatory actions” but offers no evidento support the allegan. See TAC at 7.
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unsupported by any evidenceTherefore this too fails as a basis of Thomas’s rac

discrimination claim.

4. External Transfer

The fourth basis for Thomas's discrimiien claim is that significantly fewer
African-American residents are being tramsigd out of PYN during building constructior
than non-African-American resident See TAC at 10. Thomas states that “out of the tq
one hundred households thatoved [out of PYN since September 2016] only s
African[-]JAmerican householdsmoved with that group whall moved into one of the
several CCDC properties (not private property).” Id.

Thomas fails to provide any evidence tlsagnificantly fewer African-American
residents are being transitioned out of PYRntimon-African-American residents, or an
evidence that this alleged comtiwvas intentionally discrimiriary, and thus this allegation
cannot support Thomas'’s racial discrintioa claim under the theory of disparat
treatment?

As to disparate impact, assuming thaingitioning individuals out of PYN is an
outwardly neutral practice, Thomas fails pmint to any evidence that there was
significantly adverse or disproportionate impaotAfrican-American tenants as a result ¢
this practice, or that that there is a causainection between thmactice and the alleged
disparate impact. Thus, this allegation alsonod support Thomas'’s racial discriminatio

claim under the theory of disparate impact.

2 Thomas cites to a “witness declaration” whitates that “she [the witness, Diana Greer, a

ial

|
tal
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D
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white woman] wanted to be moved close to her neighborhood and was provided with an apartme

four blocks from PYN.” TAC at 12. In the dacation (attached to tHEAC), Greer does express
interest in moving into anoth€ CDC building, but does not sagydhing about being provided an
apartment._ld. Ex. C at 30. On the typed dedtamas a handwritten note that says “Diana Gree
moved out of PYN two 2wks ago.” Id. Itmot clear who wrote the note. Despite this
declaration, there is no evidencestmgest that CCDC'’s failure taansfer Thomas was in any
way racially motivated. Thomas does not &ddrthe many other explanations for why Greer
might have been moved first, including the fiett Greer has a child and thus occupies a two
person household. See id.

Thomas also alleges that two Chinese womvere moved to another floor in the PYN

building during the transitional period and thafhinese woman and a Korean woman were both

moved from PYN to another apartment buildingidg the transition._ldat 12. Thomas provides
no evidence to support these gliéons, nor does she provideysevidence that these women
were transitioned before her “because the defiengives preference to the Asian tenants.” See
id. These allegations are not sufficienttibhstand a motion for summary judgment.
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Even if Thomas had pvided evidence to support this basis of her FH
discrimination claim, it would be of no meent because her grievances about CCDC(
operation and management leér building are misdirectedt SFHA. SFHA no longer

owned or managed the PYN building after August 2016, and thus had no role i

relocation of tenants._ See generally Earle@gcl. Ex. F at 27. Similarly, Thomas’s
allegation that SFHA showed “deliberate indiéflece” when it did not consider that PYN
IS “one third racially diverse” when it planthéo start constructiom connection with the

RAD conversion does not apply to SFHA, mudte her allegation that the failure of

Cathy Lam (CCDC'’s relocation manager) tansfer Thomas was racially motivated.

TAC at 11. All of Thomas’s concerns witegard to the construction process occurr
after the transfer of the prepy to CCDC, as did Thomastequest for transfer from Ms.
Lam. 1d. Further, the alleged deceain African-AmericanPYN households and
corresponding increase in Asian-American PYN households and Asian-American
office staff occurred “after thransitional move” to CCDE Id. at 6. These allegations
also fail to support Thomas’s discrimira@ti claim as SFHA no longer owned or manags

the PYN buildings at the timeebe alleged grievances occurtéd.

B. Retaliation Claim

Thomas’s second claim, retaliation, altses under the FHA. Under the FHA,
is “unlawful to coerce, intimidat threaten, or intéere with any persom the exercise or
enjoyment of, or on account afs having exercised or enjaye. . . any right granted or
protected” by the FHA. 42 U.S.C. 8§ 3617. State a claim for retaliation under the FHA
a plaintiff must show that: (1) she engdgm protected activity; (2) the defendan
subjected her to an adverse action; and“@3tausal link exists between the protecte
activity and the adverse action.” WalkerGity of Lakewood, 27Z.3d 1114, 1128 (9th

3 Thomas presents no evidenoesupport the assertion thatids-American households have
increased while African-American households hdeereased, nor does she offer any evidence
support her assertion that the property’s “mamagnt and office staff consist of 99% Asian
Americans.” _See TAC at 6.

4 Thomas also seems to allege, though theatilen is rather uncleathat there was some
relationship that continued between PYN andD@Jollowing the transibn of the property to
CCDC. See TAC at 6. Thomas fails to specify tlature of the alleged relationship and fails to
provide any evidence tagport this allegation. Id.
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Cir. 2001).

Thomas asserts that SFHA retaliated agaies after she allegedly filed her firs
HUD complaint in September 201&8sserting violations of thietHA. TAC at 13. Filing a
housing discrimination complaint with a goverantal agency pursuant to the FHA i
protected activity under the Act. See StwwnDavlyn Investments, Inc., No. CV 12-0730
DMG, 2014 WL 2599903, at *6 (C.D. Cal. Jan. 27, 20{@bting that even “informal

complaints of race discrimitian and requests for disabiligccommodations are protecte

activities under the FHA.”). Like her allegatioregarding disparate impact and disparate

treatment, Thomas'’s allegationsgarding retaliation are cdasory and lack supporting

Ul

| &N

evidence. Thomas fails to provide any evide that SFHA subjected her to an adverse

action following the HUD complatnor that the action allegedas causally related to tha
complaint, and thus summary judgment is GRANTED.

This order will analyze the three bases Thomas’s retaliation claim: (1) the
allegedly threatening notices leit Thomas’s door concerning her conversion to RAD,
the allegedly erroneous backntegput on Thomas’s rentalasements, and (3) the allege

refusal by SFHA to repair damea to Thomas’s carpet.

1. Notices Regarding RAD Conversion

Thomas alleges that following the fignof her HUD complaint, she received

threatening statements fmo SFHA “each month from Jul016 until January 2017”
indicating that her household would not conterRAD without satifyying debt she owed
to SFHA for backent. TAC at 13. Thomas cites @oe particular notie to support this

assertion, TAC Ex. H at 58, but it seems tlhhbmas misinterpreted the notice. The

document does state that “yduvusehold will not convert tRAD without the following:
1) Debts owed to Public Housing Agenciesl & erminations, 2) Aliorization to Release
Information...” but it is clear from the noticesath*'Debts owed to Fhlic Housing Agencies
and Terminations” is it¢ka document that must be fillexit and returneadh order for the
RAD conversion to occur and not antend that those debts be péﬁd.@ On the

5 Underneath the list of enumerated requedtszliments, the notice reads “the above are
attached herein. Fill out the forms and sulihreim to the Property Office...” TAC Ex. H at 58.

13
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contrary, SFHA provided Thomas with a netiexplaining that while she was in debt, her

debts would not impact her cagmngion to RAD, but that SFHAould still seek them in the
future. See Earley Decl. Ex. D at 18. SFHI&0 offered Thomas ¢hopportunityto enter
into a repayment agreement taeer outstanding debt wiFHA, but she di not do so.
See id.

Further, Thomas failed to submit theceetification documeis necessary to

participate in the RAD progna because she believed that “signing the re-certification

means that the participant igiséied with the unit size, believisic] that their civil rights

are being protected ...and that they apprediatey in a construction zone for an extended

period of time.” TAC at 18. It is uncleamere Thomas got this information, and she fa
to cite to any authority to support that allega. Given the lack of evidence, this bas

fails to support a retaliation claim.

2. Rental Statements
The second basis for Thomas'’s retaliationroles that SFHA deliberately placed a
“Inaccurate rental balance” on her rental staets. TAC at 14. Thoas also alleges that
SFHA “retaliated against her by not correctthg error on her rental statement before
after the filing of her 2013 retaliation compia” TAC at 16. Thomas notes that she

“attended an informal grievance hearing on.1/16/13” regarding her rental statements,

and also “attended a formal grievance .on.7/19/10 regarding pported errors on her
rent statements.” SAC at 10; see alsoCTAt 13. Those dates are before Thom
allegedly filed her first HUD complaint in Sephber 2013. Thus, ¢y do not support her

retaliation claim.
Thomas acknowledged indiSAC that the initial discrepancy with her back re

“was cured” following the formal grievanceéring on July 19, 201@ut alleges that the

“negative amount reappearedfter she filed her HUD claim in 2013. SAC at 10.

However, Thomas undermines that allegatly submitting withher TAC an exhibit

regarding the erroneous back rent—ostagsirom the HUD investigation into her 2013

claim—that states, in part: “[T]he Director ublic Housing Operations stated that the

iIssue was the result of a computer error.cakding to documentary evidence, during the
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investigation[,] SFHA corrected the Cohlamant's rent ledger to remove mone

erroneously credited to her account, and erpldi. . . that it had made the correction at

that she owed unpaid rent for seven monthSée TAC Ex. K at 64 (emphasis added).

Thomas does not submit any evidenceaating that she settled that debt.
Thomas provides no evidence to suppber allegations that SFHA adde(
“iInaccurate amounts of rent debt,” see TACl4{ or failed to correct the “error on he

rental statement,” see TAC 46. SFHA issued a rental statent indicating that as of]

September 1, 2016, Thomas owed $3,045 in back SAC at Ex. C. Beyond Thomas’s

conclusory allegation, there is no basisiriter that the amount of back rent does n
reflect an accurate amount that includes“thgaid rent for seven months” noted abov

In fact, Thomas states that she “received rental statementsheitbngoing incremental

increases showing a balance due on the stuthérental amount aund $3,000.00.”_1d.
at 4 (emphasis added). Thondes not point to any evident®at she has ever paid he
back rent; thus, it is reasonable to infeattthe “ongoing incremeal increases” in the
rental statements reflect Thomastinued failure to pay her rent.

Thomas goes on to allege that “because[tbntal] increase stag on the tenant’s
financial summary record it aaplicated the transition prose and negatively impacted
her; therefore she was not able to parti@gatthe recertificatiodgreement for the PBV
program.” TAC at 17. As previouslyased, Thomas decided not to complete tt

recertification process because she believadl doing so wouldndicate that she was

satisfied with her living situatim Id. at 18. Thus, this aliation fails as a basis for hef

retaliation claim.

3. Carpet Damage
Lastly, Thomas alleges that, as a resulhefHUD complaint, SHA is refusing to
pay her $1,500 for darge to her carpet that alleggdiccurred during SFHA’s May 2016
routine housing inspection. TAat 18. Thomas alleges thtite defendant demonstrate
reckless indifference based solely on coasations relating to her discriminatior
complaint,” 1d. at 19, but fails to provideny evidence to suppaahy nexus between the

discrimination complaint she filed with HUh 2013 and the faihe to address her
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damaged carpet in 2016."° As a result, this allegation also fails as a basis for the retaliation

claim.

C.  Habitability

Although not specifically pleaded as a claim, Thomas suggests that SFHA has
violated housing quality standards and the implied warranty of habitability since the RAD
conversion. TAC at 9. Thomas alleges that residents have “been subjected to noise
pollution, blight of storage containers, low water pressure, tepid water (due to main pilot
blow out), black water, sandy water, and white powder exposure in units.” Id. As CCDC
had full management responsibility at the time these violations allegedly occurred, and
SFHA had none, Thomas has brought this claim improperly against SFHA. See id. at 6.
The habitability claim fails.

IV. CONCLUSION
For the foregoing reasons, SFHA’s motion for summary judgment is GRANTED.

IT IS SO ORDERED.

Dated: Mar. 7, 2018 ﬂv—
CHARLES R. BREYER
United States District Judge

1 Thomas does assert that she filed a formal grievance letter in regards to the carpet damage with
Kendra Crawford and that she did not receive a reply, “thus denying Carol a grievance.” TAC at
19. Thomas also asserts that she submitted a work order to the PYN Property Manager, Henry
Kwan, which gives an estimate of the cost of repair. 2nd Opp’n at 5. She provides the Court with
the carpet estimate, TAC Ex. M at 69, as well as the note she allegedly left for Henry Kwan, 2nd
Opp’n Ex. D at 28. She also provides the Court with an e-mail exchange that she had with a
property supervisor regarding the damage to her carpet, but it does not appear that any resolution
was reached. Id. Ex. F at 33-37. SFHA alleges that “Plaintiff filed no timely grievance with
SFHA regarding the claimed damage to her carpet caused during the annual inspection,” MSJ at
15, and that “Henry Kwan gave Ms. Thomas a claim form to submit for the damages, but she did
not turn in the form,” Earley Decl. § 12. SFHA provides no evidence to support either of these
allegations.

Despite the conflicting statements, this basis for Thomas’s retaliation claim fails to survive
summary judgment as she does not provide any evidence that the failure to fix her carpet in 2016
was 1n any way related to the HUD complaint she submitted in 2013.
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