Banga v. Kanios €

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR
© N o O~ W N P O © ® N O 0o M W N P O

al Doc. 1

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

NAVJEET SINGH BANGA,
Case No0.16-cv-04270-RS
Plaintiff,
V. ORDER GRANTING IN PART AND
DENYING IN PART MOTION TO
CHRIS GUS KANIQOS, et al., DISMISS
Defendants.

I. INTRODUCTION

Plaintiff Navjeet Singh Bangadaances a host of claims ridd to his attendance at, and
dismissal from, John F. Kennedy UniversityfKU”) Law School against defendants Chris Gus|
Kanios, Dean Barbieri, Eleanor Armstrong,libee Bean, JFKU, and National University
(collectively, “defendants”). Banga’s claimsveaalready been dismissed twice with leave to
amend. Defendants again move for Banga’s clant® dismissed with prejudice. Because
Banga'’s third amended complaint (“TAC”) remains deficient in some respects, the motion is
granted with respect to claim§ &, 8, and 9, and denied with respect to claims 1-3, 6, and 7.
Because Banga has been given many opportunitesémd, those claims that are dismissed are

dismissed without leave to amend.

! This Court’s prior order madsgear that any amended complaiill be limited to addressing the
deficiencies identified in this order. Ascty Banga'’s newly addesdaim for “violation of
fundamental right to privacy” wilbe disregarded, as it was matsed in any of the previous
iterations of his complaint.
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II. BACKGROUND?

In the summer of 2015, Banga began consideapplying to JFKU Law School. Before
applying, he attended an open house eventenvhemvas given a Colie of Law Student
Handbook and an application for fee waiver.July 2015, a JFKU enrollment counselor
explained to Banga the school's ADA comptarpractices and accommaidas for disabled
students. Based on these assurances, Bapijachito JFKU Law School. The next month, the
school offered Banga admission, which he accepf¢dhe school’s orientation that month,
Banga received from the schooDdfice of Accessibility Servicég“OAS”) handouts regarding
the school’s equal access and disability accommodation policies.

In October 2015, Banga registered AWA accommodations with OAS; he provided the
school medical documentation of his diagnosedepiession and anxietglong with a request for
extended test time. In return, OAS issaed’accommodation lettegroviding him with double
time for tests, along with other accommodatidriBhe second page of the accommodation letter
advised that students who be&kethey have been denied accommodation or that the
accommodation afforded is insufficient, may appedhe Disability Services Committee. Banga
compared his accommodation letteithat of another student, aleérned his did not contain the
statement: “All Exams/Quizs will be administered . . . in a less distracted area.” TAC | 24. E
inquired with OAS as to whethe would be provided as “quirbn-distracting room,” and was
told by OAS coordinator Doreen Alfaro that he would.

In November 2015, Banga requested from OAfsiiat room for his tds practice exam.

% The facts are drawn from Banga’s TAC and teéis true for the purposes of deciding this
motion.

% Banga states that the OfficeAécessibility Services was originally called the Office of
Disability Services. Accordingly, hnames are used interchangeably.

* Defendants’ motion to dismiss includes asttachment the disability accommodation letter
JFKU issued to Banga. Defendants move to thealetter because ibotains private health
information. (Dkt. No. 97). That motion to seal is grantag.Kamakana v. City & Cnty. Of
Honolulu, 447 F.3d 1172, 1179 (9th Cir. 2006) (informatttaditionally kept secret” is subject
to seal); Civ. Local R. 79-5(b).
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He was provided with room S308, where he wagsasently distracted annterrupted by other
students entering the room and watching himaugh the window. After the practice exam, he
complained to Alfaro that he could not concatgrin room S308. Lateduring midterms, Banga
was assigned room S313A. The room was apfgneoisy due to its proxnity to a waiting room
and reception area. During the examinationisas8anga complained and asked for a quieter
room, but his request was denied. Banga wasagsiructed to use S313A during exams in May
2016. As a result of using a distracting exam roana the stress of asking for and being denied
help, Banga claims his torts aodntracts grades did not accalg represent his ability.

In June 2016, Banga notified Debra Bean pitesident of JFKU,rad Dean Barbieri, the
dean of JFKU Law School, that his exams werpacted by the schoolfailure to accommodate
his disability, and that professGhris Kanios had graded his togxam unfairly as a result of
race, color, religion, or disability discriminatioBanga’s suspicion Kanios had graded his exan]
unfairly stemmed from the fatitat Banga believed his examssimilar to the model answers
Kanios posted, and the fact that Kanios had apggreaen accused of racial discrimination in th
past.

On June 20, 2016, Banga received a notice ofidifecation. Four days later, he filed a
petition for advancement on probation, arguirggdrades were adversely impacted by the
school’s failure to accommodate him, and by Kanios’ unfair grading. On July 2, 2016, Bangg
notified of his dismissal from JFKU Law School. Higributes this dismissal to his poor grades,
which resulted from using a distracting exam room. On July 26, Banga attempted to hand-ds
a letter to Bean, inquiring as to why hidipen for advancement and an ADA complaint he
apparently lodged had not been answered. Aftarour of waiting for Bean, Banga explained to
Bean’s assistant Marie Pavone that he intenddite a lawsuit against JFKU for failure to
provide him reasonable accommbda. Upon hearing this, Pavondegjedly threatened to have
Banga escorted out of Bean'’s office ai®a.July 28, Banga filed this lawsuit.

Upon defendants filing a first motion to dissj Banga filed a first amended complaint or

October 14, 2016. Defendants again filed a motiaigmiss, which was granted with leave to
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amend on January 12, 2017. Thereafter, BanghdilBAC, which was again granted with leave
to amend on May 11, 2017. Now Banga has filed a TAC, which names JFKU, National
University, Bean, Barbieri, Kanios, and JFKU OAS director Eleanorséiong as defendants,
and advances claims for: disability discriminatia violation of the Americans With Disabilities
Act (“ADA”) and Rehabilitation Ag; retaliation in vioation of the ADA and Rehabilitation Act;
disability discrimination in violation of the Wah Civil Rights Act; violations of California’s
Unfair Competition Law (“UCL"); breach of coratct; intentional misrepresentation/fraud; and
intentional infliction of emotional distres®efendants now move to dismiss the TAC with
prejudice>
1. LEGAL STANDARD

“A pleading that states a claim for relief masntain . . . a short and plain statement of th
claim showing that the pleader is entitled to felie. .” Fed. R. Civ. P. 8(a)(2). “[D]etailed
factual allegations” are not required, but a complainst provide sufficierflactual allegations to

“state a claim to relief that is plausible on its facAshcroft v. Igbal, 556 U.S. 662, 678 (2009)

(quotingBell Atl. v. Twombly, 550 U.S. 544, 555, 570 (2007)) (internal quotation marks omitted).

Federal Rule of Civil Procedure 9(b), meanwhiégjuires that, “[ijn alleging fraud or mistake, a
party must state with particularity the aimastances constituting fraud or mistake.”

Federal Rule of Civil Procedure 12(b)(6) proswagemechanism to test the legal sufficiend
of the averments in a complaint. Dismissal is appropriate when the complaint “fail[s] to state
claim upon which relief can be granted.” FedOR. P. 12(b)(6). A complaint in whole or in

part is subject to dismissal if it lacks a cognledbgal theory or theomplaint does not include

® Both parties have introduced Banga’s accomrtioddetter, and move thave it sealed. Banga
has also introduced, and moveséal, other medical documerand enroliment documents, and
medical documents and an accommodation lettengeng to another student. The motions to
seal are grantedSee Kamakana v. City & Cnty. of Honolulu, 447 F.3d 1172, 1179 (9th Cir. 2006)
(information “traditionally kept secret” is subjectseal); Civ. LocaR. 79-5(b). Meanwhile,
Banga has also moved to strike portions of defendagily and for leave taile a sur-reply brief.
Because the Court has concluded that defendants’ reply arguments are not improperly made
motions are denied.
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sufficient facts to support a plausildiaim under a cognizablegal theory.Navarro v. Block,
250 F.3d 729, 732 (9th Cir. 2001). When evaluasimgpmplaint, the court must accept all its
material allegations as true and construe thetharlight most favorabl® the non-moving party.
Igbal, 556 U.S. at 678. Legal conclusions, however, need not be accepted as true and
“[tihreadbare recitals of elemenof a cause of action, supportedmere conclusory statements,
do not suffice.”Id . When a plaintiff has failed to stadieclaim upon which relief can be granted,
leave to amend should be granted unless “theptaint could not be saved by any amendment.”
Gompper v. VISX, Inc., 298 F.3d 893, 898 (9th Cir. 2002) &tibn and internal quotation marks
omitted).
V. DISCUSSION
A. Discrimination Claims

Banga’s first claim alleges all defendantsadiminated against him on the basis of his
disability in violation of gction 504 of the Rehabilitation Aof 1973, 29 U.S.C. § 794(a), and
Title 11l of the ADA, 42 U.S.C. § 12182.To state a claim for discrimination under the
Rehabilitation Act or the ADA, a plaiiff must allege: (1) he is giabled; (2) he igualified to
remain a student at the institution; (3) thstitution took adverse education action against the
plaintiff because of his disability; and (4) thetitution receives federal financial assistance (for
the Rehabilitation Act claim) or & public entity(for the ADA). See Zukle, 166 F.3d 1041, 1045
(9th Cir. 1999). A disabled pens is otherwise qualified to parjpate in a program if he shows
he can meet the program’s necessary requents with reasonable accommodatitoh.at 1046
(citation omitted). An ADA plaintiff must shovithe existence of eeasonable accommodation
that would enable [him] to meet the educationatiiation’s essential eligibility requirements.”
Id. at 1047.

In the TAC, Banga alleges defendants disarated against him on the basis of his allege

® As the first order of dismissal held, Kagsj Barbieri, Armstrong, and Bean can be held
individually liable for vblations of the ADA.See Lentini v. Cal. Ctr. for the Arts, Escondido, 370
F.3d 837, 849 (9th Cir. 2004).
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disability — major depression and severe awxig$order — by failing tgrovide him with a
noise-free exam room, “failing to engage in maadainteractive processind “failed to make
reasonable accommodation . . . when such accommodation would not have imposed an und
hardship on its operations.” TAC  79-80. Esisdlg, the SAC alleges failure to accommodate
causing Banga to perform poorly on his examnd ultimately face dismissal due to poor

performance. Such a claim is subjectite following burden-shifting framework:

[T]he plaintiff-student bearthe initial burden of produgy evidence that she is
otherwise qualified. Thiburden includes the burdenmfoducing evidence of the
existence of a reasonable accommodation that would enable her to meet the
educational institution's essaiteligibility requirements. The burden then shifts to
the educational institution to produeeidence that the requested accommodation
would require a fundamental or subrgtal modification of its program or

standards. The school may also meseburden by producing evidence that the
requested accommodations, regardlesstather they are reasonable, would not
enable the student to meet its acadenaindards. However, the plaintiff-student
retains the ultimate burden of persuading the court that she is otherwise qualified.

Zukle, 166 F.3d at 1047.

As an initial matter, defendants argue that TAC does not allege that Banga is disabled
within the meaning of the ADA. On the coniyaBanga asserts that in 2006, he was diagnosed
with major depression and generalized anxiespler. According to Banga, these conditions
“substantially limited and comtues to limit [his] major lifeactivities such as thinking,
concentrating, interacting withlagrs, and sleeping as compareth®way in which the average
person thinks, concentrates, and interacts whbrst” TAC  17. He alsalleges, and JFKU does
not dispute, that he provided documentation of his diagnoghe tmiversity, which responded
by issuing him an accommodation letter providiogdouble testing time and other adjustments.
Banga claims that he alerted Alfaro that he “ddficulty concentratingor sustained periods of
time and was very sensitive hoise as it caused him a greatatlof anxiety.” TAC § 25. Banga
allegedly asked Alfaro if he needed to provadielitional documentation to support his request tg
be placed in a distraction-free room for his egabut was told that it would be unnecessary as

distraction free rooms would be provided Q&S policy. TAC { 25. Banga also alerted Alfaro
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that the room he was initially placed in to take a practice exam, room S308, was disruptive
because students came in and out of it, causing him to become very anxious and unable to
concentrate. TAC 11 27-28. Taken togetheratrerments in the TAC show that JFKU was on
notice that Banga required a quiet room fetitey and assured him that the accommodation wol
be provided.

Banga’s prior operative complaint was dismésga, among other things, his failure to
carry the initial burdef producing evidence that heatherwise qualified; the SAC made no

attempt to show that, with a sufficiently queatam room, Banga woulthve scored high enough

on his exams to remain enrolled. Defendants atigatethis complaint should be dismissed for the

same reason. While the TAC does not contairsfdemonstrating that Banga could pass other
graded exam courses without hegjuested accommodation, he exmdan his response that the
only graded courses he took prto being dismissed were coatts and torts, which were
yearlong courses. The implicationtieat the only grades Banga eveceived were the grades that
resulted in his dismissal from JFKU. Moreovemgpipears from the TAC that Banga was alleged
denied his requested accommodationmyhboth his fall (December) and spring (May)
examinations.

Assuming that Banga'’s grades were @hyidependent on his performance on his
examinations (as is typical of law schools), T#eC explains how the allegedly distracting nature
of the examination room he was placed ints December midterms caused him to “suffer
multiple anxiety attacks with significant sympte including lightheadedness, heart palpitations,
and sweating.” TAC 1 30. Banga further alletie®t he lost significant time on his exam
attempting to control his symptoms, and thatbsulting stress caused him to be unable to
complete a large portion of his exam. TAC { 3mitirly, Banga asserts that when he was place
in the same distracting room for his spring ekxations, he suffered similar symptoms, lost time
due to multiple attempts to ask for help remedythe situation, and as a consequence was una

to concentrate on and synthesize information egéd complete his examinations. TAC 1 32-34

At this juncture, Banga has alleged that he chalke completed his examinations in a satisfactary
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manner (and thus received a passing grade) haddredssigned to a less distracting room, whig
he identifies as being “on thefiside of ODS (S305).” TAC { 32.

Defendants argue that they are not liablder the ADA or the Rehabilitation Act because

a private room for test-taking was not providedin Banga’'s accommodation letter and because

Banga provided no medical documentation to sugperrequest for a giraction-free testing
room. Although defendants nonethet provided Banga a privateom for testing, defendants
assert that Banga has no claim because he haghtaaia private room of his choice and becaus
his request for a different room was denied due to a scheduling issue. These arguments areg
unavailing. That a distraction-free room was aiong the accommodations specified in Banga
accommodation letter does not shield defendaats fiability. Banga says he explained his
reasons for requesting a quiet rofontesting to Alfaro and inqred if he would need to take
additional steps to obtain one, given that iswat provided for in lsiaccommodation letter.
According to Banga, Alfaro told him it would be unnecessary, as quiet rooms for testing were
provided to students who requestete. Contrary to defendant&€presentations, the documents
referred to in their moving papers demonstthsd scheduling was an issue with respect to
Banga’'s November request for a private roomtbhat Alfaro ultimately told Banga he could be
accommodatedsee TAC { 26. There is no evidence tl&#tnga’s subsequent requests for a
specific room or his requests to change reavere denied for lackf availability.

On the other hand, Banga’'s assertion that a distraction-free roequiised under 28
C.F.R. 88 36.303(b) is also unsupieal by case law and the languadehe regulation itself.
Section 36.303(b) simply provides a list of gratial accommodations that may or may not be
warranted, depending on factual circumstanBasga’s reliance on accommodations provided t
another “similarly disabled peer his class,” TAC { 35, is &b unpersuasive, given that the
reasonableness of any given accommodatiasssessed with respeotthe particular
circumstances of the individual requesting theoatmodation. That being said, Banga alleges th
he made it known to JFKU that the testing roomaderovided to him were inadequate for his

needs and gave specific reasons supportingehisest for quieter rooms. Under the facts as
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alleged in the TAC, Banga has demonstrated that a reasonable accommodation existed that
have allowed him to pass his graded exdasses and remain enrolled at JFKU.
B. Retaliation Claims

Banga also alleges defendang¢taliated against him by: (1) dismissing him from the
University because he filed an ADA violatioosmplaint against them; (2) giving him a lower
grade in tortSbecause he submitted a negative course evaluation complaining of inadequate
disability accommodations, (3) failing to meet with him regarding his petition for a grade char
and (4) threatening to escort him from the prenwglesn he attempted to hand deliver a letter to
President Bean regarding his disability complaints.

Section 12203(b) of the ADA prohibits retabay threats against an individual for
exercising his rights under the adthe Ninth Circuit borrows itstandard for r&liation under the
ADA from Title VII of the Civil Rights Act. See T.B. ex rel. Brenneise v. San Diego Unified Sch.
Dist., 806 F.3d 451, 473 (9th Cir. 2015) (citations orditteTo state a claim for retaliation under

the ADA, a plaintiff must allege &) that he or she was engaged in protected activity, (b) that he

or she suffered an adverse action, and (c)thee was a causal link between the twial”
(citation and internal quotations marks omittess®s also Cornette v. Donahoe, 472 F. App’x 482,
483 (9th Cir. 2012) (apply the same rules foetaliation claim brought under the Rehabilitation
Act). The causal link between theopected activity and the adee action must be “proved
according to traditional principles of but-for causatiokfiiv. of Tex. Sv. Med. Ctr. v. Nassar,

133 S. Ct. 2517, 2533 (2013).

Three out of Banga’s four theories of tethon are not supported Iplausible allegations
in the TAC. As to the first, Banga does not allege any facts indgch8 was dismissed for
making an ADA complaint. Like the previous #éions of Banga’s cont@int, the TAC alleges
he was dismissed for poor academic performanbécfwhe attributes to being unable to use a

quiet exam room). As to the second, Banga aggeasuggest that Kanios retaliated against hin

’ This claim appears to pertain grib Kanios as an individual.
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by lowering his grade after reading Banga’'s negatourse evaluation, which included criticism
of JFKU'’s disability accommodi@ns. The TAC, however, directlyontradicts this theory by
including the text of Kanios’email requesting students fill ocburse evaluations, which clearly
indicates that professors are bleato view evaluations of thedwn courses until after they
submitted their grades. TAC { 61. Moreover, Bang#iégyations regarding ¢éhsimilarity between
his exam answers and the model exam arsveed Kanios’s purported history of race
discrimination, are not probative whether the professoetaliated against Banga for engaging ir
ADA protected activity. Accordingly, Banga fails atlege a causal link between his submission
of the negative course evaluatiand the grade he received in Kagis class. Banga’s third theory
of retaliation fails for similar reasons; thé&C fails to allege @ausal connection between
Banga’s complaint of discrimination as to Barbieri and Barbieri’s failure to meet with Banga
regarding his petition for a grade change.

As to the fourth, Banga alleges Pavotieéatened [him] to leave the office immediately” or
be escorted off campus after Banga informed her that he intended to file a lawsuit against JFKU
failure to provide him reasonable accommodation. TAS.J This allegation is sufficient to make the
requisite causal link between the purported protected activity (filing a lawsuit regarding denial of
disability accommodations) and the purported adverse action (escort from the premises). Based
sequence of events described by Banga, Pavone appears to have threatened to have Banga es(
away as a response to his informing her that he wished to lodge a complaint against JFKU. Such
action supports a retaliation claim under the ADA.

C. Unruh Civil RightsAct Claims

Banga similarly alleges defendants discrimidadgainst him on the basis of his disability

in violation of Californias Unruh Civil Rights Ac? See Cal. Civ. Code § 5&t seq. Like the

ADA, the Unruh Act prohibits discrimination kublic establishments based on disabiliitg.

8 Banga also brings a retaliatiotaim under the Unruh Act, but the Act does not create a separ
cause of action for retaliation. Caugiently, that claim is dismissed.
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8§ 51(b). A plaintiff can prove a violation tfe Unruh Act by proving a violation of the ADA,
intentional or otherwiseSee Munson v. Del Taco, Inc., 46 Cal. 4th 661, 664-65 (2009). Because
Banga states a claim under the ADA, he als@statclaim of disability discrimination under the
Unruh Civil Rights Act.

D. UCL Claims

Banga also brings a claim und@alifornia’s UCL, which prohibits unlawful, unfair, or
fraudulent business acts or practic€al. Bus. & Prof. Code § 172@0seg. His claim relies on
defendants’ alleged ADA, Rehabdtion Act, and Unruh Civil Rjhts Act violations. Because
Banga’s claims under those statutes surviferdkants’ motion to dismiss, his UCL claim
survives as well.

E. Breach of Contract Claims

Banga advances two breach of contract claifitse first faults JFKU for failing to refund
his tuition after dismissing Banga. The second alleges that defendant Barbieri failed to condt
investigation into Banga’s disanination complaint against Kaniass provided for in the student
handbook.

To assert a claim for breach of contract ur@alifornia law a plainff must show: “(1) a
contract, (2) plaintiff's performance or excuse nonperformance, (3) defendant’s breach, and
damage to plaintiff.”Walsh v. W. Valley Mission Cmty. Coll. Dist., 66 Cal. App . 4th 1532, 1545
(1998) (citation omitted).

Defendants move to dismiss both of Banga'sabheof contract claims for failure to plead

language in the Student Handbook indiogithat it created an enfogable contract. In California,

the basic legal relationship betwesstudent and a privauniversity is generally characterized as

contractual in nature&see Zumbrun v. University of Southern California 25 Cal. App. 3d 1, 10
(1972). At the same time, courts have recognizatidbntract law will nobe strictly applied in
every situationSee Kashmiri v. Regents of University of California, 156 Cal. App. 4th 809, 824
(2007). Courts often take a flexible approaath respect to a university’s academic or

disciplinary decisions, while being more inclinedapply contract theory with respect to a
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“specific promise” regarding fees chadger educational seices providedSeeid. at 826.

Banga alleges that at the time he received aaoficdismissal, he was enrolled in Contra¢

Drafting, Electronic Research, and Juvenile laawl had paid a tota¢é of $5,035. According to
Banga, the Student Handbook states that studdmdsare withdrawn from classes will receive a
full refund. This amounts to a “specific promise” thah be enforced in accordance with contrag
principles. Because defendantyé&aurportedly failed to refund Bga’s fee, Banga alleges the
fee amount, plus interest, as damages figWitom defendants’ leach of contract.

Banga’s second claim, that defendants breached their alleged dutgdbgate his grade
complaints, is closer to the type of discipiparocedure challenge that California courts are
reluctant to address using contretory. That being said, giveratiBanga has identified specific
policies and procedures that he believes defesdaaiated in the course of responding to his
accommodation complaints, at the pleading stage he has plausibly alleged the existence of 4
implied contract. The TAC claims damages udthg “lost time pursuing his chosen profession,
actual monetary losses, future monetary lgdsss of professionaina employment opportunities
and other injuries including but not limitedhamiliation, frustration, embarrassment, and denia
of equal treatment and access.” TAC { 128. oissible to conceive ¢fow the failure to
investigate could have ultimately cost Baregaployment opportunities, and although he has not
plausibly alleged any discrimitian by Kanios that could hav@en revealed by such an
investigation, he has alleged dday discrimination that might hae been uncovered as a result,
see supra Part IV.A. Accordingly, the motion to dises Banga’s breach obntract claims is
denied.

F. Intentional Misrepresentation/Fraud Claim

Banga next alleges defenda defrauded him because JFKU Law School guaranteed
“equal and full accommodation to disabled studemikijle defendants “knew that JFKU did not have
[a] designated Office of Disability Services to ensure that [a] disabled student would receive full g
equal accommodations to accommodate his/her disability,” “knew that they had no process or

procedure to rectify [a] student’s complaint regarding inadequate accommodation,” “knew that th
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had no process or procedure to make an assessment when [a] student believed that his poor
performance was caused by inadequate accommodatamts;knew that student[s] had no right to
exercise their right to challenge the grade and would be dismissed without a review of his/her
petition” TAC 11 131-132. Under California lavithe elements of fraud are (1)
misrepresentation; (2) knowledgefafsity; (3) intent to defraud?) justifiable reliance; and (5)
resulting damage.’Doe v. Gangland Prods., Inc., 730 F.3d 946, 960 (9th Cir. 2013) (citation
omitted). Banga fails to allege fraud as requivgdrederal Rule of Civil Procedure 9 because h¢
does not allege with particularilefendants’ intent to defraud, how defendants knew that any
guarantees of “equal and full accommodation” welgefdVioreover, several of these allegations
are contradicted by allegations elsewhere infAE, which indicate that JFKU had an Office of
Disability Services,see TAC 11 20-23, and that Banga attempted to use JFKU’s policies and
procedures for registering his complaiabl®ut inadequate aaoonodations and a grade
challenge. In short, Banga alleges that defersdaméw that they would not follow their written
policies and procedures withsggect to his case. Because T#C contains no facts supporting
this allegation, his claim for intentioh@isrepresentation/fraud is dismissed.

G. Intentional Infliction of Emotional Distress Claim

Banga’s final claim is that defendants’ disgnatory conduct and failure to accommodate

his disability amounted to intentional inflictiai emotional distress. To state a claim for
intentional infliction of emotionaistress, a plaintiff musth®w: “(1) extreme and outrageous
conduct by the defendant with the intention of aagisor reckless disregaad the probability of
causing, emotional distress; (2) thaintiff's suffering severe cextreme emotional distress; and
(3) actual and proximate causation of the eomal distress by the éendant’s outrageous
conduct.” Hughesv. Pair, 46 Cal. 4th 1035, 1050 (2009) (citats and internal quotation marks

omitted). A defendant’s conduct must be “inteshti@ inflict injury or engaged in with the

® To the extent that Banga is arguing that JEKdrdit have a separatesiity housing disability

services, he fails to demonstrate how this fantlers defendant’s statements about “equal and full

accommodation” false.
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realization that injury will result."ld. Conduct is outrageous when itss “extreme as to exceed
all bounds of that usually toleratén a civilized community.”ld. (citations and iternal quotation
marks omitted). Although he alleges defendants engageddki€ss, outrageous, wanton, willful
and malicious behavior,” TAC 9 141, the facts recited in the TAC simply do not support his
characterization. Even if defendants’ “failurepi@vide Plaintiff with procedural safeguards
mandated by statutes” or “reasonable accommodations to Plaintiff when the same accommodati
were made available to another disabled student” led Banga to experience “psychological and
emotional suffering,” these omissions do not constitute extreme and outrageous conduct giving 1
an intentional infliction of emotional distress claim.
V. CONCLUSION
For the reasons set forth above, the motiongmis is denied with respect to claims 1-3,

6, and 7. Claims 4, 5, 8, and 9 arsndissed without leave to ametid.

IT ISSO ORDERED.

Dated: 12/29/17

RICHARD SEEBORG
United States District Judge

19 Defendants also move to strike paragraphs 68, 69, 92, 99, 106, 113, 121, and 141 pursua
Federal Rule of Civil Procedure 12(f). Becatade 12(f) motions are generally disfavored and
the challenged paragraphs are not entirely unretat8anga’s theory diis case, the motion to
strike is denied.
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