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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

San Francisco Division

VERSION2 TECHNOLOGY, INC., Case No. 16-cv-04720-LB
Plaintiff,
ORDER ON MOTIONS TO DISMISS
V. AND STRIKE
NEILMED PHARMACEUTICALS, INC., Re: ECF No. 10, 14
Defendant.

INTRODUCTION

This is an antitrust and unfair-competitiontdaetween rival makersf nasal-irrigation
products. The plaintiff, Version2 Technolodpye., claims that the defendant, NeilMed
Pharmaceuticals, Inc., engaged in illegallgrmopolistic behavior and unfair competition when
NeilMed sued Version2 in Califoraistate court. In that statetat lawsuit, which is still pending,
NeilMed (as plaintiff) alleges that Version2 helped a moonlighting NeilMed employee to deve
for Version2 a product prototype that rightiyldreged to NeilMed. (An dnitrator has already
concluded that the employee thereby wrongfbhgached duties to NeilMed. And that NeilMed
indeed owns the prototype.) Agding to Version2, NeilMed sudd state court to keep Version2
out of the relevant market. The unigeng lawsuit, in other wordss the allegedly illegal antitrust
behavior and the act of unfaiompetition. NeilMed now moves to dismiss Version2’s complaint

— meaning, this federal complai- under Rule 12(b)(6) and tiNoerr—Penningtomloctrine.
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(ECF No. 14) NeilMed argues that its California lawsis protected by the First Amendment so
that, undeNoerr—Penningtonit is immune from this chinge. The court agrees. Because

Version2 has not plausibly shown that NeilNsestate-court lawsuit is a “sham” undeoerr—

Penningtonthe court grants NeilMedRule 12(b)(6) motion and dismisses the present complaint

with prejudice.
This dismissal has one exception. NeilMed has @iswed to strike two of Version2’s claims
under California Code of Civil Procedure § 425.16, dhate’s Strategic Lawsuits Against Public

Participation (“SLAPP”) law. (ECF No. 10.) The extent that Version2’s claims challenge

NeilMed's California state lawsuit, the anti-SLABRtute bars them. Because federal procedure

governs this case, however, andmpi¢s liberal pleading amendmsnthe court grants Version2
leave to amend its complaint “to clarify” hatg second and third claims “implicate” federal
patent law, thereby stating a claim that isdiotcted toward NeilMed'€alifornia lawsuit, and
consequently is not subject to the anti-SLAPP Bae, e.g., See Verizon Del., Inc. v. Covad
Commc’ns Cq.377 F.3d 1081, 1091 (9th Cir. 2004) (irating that fedelgprocedural law

requires granting to leave to amend befstriking a claim under anti-SLAPP).

STATEMENT 3
1. A Moonlighting NeilMed Employee Develops a Product Prototype for Version2
Both NeilMed and Version2 make and sell nas&hation products. In 2013, Sarveswara Radg
Basa was a NeilMed employee who had been with the company for roughly 12 VeaBasa

was “one of [NeilMed’s] most-trusted enggkes and someone with unfettered access to

! Record citations refer to material in the Electronic Case File (“ECF”); pinpoint citations are to the

ECF-generated page numbers at the top of documents.

2 Both parties have consented to magistrate jurisdiction. (ECF Nos. 5e#88 U.S.C. § 636(c)(1).
The court has determined that this motion can be decided without oral arg8ee€itil L.R. 7-1(b).
The court therefore vacates the hearing the¢igor November 17, 2016 but sets a case-manageme
conference for December 1, 2016, at 11:00 a.m. aredtdithe parties to file a joint case-manageme
statement by November 22, 2016, with their proposed next steps.

% This factual statement is drawn from both Version2’s complaint and the material that the court
judicially noticed.See infra Analysis, Part 1.

4 2nd Am. Compl. — ECF No. 15-4 at 4 (11 11-12).
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NeilMed’s confidential andrade secret informatior?.¥Whenever NeilMed “developed new
products,” Mr. Basa “was always kept abredst.”

Mr. Basa resigned from NeilMed in 201 Before resigning, though, Mr. Basa had begun
working with Version2 to jointly develop whatould become Version2’s “ClearNasal” product. In
particular, Mr. Basa and Version2 developegut@otype nasal-irrigadtn device featuring an
“angular cap.® This product would “competeitht NeilMed’s” own similar product.

After resigning from NeilMed, Mr. Basa workedéddty for Version 2, and later left that job, as

well .10

2. The California State Lawsuit & the Arbitration Award
NeilMed sued Mr. Basa and Version2 in Califerstate court, claiming that, because Mr. Bag
had developed the “angular cap prototype” @lhié was a NeilMed employee, the prototype
rightly belonged to NeilMed:NeilMed accused its former empleg of breaching his contractual
and fiduciary duties to NeilMed, drengaging in unfair competitidh NeilMed also alleged that
Version2 had wrongfully encouraged and helpedBasa to develop the @iotype while he still
worked at NeilMed, thus intesfing with Mr. Basa’s employmeéontract with NeilMed, aiding
and abetting Mr. Basa’s misconduatdaunfairly competing with NeilMetf For relief, NeilMed

sought damages and an injunction that wouldiredgtersion2 and Mr. Basa “to refrain from

>1d. at 4 (1 12).

®1d.

"1d. at 7 (1 16).

8 For the previous two sentencsseg idat 7-9, 11-12 (11 19-20, 29-32).
°1d. at 8 (1 20c).

10 SeeCompl. — ECF No. 1 at 3 (T 15).

H1d. at 3-4 (11 15-16)%ee, e.g.2nd Am. Compl. — ECF No. 15-4 at 15 (] 43) (“[Version 2] is using
product based on a prototype angular cap that belongs to NeilMed, which it unlawfully obtained f
Rao Basa”). The current, operative complaint in the California state suit is the Second Amended
Complaint, which appears on this court’s docket as ECF No. 15-4. The procedural history of the
suit before this complaint is unimportant to this analysis.

2SeeCompl. — ECF No. 1 at 3-4 (11 15-16).
13 Compl. — ECF No. 1 at 4 (1 17); 2nd Am. Compl. — ECF No. 15-4 at 13-18 (11 36-60).
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selling or offering to sell NeilMed'’s prototgpangular cap, or any product derived from that
prototype.**

NeilMed and Mr. Basa arbitrated their dispti@he arbitrator found that, during his
tenure at NeilMed, Mr. Basa had indeed worletth Version2 to develop a nasal-irrigation

device. Specificallythe arbitrator found:

In early 2012, Mr. Basa began workingaasonsultant for Version2 . . . in
addition to his regular ephoyment at NeilMed.

The evidence established that at iemsearly as September 2012, [Version2]
was working on a nasall[-Jirrigation deviddr. Basa denies lieg part of that
project but there is documemy evidence to the contrary.

[T]he evidence established that Mr. Bagss working on the ClearNasal project for
[Version2] before he resigned from Neid, and thus he breached his duty of
loyalty to NeilMed*®

The arbitrator held that Mr. Basa had breadbeith his fiduciary duty to NeilMed and an
intellectual-property agreemeifiiat governed his employmelit(The arbitrator also held that
NeilMed had failed to prove that Mr. BasadHareached his confidg&ality agreement or
misappropriated trade secrélsThe arbitrator concluded théhe design for the angular cap
belongs to NeilMed because Mr. Basa depell that cap while employed at NeilMéd.”
Furthermore, “[t]he arbitrator sgifically [found] that Mr. Basa canot transfer title to [Version2]
of that which he does not own. Therefore [Mengi] does not now own the ‘angular cap prototyp
which is the subject of this arbitration. NeilMed own&t

The award addressed both injtime and monetary relief. As fahe injunction, the arbitrator

142nd Am. Compl. — ECF No. 15-4 at 18-109.

15 Compl. — ECF No. 1 at 4 (1 18ge generallArb. Award — ECF No. 15-2.
8 ECF No. 15-2 at 9, 36) (record citation omitted).

71d. at 42 (19 1, 3)seeCompl. — ECF No. 1 at 4 (1 19).

8 ECF No. 15-2 at 42 (11 2, 4)

91d. at 37.

2%1d. at 28.
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held: “Mr. Basa is enjoined from acting in \atibn of NeilMed’s rights as owner of the ‘angled
cap prototype.’ He is to retuall documentation and prototypesNeilMed forthwith and is not to
transfer anything regarding ttengled cap prototype’ to [Vemsin2] or any other third party”

The arbitrator declined to award damages. stg NeilMed’s contract claim, in particular,
he wrote that “there is monetary damage,” tirad “there are at least nominal damages for the
value of NeilMed’s property which [Mr. Basa] took to [Version2],” but ttiet amount of damage
was “uncertain?* He similarly refused to award money esfling a disgorgement of any gain tha

Mr. Basa may have made from developing thetqiype. On this heaithe arbitrator wrote:

Mr. Basa testified thdte received $10,000 in compsation from [Version2].
NeilMed argues, “That compensation, in whor at least in ge part, was made
in return for Mr. Basa'sontribution of the prototypeap for the ClearNasal
product.” That may be true, but the recdmks not show what portion, if any, was
for contribution of the prototype. Taward any amount of monetary damages
would be speculative. NeilMed’s request foonetary damages or disgorgement of
profits is therefore denied.

(Id.) The California trial court confirmed the arbitration aw&rd.

3. This Lawsuit

Earlier this year, with the Catifnia state lawsuit against iilspending, Version2 filed this
federal lawsuit against NeilMedhis suitis — as this court reads the complaint — premised
wholly on, directed wholly at, NeilMed'state-court lawsuit. In this suiersion2 claims that
NeilMed's state-court lawsuit is “objectively béegs” and “anticompetitive” — centrally because
according to Version2, that suit seeks a remedi/NeilMed cannot lawfully have, that “would
foreclose a substantial amount of competitiomd &hat has already “impaired Version2'’s ability
to enter into the relevant markét.¥ersion2 brings three claims.fitst claims that NeilMed has

unlawfully tried to restrain tramland monopolize the relevant markeviolation of the Sherman

2L1d. at 42.

21d. at 36-37.

23 ECF No. 15-3.

24 Compl. — ECF No. 1 at 3 (T 14).
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Act (15 U.S.C. § 2) and the Clayton Act (15 U.S.C. #4ext, again pointing to the controversy
reflected in NeilMed'’s “pending ate[-]court proceedings,” andelinjunction that NeilMed seeks
there, Version2 requests a declaration “of fiheties’] respective ghts and obligations?®

Finally, Version2 claims that NeilMed'’s “state[efart litigation” constitties “unfair competition”

in violation of California’s Unfair Compition Law (Cal. Bus. & Profs. Code § 17200As

relief, Version2 seeks (in sum) an injunction, an@tary award (as damages or restitution), and
declaration that NeilMed cannot enjoin Versidrdn developing a nasal-irrigation device based

on the disputed prototyg&.

ANALYSIS

1. Rule 12(b)(6) & Request for Judicial Notice

1.1 Rule 12(b)(6)

A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of a compNanarro v.
Block, 250 F.3d 729, 732 (9th Cir. 2001). A claim will normally survive a motion to dismiss if it
offers a “short and plain statement . . . simgathat the pleader is entitled to relieéeFed. R.
Civ. P. 8(a)(2). This statement “must contain sigfit factual matter, accepted as true, to ‘state &
claim to relief that is plausible on its faceAShcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). “A claims$acial plausibility when the
plaintiff pleads factual contentdhallows the court to drawdhreasonable inference that the
defendant is liable fahe misconduct allegedld. “The plausibility standard is not akin to a
‘probability requirement,’ but iasks for more than a mere posépithat a defendant has acted
unlawfully.” Id. (quotingTwombly 550 U.S. at 556).

When considering a Rule 12(b)(6) motion, the tawcepts as true all factual allegations in

the complaint and all reasonable inferenbas can be drawn from those allegatidrSO, Ltd. v.

2%1d. at 6-7 (11 30-37).
2%1d. at 7 (11 38-43).

?"|d. at 8 (11 44-49).

281d. at 8-9 (prayer clause).
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Stroh,205 F.3d 1146, 1150 n. 2 (9th Cir. 2000). Suékgaltions must be construed in the light
most favorable to the nonmoving pa®hwarz v. United State®34 F.3d 428, 435 (9th Cir. 2000)
Nevertheless — and in a facet oé tule that is salient here —etlgourt “is not required to accept
legal conclusions cast the form of factual aligations if those conclusns cannot reasonably be
drawn from the facts allegedClegg v. Cult Awareness Netwodl§ F.3d 752, 754-55 (9th Cir.
1994) (quoted ifRucker v. Trent2012 WL 4677741, *2 (N.D. Cal. Sept. 30, 2012)cord, e.g.,
Speck v. Shasta County Sheriff's Depd14 WL 576202, *2 (E.D. Cal. Feb. 11, 2014).
Furthermore, “when ‘a plaintiff seeks damages . . . for conduct which is prima facie protected
the First Amendment, the danger that the nperedency of the action will chill the exercise of
First Amendment rights requires more speciflegdtions than would otherwise be required.”
Kottle v. Nw. Kidney Ctrs146 F.3d 1056, 1063 (9th Cir. 1998) (quotifrgnchise Realty
Interstate Corp. v. San Francisco Local Joint Executive Bd. of Culinary WoBd2d-.2d 1076,
1083 (9th Cir. 1976))accord, e.g., McMillin v. Foster Cit2012 WL 2568207, *9 (N.D. Cal. July
2, 2012).

1.2 Request for Judicial Notice

NeilMed asks the court to judicially notibge documents: the initial and two amended
complaints in the state-court suhe arbitration award; and tk&ate-court order confirming that
award. (ECF Nos. 13, 15.) Judicially noticed miatanay be considered in deciding a Rule
12(b)(6) motion without convéng that motion into one for summary judgmefdg., Lee v. City
of Los Angele250 F.3d 668, 688-89 (9th Cir. 2001). The documents here are “matters of pul
record” — they are mostly elements of the stadart file — and so arproper objects of judicial
notice.E.g., id.at 689-908Bonnel v. Best Buy Stores, L.881 F. Supp. 2d 1164, 1168-69 (N.D.
Cal. 2012). (The arbitration awardatsis perhaps less surely sulijéx judicial notice; but, here,
that award was attached to gtate court’s confirmation ordesgeECF No. 15-2 at 6-49), and so
is embodied in a document that can be noticedthEtmore, the state-cdisuit, the initial state-
court complaint, the arbitrationnd the arbitration awarare all referenced imnd integral to, the

present complainGee(Compl. — ECF No. 1 at 3-5 [T 14-23nievel v. ESPN393 F.3d 1068,

ORDER— No. 16-cv-04720-LB 7
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1076 (9th Cir. 2005) (explaining that such matiemay be considered on Rule 12(b)(6) motion).
Version2 has not opposed the request for judiméite or questioned the authenticity of the
evidentiary material that NeilMed has filed. T¢wurt therefore takes judicial notice of all the

material contained in (ECF Nos. 13, 15).

2. TheNoerr—PenningtonDoctrine

2.1 The Doctrine & Basic Test

“The Noerr—Penningtordoctrine derives from the First Aondment’s guaraae of ‘the right
of the people . . . to petition the Gorment for a redress of grievancess8sa v. DIRECTYV, Inc.
437 F.3d 923, 929 (9th Cir. 2006) (quoting U.S. Const. ameftUnder theNoerr—Pennington
doctrine, those who petition any departmernthefgovernment for redress are generally immune
from statutory liability f@ their petitioning conduct.50sa 437 F.3d at 929. Though it originally
“arose in the antitrust context,” tiNoerr—Penningtomule has been “extended” to cover matters
“outside the antitrust field.ld. at 929-31 (discussing cases). Indeed, Nberr—Pennington
doctrine stands for a generic rule. applicable to any statutanterpretation that could implicate
the rights protected by the Petition Claudd.”at 931. And, as the NimtCircuit has further
explained: “[R]ecognizing that ‘theght to petition extends tdlalepartments of the government’
and that ‘[t]he right of access tioe courts is . . . but one aspetthe right of petition,” the
Supreme Court has “extendiderr—Penningtonmmunity to the usef ‘the channels and
procedures of state and fede. . . courts . . . ."1d. at 929-30 (quotingal. Motor Transp. Co. v.
Tracking Unlimited 404 U.S. 508, 510-11 (1972)) (emphasinioved). State-court litigation is
thus a mode of petitioning thiliberr—Penningtomrotects See id.

How, then, ifNoerr—Penningtorapplied? “Under th&loerr—Penningtordoctrine, the filing of
a lawsuit is immune from the antitrdatvs unless the suit is a ‘shamCblumbia Pictures Indus.,

Inc. v. Prof’l Real Estate Inv'rs, Inc944 F.2d 1525, 1529 (9th Cir. 1994ajf’d, 508 U.S. 49

29 The doctrine’s eponymous source case€afR.R. Presidents Conference v. Noerr Motor Freight,
Inc., 365 U.S. 127 (1961) andhited Mine Workers v. Penningtad81 U.S. 657 (1965).

ORDER— No. 16-cv-04720-LB 8
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(1993) (quotingCalifornia Motor Transport404 U.S. at 510). “[A]n drtrust plaintiff must make
a two-part showing to support a find of sham: (1) that the suitlmseless— a legal question,;

and (2) that the suit was brought as padranticompetitive plan external to the underlying

litigation — a question of factColumbia Pictures944 F.2d at 1532 (citation omitted) (emphasis

added). Furthermore:

When the antitrust plaintiff challenges one suit [as Version2 does here] and not a
pattern,a finding of sham requires nobnly that the suit is baselesbut also that

it hasother characteristics of grave abussuch as being coupled with actions or
effects external to the suit that are themselves anti-competitive.

Id. at 1530 (second emphasis added) (cifitigkards v. Canine Eye Registration Found., |83
F.2d 1329, 1334 (9th Cir. 1986) (quoting in t@mni Resource Dev. Corp. v. Conoco, 789
F.2d 1412, 1414 (9th Cir. 1984)).

Version2 argues that whether something is a “shamNéa@rr—Penningtompurposes is a
“question of fact” that “rarely” admits of Re112(b)(6) dismissal. (ECF No. 22 at 6 (citi@gpper
Exxpress v. Rocky Mountain Motor Tariff Bureau, 1880 F.2d 1240, 1253 (9th Cir. 1982)
(“fact”) and Sonus Networks, Inc. v. Inventergy, Jrig015 WL 4539814, *2 (N.D. Cal. July 27,
2015) (“rarely”)). That may be. And Version2’s citesGfipper ExxpressndSonus Networksn
this point are accurate. Given thenti Circuit’s later statement @olumbia Pictureshowever,
the better view would seem to be that only the second, “anticompetitive plan” pleiwt+
Pennington's'sham” inquiry presents “a questionfaict,” while the first criterion,
“baseless[ness],” raises “a legal questi@e€ Columbia Picture944 F.2d at 1532. The court
need not resolve the point. It is clear nyaase that, when the law and facts compel one
conclusion as a matter of law, as they do here, a case can be dismissed under Rule 12(b)(6)
Noerr—Penningtomgrounds See, e.g., S0sd37 F.3d at 927, 929-41 (affirming Rule 12(b)(6)

dismissal).

2.2 Version2 Has Not Shown That NeilMed'€alifornia State Lawsuit Is Baseless —
Applying Noerr—Pennington

There can be no dispute that NeilMed’s Califarlawsuit is a petition within the compass of

Noerr—Penningtorprotection.See Sosat37 F.3d at 929-30 (quotir@alifornia Motor Transport

ORDER— No. 16-cv-04720-LB 9
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404 U.S. at 510-11) (state-court litigatiis a mode of petitioning withidoerr—Pennington The
decisive issue is thus whethas Version2 alleges, that lawsigita “sham.” The court concludes
that it is not. More exactly, the court holds thatsion2 has not plausijpshown that NeilMed’s
California suit is “objectively baseless.” @hlawsuit is consequently immune undrerr—
Penningtorfrom Version2’s instant federal complai@r, more correctly, NeilMed is immune
from liability premised on its California suit.

To be a “sham” that is unprotected Ildgerr—Penningtona lawsuit

must be objectively baseless in thasgethat no reasonable litigant could
realistically expect success on the mefftan objective litigant could conclude

that the suit is reasonably calculateclioit a favorable outcome, the suit is
immunized undeNoerr[-Penningtoifh, and an antitrust claim premised on the

sham exception must fail. Only if challenged litigation is objectively meritless may
a court examine the litigant's subjective motivation.

Prof’l Real Estate Inv’rs, Incv. Columbia Pictures Indus., In&08 U.S. 49, 60 (1993) (footnote
omitted).

Version2’s allegations and arguments do not rtiesttest. They do not show (read: plausibly
allege) that NeilMed’s Californiatate suit is “objectively basale” Version2's entire “sham”
argument is directed toward the relief that Nigtl seeks in its Califoraisuit. In sum, Version2
argues that NeilMed could not hatrealistically expect[ed]” to mvail on its prayer for either
damages or an injunctioBee(ECF No. 22 at 3, 6-7.)

But Version2 is wrong on both heads. Given the express conclusions of the judicially
confirmed arbitration award, in fact, Version2risorrect as a matter &dw. That award alone
gave NeilMed “reasonable” andealistic” grounds to sue and éapect that it might succeed.
Conversely stated, the arbitratiaward’s express terms make it insgible to hold that NeilMed’s
California suit is “objectively meritless.”

Version?2 first argues that NeilMa@nnot prove that it incurred m@ges as a result of the lost
prototype. (ECF No. 22 at 3, 6-7.)i$hs incorrect. The lost prototype is itself injury sufficient to
ground a “realistic” claim. The arbitration awasgpressly found that NeilMed owned — which ig
to say, had property rights in —etlprototype. That award statesh& arbitrator specifically finds

that Mr. Basa cannot transfitte to [VersionZ2] of that with he does not own. Therefore

ORDER— No. 16-cv-04720-LB 10
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[Version2] does not now own the ‘angular cap pngiet which is the subject of this arbitration.
NeilMed owns it.(ECF No. 15-2 at 28) (emphasis adddelsewhere the award similarly states:
“Mr. Basa is enjoined &ém acting in violation oNeilMed’s rights as owneof the ‘angled cap
prototype’.” (d. at 43) (emphasis added). With respedhcontract aspect of NeilMed'’s lawsuit
in particular, the arbitrator fourttiat, “there is monetary damageyid “there are at least nominal
damages for the value of NeilMed’s property which he took to [Versiond].a{ 42.)

Furthermore, as NeilMed points out in its sgpa motion to strike (ECF No. 23 at 4), Mr.
Basa claimed that the patype cost him $1500 to buil&eeECF No. 9-14 at 2-3 [email; sealed
exhibit].) This suggests that, if nothing elses rototype had at leahat material value.

Finally on this point, Version2 pois out that the arbitrator édlined to award any monetary
damages to NeilMed.” (ECF No. 22 ats&eECFNo. 15-2 at 43 [award].) That is true. But that
was because, again, the arbitrator found timeadges “uncertain,” and moreover could not
determine what part of Mr. Basa’s compensatiomfiersion2 could be attributed to his work on
the prototype. (ECF No. 15-2 at 36-37, 43.) THateator thus could not find a non-“speculative”
measure by which to order Mr. Basa to “disg@ffgehat he had gained from developing the
prototype. See id. Even if we transpose this point teetlost profits that NeilMed might have
suffered fromVersion2'sconduct involving the protype, and hypothesize thaere, too, it would
be difficult for NeilMed to establish lost profjtgis still does not meatihat NeilMed’s sulit is
“objectively baseless.” That N&lled might struggle to prove oferm of damage (lost profits)
does not mean that “no reasonable litigawotild have expected to successfully sismme
damage. It does not show that NeilMed’s claims‘abgectively meritless.'In broadest stroke, the
court agrees with NeilMed thdtis reasonable and realistgge Professional Real Estate
Investors 508 U.S. at 60, to contend that the loss of a pharmaceutical-product prototype enta
some compensable harm.

The injunction that NeilMed seeks in Califorsi@ate court likewise dgenot render the state
lawsuit “objectively meritless.” A reasonable laigt could realistically expect to secure the
requested injunction — or one vamwuch like it. In the underlyin@alifornia suit, again, NeilMed

asks the state court to enjoin Version2 “freefling or offering to sell NeilMed’s prototype

ORDER— No. 16-cv-04720-LB 11
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angular cap, or any product dexd from that prototype.” (ECRo. 15-4 at 18-19.) This is
consistent with the injunction that the arbitrdtas already placed on Mr. Basa. In this respect, {

arbitration award provides:

Mr. Basa is enjoined from acting in vadlon of NeilMed'’s rights as owner of the
“angled cap prototype.” His to return all documerntian and prototypes to Neil
Med forthwith and is not to transfanything regarding the “angled cap
prototype” to [Version2] or any other third party.

(ECF No. 15-2 at 43) (emphasidded). Contrary to Version2’s more sweeping characterization
NeilMed's request for an injunction does not “assiegtright to stop development of a competing
product.”See(ECF No. 22 at 7.)

It is impossible to conclude on these facts Waasion2 has plausiblyllaged the “objectively

meritless” character of NeilMed's state-court lawsuit.

2.3 Version2 Has Not Alleged or ShowrOther Characteristics of Grave Abuse”

Version2’s complaint in this court is based eziyi on NeilMed’s singleCalifornia state-court
lawsuit. See generalljfECF No. 1.) Because Version2's complaint is based on “one suit,” rathe
than a “pattern” of allegedirongful conduct, it cannot avoMoerr—Penningtommmunity
unless it shows that NeilMed’s camxt displays some “other chatexstics of grave abuse, such
as . .. actions or effects external to the [ulytlgg] suit that are themselves anti-competitiveee
Columbia Pictures944 F.2d at 1532. Version2 has not made this showing. It has not alleged &
such “abuse” outside the California s@eeECF No. 1) passimNothing that the court has seen
in the relevant material suggests any “abusexternal to” the stateeart suit. For this reason,
too, as a matter of law, Version2 has not plausibly alleged that the state-court lawsuit is a sha
See Columbia Picture944 F.2d at 1532.

* %

Because the court has resolved this motiotherfbaselessness” and “other grave abuse”
heads of th&loerr—Penningtorinquiry, it does not reach the “anticompetitive plan” issee
Professional Real Estate Investo8§8 U.S. at 60 (“Only if challenged litigation is objectively

meritless may a court examine the litigant's satdye motivation.”). This decision expresses no
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opinion on the ultimate merits of NeilMed’s stateurt claims. The conclusion here is only that,
under Rule 12(b)(6), Version2 has not plausiblygdtethat NeilMed'’s stateeurt suit is a “sham”

that falls outsidéNoerr—Penningtommmunity.

3. Anti-SLAPP — Leave to Amend
The court has thoroughly reviewed the partagi-SLAPP arguments. Given the posture of

this case, though, the court’s treatment of this matii€be brief. The court has difficulty seeing

how the present Claims Il and Ill contain a pateainc) or otherwise “implicate” patent law, so a$

to elude California’s anti-SLAP&tatute. Especially where Veys2 itself — outside its anti-
SLAPP defense — insists that the ptgpe in question carries no patesee(ECF No. 1 at 5-6
[111 23, 27]; ECF No. 22 at 4, #)The underlying California staguit (which Version2's federal
claims do target) makes no paterdicl, depends in no way on a pat&See(ECF No. 13-1,
passim)**

Were the pleadings to remain in their pregerm, the court therefe would likely grant
NeilMed's anti-SLAPP motion. But fed®d amendment rules are liber8eeFed. R. Civ. P. 15(a).
The court cannot say that Versios2laims “could not possibly be ad by the allegation of other
facts.”E.g., Bly-Magee v. Californj®236 F.3d 1014, 1019 (9th Cir. 2001). The court thus grants

Version2 leave to amend its complaint “to clarif¢CF No. 21 at 17) howts declaratory-relief

%0 version2’s opposition to the Rule 12(b)(6) naotiargues that, after the arbitrator’s decision,
“[NeilMed] could no longer claim any rights arisingder state trade[-]secret law and could point to
no applicable patent right. . .” (ECF No. 22 at 4) (emphasis added). And that, “in the absence of
patent, violation of a trade[-]secret law or breach of a duty of confidenore-of which claims are
asserted in the underlying state[-]court actierNeilMed . . . cannot . . . stop development of a
competing product, especially where . . . the specmcatlons for . . . the product components are .

0

available on the worldwide web.” (ECF No. 22 at 4,7) (emphaS|s added) The instant complaint Make

similar “no patent” statements. (ECF No. 1 at 5, 6 [1] 23, 27] ['[O]wnership of the angled cap
prototype without trade[-]secret or patent protectipn. . provides no rights over any allegedly
derivative product . . . .”] [emphasis added].)

31 The California complaint mentions “patent” twice. First, in alleging that a Version2 webpage to
its product thus: “ClearNasal™ Custom CAP (Patent Pending) combines the advantage of tradit
netipot and squeeze bottle’s positive pressure.” (ECF No. 13-1 at 14 [ 35].) Second, in alleging
Mr. Basa “purported to assign his patent application for the design of the ClearNasal product” to
consultancy that he owns. (ECF No. 13-1 at 10-11 [{s&H;idat 4 [ 6].) It is unclear how either of

these items, by being somehow “implicated” in Version2’s federal claims, brings the latter within
exclusive patent jurisdiction of the federal courts.
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and California UCL claims involve federal patéa and, to that exterfiall outside California’s
anti-SLAPP statuteéSee Verizon Del., Inc. v. Covad Commc’ns @67 F.3d 1081, 1091 (9th Cir.
2004) (“[G]ranting a defendant’s &/8LAPP motion . . . without gnting the plaintiff leave to

amend would directly collide with Fed. R. CR..15(a)’s policy favoring liberal amendment.”);

Rogers v. Home Shopping Network, |&d. F. Supp. 2d 973, 980-84 (C.D. Cal. 1999). The court

consequently denies NeilMed's anti-SLAPP rantiThis denial does not prejudice NeilMed's
right to renew its anti-SLAPP motion, orr@ise a new one, depending on the content of
Version2’s amended complair8ee, e.g., Art of Living Found. v. Does 1-2012 WL 1565281,
*14-26 (N.D. Cal. May 1, 2012) (analyzing secardi-SLAPP motion in context of amended
claims).

Before setting a deadline for Version2'searded complaint, the court will hold a case-
management conference, and now sets thatoemée for December 1, 2016 at 11:00 a.m. The
parties must file a joint case-managemeateshent by November 22, 2016, that addresses the

parties’ proposed next steps.

CONCLUSION
NeilMed's state-court lawsuit constitutes EF®snendment petitioning that falls within the
compass oNoerr—Penningtommmunity. Version2 has not plausjbhlleged that the state-court
suit is a “sham” within the meaning of tN®err—Penningtomoctrine. The court thus dismisses
the present complaint with prejudice. The antABP issue complicates matters. The court granf
Version2 leave to amend its complaint for thke gurpose of clarifying how Claims Il and 111
“implicate” federal patent law in a way thataas them to avoid the California anti-SLAPP

statute. The court thus denies withptejudice NeilMed's present anti-SLAPP motitn.

32 A final word. The court does not see why the parties cannot resolve their substantive differenc
entirely inside the California state lawsuit. The parties are there before the excellent and respect
Judge Haakenson. This court is always ready to help the parties work through their disagreemer
Barring some true patent claim that attracts exclusive federal jurisdiction, though, it is hard to se¢
benefit lies in proliferating the parties’ dispute into this forum.
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This disposes of ECF Nos. 10 and 14.
IT IS SO ORDERED.

Dated: November 9. 2016
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LAUREL BEELER
United States Magistrate Judge
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