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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA

ROBERT GONZALES SAENZ, K61926, Case No. 16-5959 CRB (PR)

Plaintiff, ORDER DENYING PLAINTIFF'S
MOTION FOR SUMMARY
V. JUDGMENT, AND GRANTING
DEFENDANTS’ MOTIONS FOR
R. BRANCH, M.D., et al.,

CROSS-SUMMARY JUDGMENT
AND TO BE RELIEVED FROM
Defendants. DEEMED ADMISSIONS
(ECF Nos. 13, 18 & 26)

Plaintiff Robert Gonzales Saenz, a statisoner currently incarcerated at the
Correctional Training Facilityn Soledad, California (CTF), filed_a pro se civil rights
complaint under 42 U.S.C. 983 alleging denial of adegigamedical care and retaliation
for filing grievances regarding denial aflequate medical care. Per order filed on
November 11, 2016, the court (Kim, M.J.) foushat plaintiff's allegations appeared to
state cognizable § 1983 claims for delibernadifference to serious medical needs and
retaliation against Drs. R. Braelmand D. Bright, when libeltg construed, and ordered the
United States Marshal to serve thé&o named defendants at CTF.

Both plaintiff and defendants move for summary judgment or cross-summary
judgment under Federal Rule of Civildeedure 56 on the grod that there are no
material facts in dispute andatithey, respectively, are entdléo judgment as a matter of
law. Defendants also claim qualified imniyrand move to be relieved from matters
deemed admitted under Federal Rul€will Procedure 36.The parties filed

oppositions/responses and replies to theanstiwhich now are rip@®r decision.
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l. BACKGROUND

Plaintiff is a 58-year-old prisoner diagmaswith “aortic staosis, heart murmur,

osteoarthritis, hernia and chronic constipatioBranch Decl. (ECF No. 27-3) { 5. He has

been incarcerated at CTF since January 2015.

Plaintiff claims that Dr. Branch, his ageed primary care physician at CTF, and
Dr. Bright, the chief physician and surgeorCat~, have been delibately indifferent to
his serious medical needs by failing to provnd®a with adequate medical care. Plaintiff
specifically claims that defendants failed toypde him with adequate medical care for th
following medical conditions: (1) abdomingéin derived from abdominal cramping and
hernia, (2) pain in his feelerived from plantar fasciitis arminions, and (3) pain in his
hands derived from osteoarthritis. Plaintiff atdaims that defendants retaliated against
him for filing grievances against them regagidenial of adequateedical care by further
denying him adequate medical care.

But as discussed below, defendantsemtéled to summary judgment on plaintiff's
denial of adequate medical care claims bheeahe undisputed ielence in the record
shows that defendants proetl plaintiff with extensive and comprehensive medical care
and treatment for his medical conditions aodplaints, and plaintiff has not set forth
sufficient evidence for a reasdsia jury to find that anylsrtcomings in defendants’
medical care and treatment amounted to delibenalifference in violation of the Eighth
Amendment. Defendants alace entitled to summary judgmeort plaintiff's retaliation
claims because plaintiff has not set forth sudint evidence for a reasable jury to find
that defendants’ medical care and treatmentst®ts were made in retaliation for plaintiff
filing grievances against defendants.

. MOTION TO BE RELIEVED FROM DEEMED ADMISSIONS

Before addressing the merits of thet@s motion and cross-motion for summary

judgment, the court must address deéerid’ motion to be relieved from deemed

admissions. Federal Rule of Civil Procesl@6 allows a party to serve on another a

written request to admit the truth of certain mattelating to the parties’ pending dispute).
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Fed. R. Civ. P. 36(a)(1). A matter is deenagldhitted if the party tavhom the request is
directed fails to respond within 30 daystleé request. Fed. R. Civ. P. 36(a)(3).

On April 21, 2017, @intiff served a request fadmissions on defendants. But
defendants failed to provide plaintiff witlritten responses until Juli4, 2017 — 54 days
after plaintiff served the request. Defendantainsel attributes thentimely response to a
“complete oversight” on his part, Gower Dg&CF No. 26-1) 1 3, and, on behalf of
defendants, moves for “an order permitting thterwithdraw and/or amend” any deemed
admissions, Defs.” Mot. for Ref (ECF No. 26) at 1.

Rule 36(b) provides that “the court ynpermit withdrawal or amendment if it
would promote the presentation of the meritghef action and if the court is not persuade
that it would prejudice the requesting partymaintaining or defendg the action on the
merits.” Fed. R. Civ. FB6(b). “[T]he rule seeks to serve two important goals: truth-
seeking in litigation and efficiency in dispsing justice.”_Conlon v. United States, 474
F.3d 616, 622 (9th €i2007) (citing Fed. R. Civ. B6(b) advisory committee note).

Accordingly, “a district court must specificalbonsider both factors under the rule beforeg

deciding a motion to withdraw or amend admissions.” Id.
The first factor under Rule 36(b) is sdiied “when upholding the admissions woulg

practically eliminate any presentation of the riseof the case.” Hadley v. United States,

45 F.3d 1345, 1348 (9th Cir. 1995t is satisfied in thisase. Defendants’ admissions,

either directly or indirectly, tate to the ultimate merits of@lcase. In the most significan

of the admissions, Dr. Branch is deemed to have admitted that “as Plaintiff's PCP, de

and denial of proper examiim@n and pain medication was a deliberate act.” Gower Decl.

Ex. A at 2-3. Although somewhat lackinggpecificity, this admissn goes directly to the
merits of plaintiff's denial of adequate dieal care claims. At a minimum, upholding
such an admission unnecessaciynplicates and confuses an accurate presentation of {
merits of this case. Some of the other adiminssrelate less directly to the ultimate merits
of the case, see, e.q., id. at 2 (admitting pheaintiff “complained offoot’ pain during the

initial interview/examination”) whe others have little bearing on the ultimate merits of t
3
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case, see, e.g., id. at 4 (admitting “that CTR@rth Clinic’ is a professional registered
nurse run facility”). Nevehteless, allowing defendartts withdraw the deemed
admissions and for defendants’ (late) respotséske their place, promotes the truth-
seeking aim of Rule 36(b).

The second factor under Rule 36(bsaw/hether withdrawal will prejudice
plaintiff. Plaintiff, as the party relying aime deemed admissions, has the burden of
proving prejudice._See Conlon, 474 F.3&22. “The prejudice contemplated by Rule
36(b) is not simply that ghparty who obtained the adssion will now have to convince
the factfinder of its truth.”_ld. (citation atted). “R]eliance on [admissions] in preparing
a summary judgment motion does gonhstitute prejudice.”_Id. &24. Rather, “prejudice
must relate to the difficulty a party maycéin proving its casat trial.” 1d.

Here, plaintiff has not met his burden ohalenstrating prejudice. In his opposition

to defendants’ motion for relief, plaintiff argaighat granting defendants’ motion will have

a “devastating prejudicial affefdic] on the merits of plairffis claim.” Pl.’s Opp’'n (ECF

No. 32) at 5. But requiring plaintiff to prevmatters previously deemed admitted is not

enough to constitute prejudice under Rule 36fee Conlon, 474 F.3d at 622. Moreovef

plaintiff did not rely on tle deemed admissions when @epg his motion for summary
judgment._See Pl.’s Mot. fcisumm. J. (ECF No. 13)ybmitted on April 26, 2017 —
within the thirty-day response period and before thetera in his request were deemed
admitted under Rule 36). Nor did he relytbe deemed admissions when preparing his
opposition to defendants’ gs-motion for summary judgment. See Pl.’'s Opp’'n (ECF N
28) at 14 (arguing “Branch imé&onally failed to treat plaitiff's [conditions]”) and at 3
(describing Branch’s rejection bfs attempt to inform her dfis need for orthopedic shoes
at his initial examination). Plaintiff has not established that he has relied on the deem
admissions or will be otherwise prejudidagtheir withdrawal or amendment.

Because both factors under Rule 36(b) wengtavor of withdrawal or amendment,
defendants’ motion to be relieved from deeraddissions (ECF N@6) is GRANTED.
/

174

ed




United States District Court

Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

. MOTION AND CROSS-MOTION FOR SUMMARY JUDGMENT
A. Legal Standard
Summary judgment is proper where thegalings, discovery and affidavits show

that there is “no genuine dispute as to araterial fact and thgnoving] party is entitled

to judgment as a matter of law.” Fed. Rv(®. 56(a). Material facts are those which may

affect the outcome of the case. Andergohiberty Lobby, Irt., 477 U.S. 242, 248

(1986). A dispute as to a material facgenuine if there is dficient evidence for a
reasonable jury to return a verdior the nonmoving party. Id.

The moving party for summary judgmegars the initial burden of identifying

those portions of the pleadingliscovery, and affidavits whicdemonstrate the absence g

a genuine issue of material fact. CelotexgCwo. Cattrett, 477 U.S. 317, 323 (1986).

Where the moving party will v& the burden of proof on assue at trial, it must
affirmatively demonstrate that no reasonahkr of fact could find other than for the
moving party. _Id. But on aissue for which the opposimarty will have the burden of
proof at trial, the moving partyeed only point out “that there an absence @vidence to
support the nonmoving party’s case.” Id.

Once the moving party meets its initialrden, the nonmoving party must go

—

beyond the pleadings to demonstrate the existence of a genuine dispute of material fact |

“citing to specific parts of material in thec@d” or “showing that the materials cited do
not establish the absence or presence of agewniispute.” Fed. R. Civ. P. 56(c). A
triable dispute of fact exists only if thasesufficient evidencévoring the nonmoving

party to allow a jury to retura verdict for that party. Anderson, 477 U.S. at 249. If the

nonmoving party fails to makiais showing, “thanoving party is entitled to judgment as a

matter of law.” Celotex, 477 U.S. at 323.

When the patrties file crogaetions for summary judgment, the court must consid
all the evidence submitted in suppof the motions to evaluate whether a genuine dispu
of material fact exists praalling summary judgment for eghparty. _The Fair Hous.

Council of Riverside Cnty., Inc. v. Riverg&dwo, 249 F.3d 1132,135 (9thCir. 2001).
S
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B. Discussion
Both plaintiff anddefendants argue that they antitled to summary judgment on

plaintiff's cognizable § 1988laims: (1) defendants have besgliberately indifferent to

plaintiff's serious medical needs by failinggoovide him with adequate medical care, and

(2) defendants retaliated against plaintiff fiing grievances against them regarding
denial of adequate medical care by lertdenying him adequate medical care.

1. Deliberate Indifference

Deliberate indifference to serioosedical needs violates the Eighth
Amendment’s proscription against cruel amisual punishment. _See Estelle v. Gamble

429 U.S. 97, 104 (1976). A “serious medical rieedsts if the failue to treat a prisoner’s

condition could result in further significaimjury or the “unnecessary and wanton
infliction of pain.” McGuchkn v. Smith, 974 F.2d 1050059 (9th Cir. 1992) (citing

Estelle, 429 U.S. at 104), overruled in pamtother grounds by WKITechnologies, Inc.
v. Miller, 104 F.3d 1133, 11369 Cir. 1997) (en banc). A pos official is “deliberately

indifferent” if he knows that a prisoner facgsubstantial risk of serious harm and
disregards that risk by failing take reasonable steps to abate it. Farmer v. Brennan, 5
U.S. 825, 837 (1994).

Negligence is not enough for liability unmdé@e Eighth Amendmen Id. at 835-36
& n. 4. An “official’s failure to alleviate gignificant risk that hehould have perceived
but did not, . . . cannot underrazases be condemned as tHeamon of punishment.”_Id.
at 838. Instead, “the official’s conduct must have been ‘wanton,” which turns not upor
effect on the prisoner, but rather, upon the cands facing the official.”_Frost v. Agnos,
152 F.3d 1124, 1128 (9th Cir. 1998) (ogiWilson v. Seiter, 501 U.S. 294, 302—-303

(1991)). Prison officials violate their cdrtational obligation only by “intentionally
denying or delaying access to medical caiestelle, 429 U.S. at 104-05. Further, “if the
harm is an ‘isolated exceptioto the defendant’s ‘overalldatment of the prisoner [it]
ordinarily militates against fnding of deliberate indiffererec” Jett v. Penner, 439 F.3d

1091, 1096 (9th Cir. ZIb) (citations omitted)).
6
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A difference of opinion b&veen a prisoner-patienhd prison medical authorities

regarding treatment does not give rise 81983 claim._Franklin. Oregon, 662 F.2d

1337, 1344 (9th Cir. 1981). Similarly, a show of nothing more than a difference of
medical opinion as to the ne&pursue one course of treegnt over another is generally
insufficient to establish deliberate indifferencBoguchi v. Chung391 F.3d 1051, 1058,
1059-60 (9th Cir. 2004); Sarehv. Vild, 891 F.2d 240, 242 (9th Cir. 1989). In order to

prevail on a claim involving choices betwesternative courses of treatment, a prisoner-
plaintiff mush show that the coursetofatment the doctors chose was medically
unacceptable under the circumstances and that they chose this course in conscious
disregard of an excessive risk to plaintiff's health. Toguchi, 3&t @&t 1058; Jackson v.
Mclintosh, 90 F.3d 33@®32 (9th Cir. 1996).

Plaintiff specifically claims that defends Drs. Branch and Bright have been
deliberately indifferent to his serious mealineeds by failing tprovide him with
adequate medical care for the following noadliconditions: (1) abdominal pain derived
from abdominal cramping and h&n(2) pain in his feet derived from plantar fasciitis an
bunions, and (3) pain in hisids derived from osteoarthritis.

a. Plaintiffs Abdominal Pain

The undisputed evidence irethecord shows that plaintiff has
suffered from abdominal pain since he ardivad CTF on Januai3015. At his first
appointment with DrBranch on February 2015, ptdiff complained of abdominal
cramping and was prescribed medicationgrtastinal cramping and for pain relief.
Branch Decl. 1 6. Dr. Brandiso ordered lab work on plaiff. 1d. On March 9, 2015,
Dr. Branch again examinedgohtiff, who reported abdominglain in the upper abdomen
and not having had a bowel mawent or solid food in three days. Id. { 7. After
consulting with Dr. Sweet, DBranch determined that pidiff's condition was urgent
enough to require an immediate transfeNadividad Medical Center (NMC), where he
received exploratory surgery éxamine a potential small bowel obstruction (SBO). Id.

7-9. No SBO was found and, after recovgrat NMC, plaintiff returned to CTF on
7
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March 26, 2015._Id. at 10. But the dateathis return, plaintiff reported persistent
cramping and vomiting, and was urgenthakated by Dr. Lam and transported by
ambulance back to NMC. _1§.11. At NMC plaintiff agan was examined and this time
found to have a SBO with a “likely transiti point in the right lower quadrant [of the
abdomen] at the sight of the hernia.” Id. Surgeons at NMC opeyatpldintiff to repair
the hernia on April 9, 2015, .id 12, and he returned to CoR April 29, 2015, id. 1 13.

Plaintiff has complained of ongoing abdaoral pain since retumg to CTF. But
the undisputed facts in theaord show that Dr. Brancime other medical personnel at
CTF have seen plaintiff on niarous occasions regarding f@ibdominal pain, and have
evaluated and treated the paiith various medicationsSee id. 1 15 (May 12, 2015), 16
(July 9, 2015), 17 (July 22015), 18 (August 11, 201,59 (August 28, 2015), 20
(September 2, 2015), 21 (September 28, 2015), 22 (October 8, 2015), 23 (October 28
2015), 25 (November 5, 20126 (November 10, 2015), 27 (November 13, 2015), 28
(December 4, 2015), 28a (Decem8r 2016), 29 (January 1, 28) 30 (January 8, 2016),
31 (January 21, 2016), 32 (February 4, 2038 (February 16, 2016), 34 (February 18,
2016), 36 (March 3, 2016), I®1arch 18, 2016), 40 (April3, 2016), 41 (fril 18, 2016),
43 (May 9, 2016), 45 (May 22016), 47 (June 16, 2016), @ly 1, 2016), 52 (August
22, 2016), 53 (October 10, 2016), 61 (Jantry2017), 62 (March 20, 2017). Dr. Branc
also has adjusted and altered the medications according to plaintiff's feedback on the
efficacy and the symptoms plaintiff has presdnt8ee id. 1 17, 22, 27, 28. In addition,
Dr. Branch has continued &ssess the cause of plaintiff's repeated complaints of
abdominal pain by ordering further evaluasoincluding labs, see id. { 20, 30, 32, x-
rays, see id. 11 22, 30, CT scans, see id. =%&nd referrals to Gl specialists, see id.
25, and has discussed with plaintiff behavienadl dietary changes to help alleviate his
symptoms, see id. Y 18 (prdwig instructions on how to avoid using abdominal
muscles), 45 (discussing plaintiff's diet).

Plaintiff does not dispute that Dr. Branlshs treated him extensively for abdomina

pain; he instead claims that. Branch has failed to adedal treat him because she has
8
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not gotten to the root cause of his abdominal.p®laintiff specifically claims that since
his April 9, 2015 hernia repair surgeryslimernia has returned, causing him extreme pai
yet Dr. Branch has continued to focus heatment on his constipation symptoms rather
than on his herniand SBO issues.

Plaintiff's disagreement witBr. Branch and other medical personnel regarding tf
cause of his abdominal pain and treatment is not enough to establish deliberate
indifference in violation of the Eighth Amdment. _See Toguch891 F.3d at 1058;
Franklin, 662 F.2d at 1344Vioreover, the undisputed evidenoghe record shows that
Dr. Branch, in addition to treating plaintiffatodominal pain with various medications,
assessed the cause of plaintiff's abdoms&yahptoms by ordering various studies and
evaluations. Dr. Branch interpreted plaintitkgay studies to be consistent with “chronic
constipation” and not with SB, Branch Decl. {1 19, 30, dwother medical professionals
counseled against plaintiff's request for anothernia surgery becagisthe small size of
the hernia rendered it low rig&r incarceration” and “further surgery could increase
[plaintiff's] risk of having another SBO in the future,” id. § 41. (Medical professionals
also counseled against plaintiff's requiestnarcotics for pain management because
“narcotics cause constipation.” Id.) After Branch “tried enough conservative protocol
to relieve [plaintiff'd abdominal complaints she ordered a CT scan and submitted a
request for hernia surgery so “other physisigcould] review the file and determine if
hernia surgery might be appropriate.” Id. I 8ut the request was reviewed for medical
necessity by Dr. Bright, the chief physiciamdasurgeon at CTF, and denied on the groun
that plaintiff's CT scanlswed “no evidence of inflamrtian or obstruction that would
cause [plaintiff's] symptms.” Bright Decl. (ECF No. 27-1) 7. As Dr. Bright stated in
his denial decision, “[i]t does not appéehat [petitioner's] symfpms are due to his
umbilical hernia and thus fixing it would not pmove his symptoms.” _Id. In Dr. Bright's
medical judgment, “hernia surgery would hatve been an effective means of improving
[plaintiff's] medical condtion at the time.”_Id.

Defendants are entitled to summary judgtr@mplaintiff's claim of denial of
9
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adequate care for his abdominal pain becawsatgdf has not set forth sufficient evidence
for a reasonable jury to find that the coursé&reatment Drs. Branch and/or Bright chose
was medically unacceptable under the circunt&amnd that they chose that course in
conscious disregard of an excessive risgléntiff's health. _Se Togquchi, 391 F.3d at
1058. While the record reflects that defendaoburse of treatment did not fully resolve
plaintiff's abdominal symptoms, this is not enough foeasonable jury to find that
defendants were deliberately indifferent to plaintiff's abdominal pain. No reasonable j
could find on the evidence in thecord that Drs. Brach and/Bright knew that plaintiff
faced a substantial risk of serious hammd disregarded that risk by failing to take
reasonable steps to abate it. See Farmer3lat 837. Defendants are entitled to
summary judgment on plaintiff's claim denial of adequate medical care for his
abdominal pain as a matter of laBee Celotex, 477 U.S. at 323.
b. Plaintiff's Foot Pain

Plaintiff claims denial of adequateedical care for foot pain due to
plantar fasciitis and bunions. Plaintiff allegkat he brought up his plantar fasciitis at his
initial appointment with Dr. Bragch in February 2015 and eshed that he had not been
permitted to bring his thopedic shoes and insoles witimhio CTF when he transferred
correctional facilities in JanuaB015. According to platiff, Dr. Branch “refused to
verify the issuance of the shoes/insoles, and évoat attend to the foot pain” at that time
Pl.’s Mot. for Summ. J. at 3Dr. Branch denies that pldiff raised any complaint about
foot pain at the initial Februa015 appointment, and instealdims that it was not until
plaintiff's July 28, 2015 appointent with her that plaintiff fst complained of foot pain
and stated that he was no longer getting the p@&dication Naproxen for it._See Branch
Decl. 11 6, 17. But the timing of plaintiff's initimomplaint of foot pains not material to
the determination of his claim.

The undisputed evidencetine record shows that plaintiff received the pain

medication Naproxen (500 mtyice daily) through an auto-fill prescription from

February 4, 2015 through May 5, 2015. SeanBh Decl. Ex. A (pl.’snedical records) at
10
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AGO00632. On July8, 2015, plaintiff complained of “left foot pain” during his
appointment with Dr. Banch and told her that he was no longer getting Naproxen for it
Branch Decl. § 17. In response, Dr. Brariprovided a Naproxen prescription for
[plaintiff's] foot pain” and adjusted his othprescriptions for abdominal pain. _Id. On
October 28, 2015 plaintiff met with Dr. MulligePfile in response to an appeal he filed
against Dr. Branch regarding treatment of hisfl@ot pain and abdominal pain._Id.  23.
Dr. Mulligan-Pfile x-rayed plaitiff's foot and did not findevidence of “fracture,
dislocation, or subluxation,” and only foutythild degenerative changes.” Id. No
treatment other than existingipanedication prescriptions wasdered for plaintiff's foot
pain. But at a follow-up appointment wibr. Branch on November 13, 2015, plaintiff
again brought up pain in his Idftot, as well as pain in his right foot. Id. § 27. Dr. Brang
ordered x-rays of both feet, which reveatenhild bunion in plaintiff's right foot, and
submitted an order for gel insolesalleviate plaintiff's foot pa. 1d. On January 8, 2016,
when plaintiff again complained of foot padne to narrow shoes, Dr. Branch ordered
bunion cushions for plaintiffld. § 30. On February 16026, plaintiff raised continued
pain in his right foot and D Branch ordered therapeuticogs for him._Id. § 33. The
therapeutic shoes were delivetedolaintiff on April 12, 216. See Pl.’s Mot. for Summ.
J. Ex. C.

Defendants are entitled to summary judgtr@mplaintiff's claim of denial of
adequate care for his foot pain because ptairas not set forth sufficient evidence for a

reasonable jury to find that the coursdreftment Dr. Brancbhose was medically

unacceptable under the circumstances and thathsise that course in conscious disregard

of an excessive risk to plaintiff's healt&ee Toguchi, 391 F.3d 4058. No reasonable

jury could find on the evidence the record that Dr. Bradinew that plaintiff faced a

substantial risk of serious hamnd disregarded that risk Bgiling to take reasonable steps

to abate it._See Farmer, 511 U.S. at 88Ven if Dr. Branch ovedoked plaintiff's foot
pain at their initial appointment, and eveif Branch should haverdered therapeutic

shoes for plaintiff at an earlier point in tings plaintiff claims, her actions, when viewed
11
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in the context of the overall medical care am@tment she provided plaintiff for his foot
pain, cannot be said to have amounted teenltan medical ndigence not actionable
under 8§ 1983. See id. at 835-8®. 4; see also Jett v. Penné89 F.3d 1091, 1096 (9th

Cir. 2006) (“isolated exception” to provity medical care, remedied by subsequent
medical care, and in the context of the “ovetr@atment of the prisoner,” not sufficient to
create genuine issue for trial on § 1983 clafrdeliberate indifference). Defendants are
entitled to summary judgment orapitiff's claim of denial of adequate medical care for
his foot pain as a matter of lavltee Celotex, 477 U.S. at 323.
c. Plaintiffs Hand Pain

Theundisputecevidencen the record shows thataintiff first raised
the issue of hand pain when he complainepaw in his right hand at his February 16,
2016 appointment with Dr. Branch. See Briaibecl. § 33. DBranch responded by
ordering x-rays of plaintiff's hand, which revedl“no evidence of fracture, dislocation, or
subluxation,” and showed only “mild arthritisl8. Plaintiff claims that Dr. Branch failed
to adequately treat his hapdin after the x-rays she orde confirmed agoarthritis.

The management of plaintiff's hand pd&iom “mild arthritis” must be viewed in
the context of the pain treatment plaintéteived for his other conditions. At the
February 16, 2016 appointmenapitiff first complained of paim his right hand, he also
complained of chest pains and possible thearrmur, and continued abdominal and left-
foot pain. _Id. Dr. Branch respondeddaylering: (1) an urgent echocardiogram to
evaluate plaintiff's heart, (2) a colonoscdpyevaluate plaintiff'scontinued abdominal
Issues, (3) therapeutibees for plaintiff's continued fogdain, and (4) x-rays to evaluate
plaintiff's hand pain._ld. While plaintiffigygests that Dr. Brandhen should have
prescribed him stronger pain medicattban he already was receiving for ongoing
abdominal and foot pain (i,evarious nonsteroidal antiflammatory drugs (NSAIDs)),
plaintiff has not set forth suffient evidence for a reasonableyjto find that the course of
treatment Dr. Branch chose —tteat plaintiff's mild arthritiswith the NSAIDs he already

was receiving — was medically unacceptabléeaurthe circumstances and that she chose
12
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that course in conscious disregard of an exeesssk to plaintiffshealth. _See Toguchi,
391 F.3d at 1058. No reasttajury could find on the evahce in the read that Dr.
Brach knew that plaintiff facea substantial risk of seriousrm@and disregarded that risk
by failing to take reasonable steps to abat&ée Farmer, 511 U.S. at 837. After all, the
undisputed facts in the recbshow that Dr. Branch and other medical professionals
considered plaintiff's requests for strongempaedications, but repéed them on grounds
that stronger pain medications such as nargetEre not medically indicated for plaintiff.
See, e.g., Branch Decl. 1 41 (noting thatNdindoro counseled against plaintiff's request
for narcotics for pain management becausecatics cause constipation”); see also Pl.’s
Mot. for Summ. J. at 15, 17dting that Dr. Branch told platiff that he did not qualify for
alternative pain medications under CDdRical guidelines for effective assessment,
treatment and management of pain). Ddénts are entitled to summary judgment on
plaintiff's claim of denial of adequate medicare for his hand pain as a matter of law.
See Celotex, 477 U.S. at 323.

C. Retaliation

To prevail on a First Amendmeretaliation claim, a prisoner must show: (1) that
state actor took some adverse action agaipsisoner (2) because of (3) that prisoner’s
protected conduct, that such action (4i)let the prisoner’s exercise of his First
Amendment rights, and that (5) the actthd not reasonably advance a legitimate
correctional goal._Rhodes v. Robinsd@8 F.3d 559, 567-68th Cir. 2005).

The prisoner must prove all the elertseof a retaliation claim, including the
absence of legitimate correctional goals forabeduct of which he complains. Pratt v.
Rowland, 65 F.3d &) 806 (9th Cir. 1995). But theiponer need not prove a total chilling
of his First Amendment rights; that his Eifanendment rights were chilled, though not
necessarily silenced, is enougRhodes, 408 F.3d at 569.

Retaliation claims brought hyrisoners must be evaluated in light of concerns ove

“excessive judicial involvement in day-ttay prison management, which ‘often

squander[s] judicial resources with little offsegtibenefit to anyone.” Pratt, 65 F.3d at
13

D

418




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

807 (quoting Sandin v. Conner, 5WU5S. 472, 482 (1995)). Iparticular, courts should
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afford appropriate deference and flexibility prison officials in the evaluation of
proffered legitimate penologicetasons for conduct allegéambe retaliatory.”_1d.

Plaintiff claims that defendants Drs.a@8ich and Bright retaliated against him for
filing grievances against them for denialaafequate medical care by further denying
plaintiff adequate medical care. Plaintiff sifieally alleges that Dr. Branch “set aside
medical necessity, and elected to retaliate against plaintiff for the use off] the staff
complaint process” by providg plaintiff “little to no treament for plaintiff's medical
needs,” Pl.’s Mot. Summ. J. at 23, and thatBright retaliated against plaintiff by
denying plaintiff's request for hernia sy and denying platiif adequate pain
medications, id. at 30—-31. Plaintiff adds that defendants also verbally abused and ha
him — on one occasiomhen Dr. Branch was ubge to see plaintiff and “noticed plaintiff
standing in front of her office,” she “stat&ggbt the hell away from my office, you won't
be seen today’ and ‘appeal tfiaid. at 18, and on anoth@ccasion, when Dr. Bright was
interviewing plaintiff regarding staff complaint, Dr. Brightold plaintiff “you’re a damn
iInmate, my staff is instructed to give minintalre . . . [you're] just a sex offender . . . no
one will believe you,” id. at 10.

Although regrettable, defendants’ allegestbal abuse and hasment of plaintiff

Is neither actionable under § 1983, see iRaaev. Arpaio, 125 Bd 732, 738 (9th Cir.

1997) (allegations of verbabuse and harassment failstate a claim under § 1983),
overruled in part on other grounds by Shakugchriro, 514 F.3878, 884-85 (9th Cir.

2008), nor sufficient adence for a reasonable juryftod that plaintiff's filing of
grievances against Drs. Branch and Brightseal either one of them to adversely alter
their course of medical treatment for pi#if, see Rhodes, 4083d at 567—-68. As
discussed above, plaintiff received exteasand comprehensive medical care and
treatment for his medical conditions and comytaat CTF. Defendants note, and the
record supports, that plaintiff was “tredtby medical professionals on at least 45

occasions (or approximately one doctoitiecensultation every three weeks)” between
14
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February 205 and May2017. De$.’ Reply ECF No. 3) at 2. Plantiff has rot provided
arny probative evidenceltat the cag and treanent he reeived wasbased on aetaliatory
motive ratherthan on déendantsmedical judymert. His claim thatdefendarg treatmert
decisions wee retaliatoy in naturels based n nothingmore than peculationand that is

nat enough ¢ defeat dendants’ notion for uummary judlgment. _Se Wood v.Yordy, 7%

F.3d 899, 96 (9th Cir.2014) (speulation tha defendarg acted oubf retaliaton not
suficient to defeat surmary judgmnert). Defendants areentitled tosummary pdgment on
plaintiff's retaliation clam as a maér of law. See Celax, 477 U.S at 323
V. CONCLUSION

For the foregoingreasonsplaintiff’'s motion for simmary julgment (EG No. 13)
is DENIED and defendats’ crossmotion forsummary pdgmern (ECF No. 1§ is
GRANTED.

IT IS SO ORDERED.

Dated:Decembed 2, 2017 Z’? i

CHARLES R. BREYER
United Sates Distrit Judge

'Defendans also are eitled to qudéified immunity from damages on faintiff's § 1983 claims
because a reamable prisa medical dficial could have beliged that hisr her condat was
lawful under he circumsances. _Seedcier v. Katz, 533 U.S194, 201-@ (2001). Areasonable
prison medichofficial could have bekved that tlk course tratment Drs Branch andright chog
for plaintiff was medicallyappropriateand therefoe was lawdl.
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