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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CECELIA DEBORAH ANN FORTIER Case Ndl6cv-07073EDL
Plaintiff,

ORDER GRANTING IN PART AND
V. DENYING IN PART PLAI NTIFF'S
MOTION FOR SUMMARY JUDGMENT
NANCY A. BERRYHILL, AND DENYING DEFENDAN T'S
CROSSMOTION FOR SUMMARY
Defendant JUDGMENT

Re: Dkt. Nos. 24, , 30

Plaintiff Cecilia Fortier and Defendant Acting Commissioner of Social Seduoity
moved for summary judgment in this social security appeal. Plaintiff arguesehat th
Administrative Law Judge (“ALJ”) erred because the ALJ improperly tregethe opinions and
testimony of several doctors and Plaintiff's therapist. Because theaf\éd fo provide clear and
convincing reasons for rejecting those opinions, the (RIEMAND S for further proceedings.

l. BACKGROUND
Plaintiff Cecelia Deborah Ann Fortier wasrh in 1980. AR 205. She attended special

education from 1986 to 1995. AR 244. She also completed two years of college. AR 244. 5

has some training and education for emergency medical technician (“EMT”), @rjustice,
hazardous material handling and disposal, and “Rig safety training CPR Rifj R&244. She
alleges disability based on combined mental and physical impairments, incladiigakcspine
degenerative disc disease, irritable bowel syndrome, asthma, affective disatdatiordeficit
hyperactivity disorder, post-traumatic stress disorder (“PTSD”), andpadity disorder.
. PROCEDURAL BACKGROUN D

On September 21, 2012, Plaintiff filed for Social Security Disability Brsce Benefits.
AR 205-06. On September 25, 2012, fleel for Supplemental Security Income disability
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benefits. AR 207-15. On May 24, 2013, the claims were initially denied. AR 20. On Septen
5, 2013, the claims were denied upon reconsideration. AR 20.

On October 1, 2014, an ALJ held a hearindgtaintiff's claims. The ALJ held the record
open following the hearing to allow Plaintiff to submit additional argument. AR 20. Or2Bay
2015, the ALJ issued a decision finding that Plaintiff was not disabled. AR 33. Plaqtiéisted

review of tre ALJ’s decision by the Appeals Council, and submitted argument and additional

evidence.AR 15, AR 375-81. The Appeals Council declined to grant the request for review Qut

“looked at medical records” that Plaintiff had submitted with the appeal. -ARThe Appeals
Council stated that the records did not affect the decision about whether Plastidfsabled as
of May 20, 2015, because they were “information about a later time.” AR 2. Plaintiffeskw s

judicial review of the decision that she st mlisabled.

[I. EVIDENCE AT THE HEAR ING

A. Plaintiff's Evidence

A social worker helped Plaintiff fill out a disability report in October 2012. AR 252. A
that time, Plaintiff was homeless and was not on any of her prescribed noedicaxcept foher
asthmamedication AR 252. Inthat report, Plaintiff stated that she had stopped working on
April 20, 2010. AR 244. She stated that she stopped working because of her conditions ang
because her sister, for whom she had beerking, had moved out of state. AR 244. The socia
worker included additional information at the end of the disability report, statdptaintiff had
been unclear about all the dates of employment and pay. AR 252.

On the same day, Plaintiff completed a work history repdR 231-41. She listedork
as a bartender from May 2010 to October 2011 and as a horse riding instruction from Januat
2009 to July 2012. AR 231. She also had experiencéafisassistant, a personal assistant, and
phlebotomist. AR 231. She listed that, as a bartender, she earned $680 per month and wor
nine hours per day, six days per week. AR 232. She did not fill out any other details about th

responsibilities of her position. AR 232. She listed that, as a horse riding instrhetegraed

! It appears but is not explicitly stated that the social worker also helped Plzintiffiete the
work history report.
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$650 a month and worked ten hours per day, six days per week. AR 233. She did not fill out an:

other details about the responsibilities of her position. AR 232.

Plaintiff also completed an adult function report. AR 305-13. She stated that she live
with her fiancé and caregiver. AR 305. She stated that her conditions limited Hgrtaliork
because she had panic attacks that made her unable to cope with stress or coiafliatpsety
which made her unable to maintain a schedule or sleegrmatight terrors; emotional outburst;

severe depression; body pain and joint swelling; vomiting up to six times a dafedi from 12-

20 times a dayandwas unable to bend her left knee, had muscle rigidity and spasms, ongoing

PTSD symptoms, and loss of strength in her limbs. AR 305.

Her daily activities included vomiting several times, taking cannabisgeaiapping,
watching television, feeding her dogs, and letting the dogs in from the yard. AR [3®6tagd
that, before her iliness, heaily activities had included typing, riding horses, working, having
sex, sleeping, having personal relationships and friends, driving, and caring fomhalisamd
children. AR 306. Once a week she went to domestic violence class counseling far. a\fhou
306. She did not provide care for anyone else. AR 306. She stated that her roommate hely
by driving her everywhere. AR 306. Although able to shave, dress, use the toilet, dod lvare
hair herself, she needed to use a chair or hawvesne with her when she bathed, or else she
would fall. AR 306. She needed reminders to bathe, brush her teeth, eat, and take her
medications. AR 307.

She prepared her own meals about twice a week, but hardly cooked at all due to joint

and the fact that she would get dizzy if she stood for too long. AR 307. She did laundry and

sweeping once a week and dusting once a month. AR 307. She also helped with the dishes.

307. To do these chores, she needed moral support and encouragement from her roommate.

307. She did not do more house or yard work because of pain, anxiety, joint pain, and musg
rigidity. AR 308.

Plaintiff went outside on average four times a week, to counseling and doctor’s
appointments. AR 308. Severe panic attacks, confusion, anxiety, and fear preventsd her f

going out alone. AR 308. She did not drive for emotional and physical reasons. AR 308. S
3

bed

pair

117
™

le

bhe




United States District Court

Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

could count change but otherwise did not handle finances, including paying bills, havingga s&
account, or a checking account because she could not focus long enough, would forget, and
anxiety about having no money. AR 308. Before the onset of her alleged disal®liixgeshto

do accounts payable and receivable, and had handled her accounts asraihersehen she was

selfemployed. AR 309.

Before, Plaintiff’'s hobbies included hiking, horseback riding, biking, movies, and
racquetball. AR 308. After her conditioned worsened her hobbies changed to movieg, aatlin
astronomy. AR 308. On a regular basis, Plaintiff visited her children, went to thexapyto
clinics and doctors, and attended domestic violence counseling. AR 309. Plaintiff needed
reminders for these outings. AR 309. She had trouble getting along with famiigsfrie
neighbors, and others because she had no tolerance for stress. AR 310. She would lock he
the bathroom anytime anyone yelled. AR 310.

Plaintiff stated that her joint pain, anxiety, and muscle rigidity affectedltibty to do
physical activitiesncluding lifting, walking, climbing stairs, squatting, sitting, kneeling, andgusi
her hands. AR 310. They also affected her memory, concentration, understanding, speech,
hearing, and abilities to complete tasks, get along with others, and follow fizstsucAR 310.
Plaintiff could only walk for five to ten minutes at a time before she needet &Stes could not
follow written instructions because they frustrated her. AR 310. She could not fpb&ens
instructions well because she would usually complete things backwards, if atallpald walk
out of a room to get something and instantly forget what she was going to get. AR 310. Shsg
terrified of authority figures, could not handle stress at all, and could not handégesharmer
routine. AR 311. She had to wear orthopedic shoes when walking longer than a quarter milg
AR 311. Plaintiff took medicine for vomiting, anxiety, diarrhea, blurry vision, musgieity,
nausea, restlessness, and shakiness. AR 312.

At the hearingthe ALJ asked Plaintiff about her work as a bartender and horseback ri
instructor. AR 45. Plaintiff could not confirm with certainty the dates that she kedifis her

work as a bartendebut stated that they “sound[ed] right.” AR 45. She egtbat she was

working as a horseback riding instructor in 2009 and 2012. AR 46. She testified that she had
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some trouble doing both of these jobs because she had panic attacks, a loss of strenigtbs and
interfered. AR 46.

Plaintiff testified thasome days she tried to get her children’s homework together but
often she would just be in bed and her significant other, David Rembert, would take care of
everything. AR 51-52. On days that she stayed in bed all day it was because she cotilounot
of bed due to fear, anxiety, or pain. AR 51. At the time of the hearing, she would stay in bed
average three days a week, but earlier, she averaged about five days a week. ARpBAt Exc
night, she needed all the doors, including the front door, to be open. AR 52. Plaintiff would
accompany Rembert to the grocery store, but often go and sit in the car when theyliwere
because she did not like to be close to people. AR 51. She did not like to answer the phone,
53. In 2010, her condition was significantly worse, causing her to give her ohitdiner cousin
and her sons to their father. AR 53. She had passed out several times for unknown reasonsg
54. She had carpal tunnel syndrome in her hands or wrists, for which she wore braces. AR

In response to the ALJ’s question whether her physical or mental problecishaff¢he

most, she answered:

| think it's the combination of both. | don’t think one necessariythink the one

-- it's a big cycle. | think the one affects the other and back and so forth. So, like,
my fear makes me want to hide. So when I'm not able to get out of bed, then that
causes the fibromyalgia to get so much worse because I'm not moving. And then
the pain increases and then it gets even haodgett out of bed. So that's where

the days and days come in where I'm just in bed. I'm not useful for anyone. And
it's very frustrating.

AR 56. Rembert confirmed Plaintiff's testimony about her staying in bed, netbdirpors open,
having little involvement in the housework, and having few social activities.

B. Dr. Tania Shertock, Examining Psychologist

The Department of Social Services (“Department”) referred Plaintiff td &wia
Shertock, Ph.D. for a psychological examination. AR 551. Drt&es sources were Plaintiff
and records from Touchstone Counseling Services, provided by Mary Holbrook, MFT. AT 55
On April 16, 2013, Dr. Shertock administered four tests to Plaintiff, the Wechsler Adult
Intelligence ScaldV (“WAIS -1V”), Wechsler Memory ScalVv (“WMS-IV”), Trails A, and

Trails B. AR 551. Dr. Shertock determined that Plaintiff had an IQ of 72, which placedthe
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borderline range. AR 553. Plaintiff's WMIS-scores placed her in the extremely low range. A
553. Her Trails A and B results suggested “dysfunction in visual scanning, psyohspexd, or
focusing and shifting attention.” AR 553. Dr. Shertock discontinued the Trails B test due t
Plaintiff's inability to follow the sequence of the tasks. AR 553.

Dr. Shertock provided a functional assessment but noted that her findings were basec
one timelimited mental status evaluation and that the sections of the report titled “History of
Present lliness” and “Present Level of Functioning” were based onifP&self-reports. AR
554. She noted that Plaintiff presented as a “reliable historian.” AR 554. Based dff'®laint
“clinical presentation, and her history and symptoms,” Dr. Shertock determindldhriff
appeared to meet the criteria for a diagnosSRTESD, ADHD, Major Depression and cognitive
disorders from brain trauma. AR 554. Based on Plaintiff's “vocabulary, grammayraad,%

Dr. Shertock determined that Plaintiff appeared to be functioning in the “bordenhige.” AR
554.

Dr. Shertock opined that Plaintiff was capable of understanding, rememberdng, a
carrying out simple instructions. AR 554. She opined that Plaintiff had moderatenraptsnin
understanding, remembering, and carrying out complex instructions, maigtattention and
concentration for the duration of the evaluation, maintaining adequate pace whiletcagmnple
tasks, withstanding the stress of an eight hour day, maintaining adequatepezsigile
completing tasks, and enduring the stress of the interview. AR 554. She opined it i
a marked impairment in ability to adapt to changes in routine work-related setiRy554. Dr.
Shertock noted that Plaintiff was able to interact appropriately with her bub#sad on
Plaintiff's reported history, ér “ability to interact with the public, supervisors, and coworkers”
appeared questionable. AR 554. She diagnosed Plaintiff with histrionic persorsairted)
major depressive disorder, R/O Cognitive Disorder, AttenDefieit Hyperactivity Disorder

Inattentive Type, and Posttraumatic Stress Disorder. AR 554.
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C. Dr. Leslie Tsang, Treating Psychiatrist
On July 22, 2014, Dr. Leslie Tsang, Plaintiff's treating psychiatrist, compléteeratal

capacities” evaluation so that California’s Departmeri@dlth and Human Services could
determine Plaintiff's eligibility for public assistance. AR 689. Dr. Tsamgcked boxes
indicating that Plaintiff had a medically verifiable condition that would limit or preker from
performing certain tasks, thatticondition was chronic, that the onset of the condition was 20
that Plaintiff was actively seeking treatment, that Plaintiff was unable to wadkthat Plaintiff
had limitations that affected her ability to work or participate in education omigaiAR 689.

Dr. Tsang also opined that Plaintiff was unable to complete “daily work, traamdpr
educational activities” independently and without prompting. AR 688. He opined, “anxiety g
panic attacks significantly limit [Plaintiff's] social in&ctions and effective communications,”
her ability to complete tasks was “[iimpaired due to severity of symptoms,” anldethability to

adapt to work or workike situations was, “significantly limited” because her “symptoms

interfere[d] with judgmentdecisions, adapting to change, and her own activities of daily living.

AR 688.

D. Mary Holbrook, Former Treating Psychotherapy Counselor MFT

In February 2013, Mary Holbrook submitted a summary and report of her treatrdent a
diagnosis of Plaintiff. AR 446. Holbrook saw Plaintiff as a psychotherapy ai@nt®ctober
21, 2010, to November 16, 2011, for a total of 23 weekly one-hour sessions. AR 446. Plaint
returned to Holbrook in December 2012, and saw Holbrook once a month, on December 13,
January 17, 2013, and February 14, 2013. AR 446. Holbrook’s report also summarized
Plaintiff's selfreported history, including descriptions of how Plaintiff was raised in dikelt-
religion, from which her family eventually withdrew, and how Plaintiff suffeyears of abuse

from her exhusband, including being “beaten and raped, severely controlled, and stalked aftq

2 Dr. Tsang also completed a medical source statement, in which he found thdf Réargevere
limitations in every work area and opined that she was be unable to work. PItf. Ek-5A at
Because Dr. Tsang completed this report in August 2015, it was not before the aidiff Pl

submitted it to the Appeals Council, but the Appeals Council did not incorporate it intodie: re¢

for review on appealSeeSection IX below, regarding Additional Evidence Submitted to Appea
Council.
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separation.” AR 447. Holbrook stated that Plaintiff had improved somewhat “sincerbémg i
current relationship and being on her present medications” but that “all her sysmptoain[ed]
evident.” AR 446. Holbrook stated that Plaintiff's diagnosed included PTSD, S&bétb,
predominately Inattentive Type, Chron’s Disease and asthma. AR 446.

Holbrook opined that it would be impossible for Plaintiff to maintain any sort of work
schedule because of Plaintiff's inability to focus or maintain any sort ofaesgiedule and
inability to remember appointments. AR 448. During 2010 and 2011, Holbrook witnessed
Plaintiff's inability to keep appointments as Plaintiff often was late or di¢owie in because she
could not keep track of the days. AR 448. Holbrook alsergbd that Plaintiff's inability to

focus during therapy sessions and that it was difficult for Plaintiff to stkipgalong enough for

them to have a conversation. AR 448. Holbrook noted that Plaintiff had improved in these areas

since beginning Addatl, a medication prescribed for ADHD, but that the symptoms were “still
quite evident.” AR 448. Holbrook also opined that, due to Plaintiff’'s anger at and terror of
authority figures, it was highly unlikely that Plaintiff could “sustain thedkoh instruction and
feedback she would have to undergo during training for any job without losing control of her
reactions.” AR 448. Due to those symptoms and Plaintiff's “fear of being fabliclue to
PTSC [sic],” Holbrook opined that Plaintiff would be uteato meet the requirements of
employment. AR 448.

Holbrook’s last appointment with Plaintiff was on August 15, 2013. AR 1166. On Aug
27, 2014, Holbrook completed a Medical Source Statement Concerning the Nature ang &eved
an Individual’'s Mental Impairment. AR 1162-66. The form asked for an evaluation of the
Plaintiff's abilities in 20 areas, broken into categories for memory andstadding, sustained
concentration and persistence, social interaction, and adaptation. Holbrook opirfdainitiéft
had limitations in every area. She opined that Plaintiff's had severely limitggalbo maintain
attention and concentration for extended periods; perform activities within a sshadirtain
regular attendance, and be punctual within customary tolerances; work in coondividt or
proximity to others without being unduly distracted by them; complete a normal wakda

workweek without interruptions from psychologically based symptoms and perfarcoasistent
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pace without an unreasonable number and length of rest periods; get along wittkers or
peers without unduly distracting them or exhibiting behavioral extremegadistic goals or to
make plans independently of others. AR 1163-64. She opined that Plaintiff had telgdera
severely limited abilities to understand and remember detailed instructistensan ordinary
routine without special supervision, interact appropriately with the general pafdi@accept
instructions and respond appropriately to criticism from supervisors. AR 1163-64. &he als
opined that Plaintiff had moderately limited abilities to remember locations andi@rk
procedures, understand and remember very short and simple instructions, carryledt detai
instructions, make simple, worklateddecisions, maintain socially appropriate behavior and

adhere to basic standards of neatness and cleanliness, respond appropriaalye® iaithe

workplace, and be aware of normal hazards and take adequate precautions. AR 11631¢4. K

she opinedhat Plaintiff had mildly limited abilities to carry out short and simple instructions, a
simple questions or request assistance, and travel in unfamiliar places or ise publ
transportation. AR 1163-64.

She opined that Plaintiff had a substantial loss of ability to understand, remember, ang
carry out simple instructions; make judgments that are commensurate witim¢hierfs of
unskilled work, i.e., simple work-related decisions; respond appropriately to supervision, co-
workers and usual work situations; and deal with changes in a routine $e&Rd.165. She
opined that the disability was durable and that the onset was prior to October 2010. AR 116
She added a comment that Plaintiff had not improved much since she first saw hebgr Oct
2010, despite a variety of treatments and medications, and that she saw edikgliittiood of

Plaintiff's disability improving. AR 1166.

% The form defined a “mild” impairment as one that “impairs, but does not preclude, the
individual’'s ability to perform the designated activity on a regular and sestdasis, i.e. 8 hours
a day, 5 days a week, or an equivalent work schedule.” AR 1162 (emphasis omitted).

* The form stated that a “substantial loss cannot be precisely defined” btiirtipasctical terms,
an individual has a substantial loss of ability to perform a basic mental acthety lne or she
cannot perform the particular activity in regular competitive employtoeattat best, could do so
only in a sheltered work setting where special considerations and attentipnsvéded.” AR
1165; POMS DI 25020.010(A)(3)(b).
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E. Evelyn Polk, Treating Therapist at the time of theHearing
Starting January 17, 2014, Plaintiff began therapy with Evelyn Polk, MFT. AR 1276.

Between then and September 26, 2014, Plaintiff saw Polk weekly or bimonthly. ARQR&76.
September 15, 201Rolk wrote a letter about her therapy with Plaintiff and completed a medig
source statement. AR 1276-80. In the letter, Polk reported that Plaintiff had sysygftanxiety,
panic attacks, insomnia, and nightmares, stemming from reported history of ADDstdome
violence, and Chron’s disease. AR 1276. Polk stated that Plaintiff had been “compliant and
responsive to treatment planning and interventions.” AR 1276. She opined that one of the
greatest challenges for Plaintiff had been finding the bgldnce of medications to treat her
symptoms with the least amount of side effects. AR 1276. She stated that Rldgiatifiosis
consisted of generalized anxiety disorder, PTSD, and Attention Defiatd2is(“ADD”). AR
1276.

In the medical sourcgtatementPolk opined that Plaintiff did not have significant
limitations in most of the 20 activities. AR 1278. She did not list any activities for which
Plaintiff had a severe or moderately severe limitation. AR 1278-79. She opinecathatf Pad
moderately limited abilities to respond appropriately to changes in the worlgsedtmplete a
normal workday and workweek without interruptions from psychologically based symptdms 4
perform at a consistent pace without an unreasonable number and length of restgretiods
maintain attention and concentration for extended periods. AR 1278-79. Finally, she opined
Plaintiff had mildly limited abilities to understand and remember detailed instructienfistm
activities within a schedule, nmaain regular attendance, and be punctual within customary
tolerances; work in coordination with or proximity to others without being unduly clisttdy
them;accept instructions and respond appropriately to criticism from superismed;in
unfamiliar places or use public transportation. AR 1278-79.

Polk also opined that Plaintiff had a substantial loss of ability to respond appiygdoate
supervision, co-workers, and usual work situations. AR 1280. Polk opined that Plaintiff did
have a gbstantial loss of ability to understand, remember, and carry out simple instructakes;

judgments that are commensurate with the functions of unskilled work; or deal withesha a
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routine work setting. AR 1280.

F. Other Records

In October 2010, Platiff sought mental health therapy, primarily to help with her PTSD
which she said was affecting every aspect of her life and her ability to gabheAR 707. At the
time she was working at a bar and grill, but expected that she would only work toeighthr
October 15, 2010. AR 709. She stated that she hoped she would be able to work with her g
on a ranch after her job at the bar and grill ended. AR 709.

In March 2011, Plaintiff had a therapy session with Holbrook. AR 493. Plaintiff reporte
that she was taking Adderall for her ADD, and it “was wonderful to be able to focu##93R
Plaintiff told Holbrook that, besides the ADD medication, the best thing she had found torhely
be calm was working with horses. AR 493.

V. DISABILITY DETERMINATION FRAMEWORK

The Social Security Administration (“SSA”) determines whether a claimargabldd
using a five-step sequential evaluation process. 20 C.F.R. § 404.1520(a)(1). If tapathes
SSA is able to determine that the claimant is or tddsabled, the SSA will not proceed to the
next step. 20 C.F.R. 8 404.1520(a)(4). At the first step, the SSA determines whettrentaetcl
is engaged in substantial gainful activity. 20 C.F.R. § 404.1520(a)(4)(i). The clasnmant
disabled if shes performing substantial gainful activityd. At the second step, the SSA
determines whether the claimant has a severe physical or mental impairmeninbireation of
such impairments, that meets certain durational requirements. 20 C.F.R. 00)®5(ii). If
the claimant does not have a severe impairment, she is not disible&t the third step, the SSA
compares the claimant’s impairments to a list of impairments. 20 C.F.R. § 404.142§a)(f
the claimant’s impairments meet @ual one of the listed impairments, she is disabldd.At
the fourth step, the SSA determines the claimant’s residual functional cgpREI’). 20
C.F.R. 8 404.1520(a)(4)(iv). The RFC is the most the claimant can still do despite taionsi

and is based on all the relevant medical data and other records. Treichler v. Conom'IS&cS

Admin., 775 F.3d 1090, 1097 (9th Cir. 2014). The SSA compares the claimant’s RFC to the

claimant’s past relevant work (“PRW”). 20 C.F.R. § 404.1520(a)(4)(ivthe claimant can
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perform her PRW as she performed it or as it is generally performed, she isatdédli 20
C.F.R. 8 404.1520(a)(4)(ivialencia v. Heckler751 F.2d 1082, 1086-87 (9th Cir. 1985).

Finally, the SSA compares the claimant’'s RF@nhglwith her age, education and work
experience, to see if she can adjust to other work. 20 C.F.R. § 404.1520(a)(4)(v). If she can
adjust to other work, she is not disabléd. If not, she is disabled.
V. ADMINISTRATIVE LAW JUDGE'S DECISION

The ALJ mae no finding at step one as to whether Plaintiff had engaged in substantia
gainful activity since April 20, 2010, the date of her alleged disability onset. AR 22. vidQwe
the ALJ noted that Plaintiff worked after the alleged disability onset as atartentil sometime
in 2011 and as a horse riding instructor from 2009 into 2012. AR 22. At step two, the ALJ fo
that Plaintiff had the following severe impairments: irritable bowel syndromemastifective
disorders, ADHD, anxiety disorder, PTSD, and histrionic personality disorder. AR 2fouikte
that she had carpal tunnel syndrome but that it was a non-severe impairment. AR 23. At ste
three, he ALJ found that Plaintiff did not have an impairment or combination of impairthants
met or medzally equaled the severity of one of the listed impairments. AR 24. AltHelaghtiff
describeghe ALJ’s finding at step one as “troublingfiedoes not challenge the ALJ’s first three
findings.

At step four, the ALJ found that Plaintiff has the RE&€perform the full range of
medium work as defined in 20 C.F.R. 404.1567(c) and 416.967(c), with the need to avoid
exposure to respiratory irritants, and is able to perform simple, repetitkgegiqsating to
unskilled work.” AR 26. In reaching his finding of Plaintiff's RFC, he found thahifts
reports concerning the intensity, persistence, and limiting effects ofi@t@nms were not
entirely credible. AR 2228. He gave no weight to Holbrook’s opinions, weigrgdme ofDr.
Shertock’s opinions, little weight to Dr. Tsang’s opinions, and weight to Polk’s opinion29AR
30. The ALJ adopted the state agency’s assessment that Plaintiff was limitekittediawork
but rejected any social limitations, noting that “the record, including [Plaiftftsk with the
public after the alleged disability onset beli[ed] significant limitations” in thatees AR 29.

He further found that Plaintiff was unable to perform any of her PRW because\Wer PR
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was classified as serskilled and Plaintiff was limited to unskilled work. AR 31. Finally, at stej
five, he applied the Medical Vocational Rules directly and found that she was notdlisaBle
31.
VI. STANDARD OF REVIEW
The court may not reverse the Commissioner’s decision unless it is based on ¢egal err

is not supported by substantial evidentCartey v. Massanar?98 F.3d 1072, 1075 (9th Cir.

2002). If the record as a whole can support either affirming or reversinghuhiemust affirm.

Reddick v. Chater, 157 F.3d 715, 720 (9th Cir.1998ubstantial evidence ‘means such relevant

evidence as a reasonable mind might accept as adequate to support a conclusioa'V.Moli
Astrue 674 F.3d 1104, 1110-11 (9th Cir. 2012) (internal quotations omitted) (q\atiagtine
v. Comm'r Soc. Sec. Admin., 574 F.3d 685, 690 (9th Cir.2009)). “The evidence must be ‘mo

than a mere scintilla,” but may be less than a preponderalitéduotingValentine 574 F.3d at
690). The court reviews “the administrative record in its etyito decide whether substantial
evidence to support the ALJ's decision exists, weighing evidence that supgogtadence that

detracts from the ALJ's determinatiorDrouin v. Sullivan, 966 F.2d 1255, 1257 (9th Cir. 1992).

Plaintiff does not challenge the ALJ’s first three findings. Plaintiff argiu@sthe ALJ
erred at step five because substantial evidence does not support his finding tbat-Medi
Vocational Rule 203.29 directed a finding that Plaintiff was not disabled. Sheglss #hat ta
ALJ erred because the ALJ did not incorporate limitations assessedriiffRlanental health
professionals in his RFC finding and did not reject the mental health professionalghefgi
the correct legal standards. Finally, she argues thatltherred because he did riscredit
Plaintiff's testimonybased upothe correct legal standards.

VIl.  PLAINTIFF'S RESIDUAL FUNCTIONING CAPACITY
The ALJ must providspecific clear and convincing reasons for discrediting the testimo

of a claimant unless there is a finding of malingeriBarrell v. Colvin, 775 F.3d 1133, 1136 (9th

Cir. 2014) Similarly, in “order to reject the testimony of a medically acceptabégitrg source,

the ALJ must provide specific, legitimate reasons based on substantial eviddreeecord.”

Molina, 674 F.3d at 1111. “[W]here the treating doctor's opinion is not contradicted by another
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doctor, it may be rejected only for “clear atwhvincing” reasons.Lester v. Chater81 F.3d 821,

830 (9th Cir. 1995) (quoting Baxter v. Sullivan, 923 F.2d 1391, 1396 (9th Cir.1991)). Even when

another doctor’s opinion contradicts the treating or examining doctor’s, the ALJ magjaubithe
opinion without providing specific and legitimate reasons for doindccat 830-31. General
findings are insufficient; rather, the ALJ must identify what testimony is ndtldeesand what

evidence undermines the claimant's complaints.” Lester v. CBatér.3dat834. “In other

words, an ALJ errs when he rejects a medical opinion or assigns it little weidgntwimg
nothing more than ignoring it, asserting without explanation that another medical opimoreis
persuasive, or criticizing it with boilerplate language that fails to offer stantive basis for his

conclusion.” _Garrison v. Colvin, 759 F.3d 995, 1012-13 (9th Cir. 2014).

A reviewing courthowever, is “not deprived of [its] faculties for drawing specific and

legitimate inferences fra the ALJ’s opinion.”Magallanes v. Bower881 F.2d 747, 755 (9th Cir.

1989). InMagallanesthe Ninth Circuit found that the ALJ had not made a required finding
explaining why the ALJ was rejecting a doctor’s opinidth. However, the court determinéuat
it could infer the reasons from the ALJ’s “detailed and thorough” summary &c¢teeand
“conflicting clinical evidence” in the casdd.

A. Dr. Tania Shertock, Examining Psychologist

Plaintiff argues that the ALJ improperly rejected Dr. Shertookinions because the ALJ
provided only boilerplate reasons for rejecting the opinions, without offering a stinstaasis
for his conclusions. The ALJ gave weight to Dr. Shertock’s opinion that Plaintiff would éoéoab
perform simple repetitiveaks, but found that Dr. Shertock’s “assessment of additional
restrictions” including that Plaintiff “would experience marked limitations in adgptichanges
in a routine workrelated setting” was “contradicted by the record as a whole, including thies res
of multiple mental evaluations and the treatment records, as well as the activitssetist AR
30. The ALJ did not, at that point in his decision, provide citations to the evidence that
contradicted Dr. Shertock’s opinion.

However, Plaintiff apears to agree that the ALJ is referring to an earlier part of his

decision, in which he contrasted the results of Dr. Shertock’s April 2013 examinaiionoies
14
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from Plaintiff's more recent discharge from hospitalizations and variousalegipointments.
Discharge notes from a June 2013 hospitalization stated that Plaintifisl@tives cooperative,
her behavior was normal, her speech was at a normal rate, her cognition wdy iigtaxsts and

her insight, judgment, and impulse control were “fair.” AR 581-82. Notes from an A2@1(3t
mental health appointment included a mental examination of Plaintiff, which mental ettamina
showed that her behavior was “appropriate, cooperative,” and included “good eye.tokRact
679. Plaintiff's speech was also at a regular rate, tone, and volume AR 679. Her thoweg# pr
was “linear” and “logical.” AR 679. In February 2014, Plaintiff reported that ca¢idn was
“generally helpful for her.” AR 1035.

Discharge notes from an April 20&4nergeng department visit to Kaiser Permanente for
syncope and a chin laceration included that her psychiatric condition was “normal
mentation/mood/affect, good judgment/insight.” AR 889. Notes from a doctor’s appoiritment
joint pains in August 2014 includekat Plaintiff's mental status was “alert, oriented to person,
place, and time, anxious, very appropriate, good judgement [sic], insight.” AR 1116@tiffPlai
was hospitalized in August 2014 due to a panic attack, suicidal ideation, and inabibigpto sl
AR 1134. At the time of admission, she was severely intoxicated. AR 1138. She was discl

the next day. AR 1138. Her discharge notes indicate that her behavior and manneteaseant

and cooperative,” her speech was “normal,” her thougitgss was “logical,” her thought conten

was “normal and goal directed,” her attention was “within normal limits,” heulsepcontrol,
insight, and judgment were “fair.” AR 1138. When discussing the weight he gave to Holbrog
opinion, the ALJ referm@to several of these notes, stating that they “reflect little abnormality.”
AR 30. These notes, which were incidental notes to physical treatment fargblegsiditions or
discharge from hospitals for severe psychiatric incidents that had improved vpttaliwetion,

do not provide substantial evidence to disregard an examining doctor’s opinion based on the|
results of severglsychological tests. Moreover, while they may generally support the ALJ’s

finding that Plaintiff's mental impairments weretradways severe, they do not specifically

® This appears to have been a telephone call for a referral to Dr. Tsangthathan in person
appointment.SeeAR 1035-36.
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contradict any of Dr. Shertock’s opinions.

When determining whether Plaintiff's impairments met or equaled a medical ligtiag,
ALJ noted that, in contrast to Dr. Shertock’s note that Plaintiff had “signifinérpersonal
problems,”Polk, Plaintiff's therapist at the time of the hearing, had opined that Plaintititieet
no significant limitations or only mild limitations in social interacti6n&R 25. Although noting
this contradiction, the ALJ did not explain why Polk’s opinveesmore reliable.

In the same paragraph, he noted that Plaintiff reported that she worked in a bdt,and g
which required “substantial interaction with the public,” after the alleged ohser disability.
AR 25, He also referred to this work when evaluattgntiff's credibility, notingthat Plaintiff
performed work during her alleged period of disability that was “inconsigigéimthe allegations
of limitations as to social limitations and other restrictions.” AR 27. Plaintiff arttpa¢iser
work activities are not relevant reasons to disregard Dr. Shertock’s opinions bdtagsased
them long before Dr. Shertock’s examination and Dr. Shertock’s examination was not
retrospective. Rep. at Tt is true thatDr. Shertock conducted several tests to determine
Plaintiff’'s mental statuat the time NonethelessDr. Shertock had to rely on Plaintiff's
misleadingself-reported work history whichotably did not include her bartending or horseback
riding jobs, despit@urporting to cover the time period in which she held those j§bsAR 551-
55.

Relying on Drouin v. Sullivan, 966 F.2d 1255 (9th Cir. 1992), Defendant argues that th

fact that Plaintiff's ability to maintain employment with succdgsang her alleged period of
disability demonstrates that Plaintiff's impairments do not completely prevefroheworking.
966 F2d. at 1258Plaintiff replies that there is no inherent conflict between a finding of disabili
and her horseback riding and bartendiwagk. She relies ohester 81 F.3d at 833, in which the

court held that “the sporadic ability to work” is not inconsistent with disabitit/Rodriguez v.
Bowen 876 F.2d 759, 763 (9th Cir. 1989), in which the court held that “the capability to work

only a few hours per day does not constitute the ability to engage in substantidlagivity.”

® Plaintiff's opening brief never mentions Polk, but Plaintiff cites Polk in her reply
16
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Plaintiff's work is distinguishable from that held not to be inconsistent with disaioility

Lesterand_Rodriguezindeed, it exceedbie work that the coufoundhelped establish th#te

claimant washot disabled in Drouin There, the claimant had worked part time at aftasd

restaurant for six months. 966 F.2d at 1256. She usually worked four hours a day, five days
week. She also worked at photo film processindgdala little over a yeatbutsomeone lifted
carousels of fih for her, which would normally have been her jdth. The court held that the
fact that the claimant had been able to hold two jobs during her period of disabilitytedgper
ALJ’s determination that she was not disabled, even if the particular jobs she hadtheldast
were too taxing for herld. at 1258. By contrast, Plaintiff worked nine to ten hours a day, six
days a weekfor two jobs, ach for over a yearAR 231-33.In her reply, Plaintiff misstates that
she performed these activities only six days per month, citing AR 231-33. Repf.ta Ter
month” field, however relates to pay, not days workled. While Plaintiff testifiedthat her
conditions, including her panic attacks, sometimes interfered with her work dshetditate that
she required accommodations to performrisponsibilities. AR 486. Moreoverthe ALJ’s
reference tdPlaintiff's past work activity was tailedto the discussion dfer claimedimitations.
As the ALJ stated in his decision, Plaintiff’'s specific work activities sliotivat she had been abld
to work in settings that required interacting with the public after her alleged ohdisability,
which contradicted the significant social limitations that several of the proviseessedSeeAR
29.

Whether the ALJ’s reasons for rejecting Dr. Shertock’s opinions are |lagdfigientis a
close question. The paragraph dedicated solely to what weight the ALJ gave toridck3he
opinion is insufficient standing alone. The ALJ’s decision as a whole included ladletai
summary of the medical evidence, as well as summaries of daily activities arplamaton of
how they were inconsistent with some of the assessed limitatioms possible tdind additional
reasons for rejecting Dr. Shertock’s opinions based on the ALJ's decision as asubblas the
fact that theycontradictthe less restrictivassessment d¢folk, Plaintiff's therapist at the time of
the hearingand are inconsistent with some of Plaintiff's past activities. But even thasens

are fairly general For example, considering the limited information in the record as to Piaintif
17
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responsibilities in either position, it is not clear how Plaintiff's ability to perforraeghobs
undermine®r. Shertock’s specific assessment that Plaintiff “would experience marked
limitations in adapting to changes in a routmerk related settig,” which the ALJ rejected. AR
30. Moreover, the ALJ suggested that Dr. Shertock’s opinion was inconsistent withdbed“as
a whole,” butDr. Shertock’s opinion was consistent with the opinions of both Dr. Tsang and
Holbrook. Accordingly, the ALJ’s reasons for rejecting some of Dr. Shertock’sonigimvere
insufficient.

B. Dr. Leslie Tsang, Treating Psychiatrist

Plaintiff argues that the ALdlsoimproperly rejected Dr. Tsang’s by providing only
boilerplate reasons for rejecting the opinions, without offering a substantigefdralsis
conclusions. The ALJ listed the limitations that Dr. Tsang had assesseding¢hat Plaintiff is
“unable to complete activities of daily living independently and without promptingitéd in
social interactioand communication,” was “impaired in task completion due to the severity of
her symptoms,” and “significantly limited in adaptation to work or work like sitnati’ AR 30.
The ALJ gave Dr. Tsang’s opinion “little weight in light of the record as a whatkiding the
relevant factors discussed, the additional medical evidence, and [Pldintiffigestimony
regarding activities, including her work after the alleged disabilitytdnger 30.

By itself, this paragraph does not satisfy the requiremefitesterandGarrison

However, the ALJ’s reference to Plaintiff's work activities is sufficigspecific to explain why
the ALJ discounted some of Dr. Tsang’s opinions. When explaining why he was not adoptin
state agency’s assessment in fille ALJfoundthat Plaintiff's ability to work as a bartender and
a horseback riding instructor afterrlaleged onset of disabilityontradictedhe assessment that
Plaintiff had significantimitationsin interacting with the publicSeeAR 29, 130. Plaintiff

argues that her work does not contradict Dr. Tsang’s opinions because Dr. TsamgéxXeer in
2014 and she had stopped working as a bartender and horseback riding instructor $gdhen.
231. This is not persuasive because Dr. Tsang reported that the onset date of her cawdition
2008 and did not distinguish in his repbetweenher current conditionendher past ones. AR

689. Still, theALJ did not make clear findings as to héaet that Plaintiff was able foerform
18
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work as a bartende@nd horseback riding inconsistent witlotherlimitations that Dr. Tsang
assessed.

The ALJ did not refer with specificity to the relevant factors and additional medical
evidence.However, because the ALJ refertedthem throughout his decision, stfair to infer
that he is referring to the medical evidence discussed in section Vlll.#&gdiag Dr. Shertock’s
similaropinions. As noted there, because they are evidence that Plaintiff's mentamergair
were not always severe, they do provide support generally for disregardiagttina assessed
limitations based on Plaintiff's mental impairments. However, the notes do cdicsly
address any of Plaintiff's wortelated abilities. Moreover, these impressions of Plaintiff's ment
statusmostly assessed incidentally to other medical issuesvahdut conducting thorough
psychological examinations, are not substantial evidence justifying didirgéne opinion of a
treating psychiatrist. Aus, theALJ’s reasons for rejecting Dr. Tsangipinions were insufficient.

C. Mary Holbrook, MFT Treating Psychotherapy Counselor

Plaintiff argues that the ALJ improperly rejected Holbrook’s opinions. Hifaiglies on
the Social Security Decision SSR-8p, which provides several factors for considering opinion

evidence from medical sources who are not “acceptable medical sources.” Thasarfaktde:

How long the source has known and how frequently the source has seen the
individual;

How consistent the opinion is with other evidence;
The degredo which the source presents relevant evidence to support an opinion;

Whether the source has a specialty or area of expertise related to the al@ividu
impairment(s)[;] and

Any other factors that tend to support or refute the opinion.
SSR 063p. Theadjudicator should also “explain the weight given” to these opinions “or
otherwise ensure that the discussion of the evidence in the determination or ddois®a a
claimant or subsequent reviewer to follow the adjudicator’s reasoning, when sucm®pialy
have an effect on the outcome of the cagd.” An ALJ must provide “germane reasons” to
discount the opinion of medical source who is not an “acceptable medical source.” Popa v.

Berryhill, 872 F.3d 901, 907 (9th Cir. 2017) (holding that the ALJ’s decision to disregard the
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opinions of a nurse practitioner who was the only one who had actually treated the alaadant
little sense).

The ALJ considered several of Holbrook’s opinions. AR Bi@ gave “no weight” to her
opinion that Plaintiff was totally disabled and unable to perform any work beadiming of
disability is an issue reserved to the Commissioner. AR 29. He also noted thas st ara
acceptable medical source, “although her assessments are considered basezlatiohghip
with” Plaintiff. AR 29. He summarized her opinions from the February 2013 letter. AR 29. |
gave those opinions “no significant weight” as they were inconsistent withdigat of evidence,
including Plaintiff's psychiatric examinations, which reflected littm@rmality. AR 30. He gave
the opinions contained in Holbrook’s medical source statement “no significant weigje for
reasons discussed” and because the report contained inconsistencies. AR 3izal8pbef
notedthat Holbrook had opined that Plaintiff had only “mild” limitations in her ability to carry ot
short and simple instructions but later stated that Plaintiff had a “substantiahlb&s ability to
understand, remember, and carry out simple instructions and to make judgments that are
commensurate with the functions of unskilled work. AR 30.

Plaintiff argues that the ALJ rejected Holbrook’s opinion without considerintatters

e

outlined above. Mot. at 21. However, Plaintiff does not establish that the ALJ did not consider

these factors, only that the ALJ did not articulate its opinion about each factor.isThere
requirement that the ALJ do so. As stated in SSR 06-03p, “there is a distinctionrbetvegean
adjudicator must consider and what the adjudicator must explain in the disaltdityigh@tion or
decision.”

Plaintiff also argues that the ALJ’s reasons for rejecting Holbrook’s opiaiensvalid
andnot germanePlaintiff is correct that its possible to reconcile Holbrook’s assessment of
“substantial lossin response to a question that combined several abilities, including ones for
which she had assessed moderate limitatwitk her response to a separate questiahonly
addresse®laintiff's ability to carry out short and simple instructions, although there is some
tension between the tw&eeAR 1163-64. Furthermorethe psychiatric evaluations the ALJ

provides as examples of evidence inconsistent with Holbrook’s opinions dtgl ptychiatric
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evaluations. One of them consists of notes from Plaintiff's visit to a Solano Counity guriat
for stomach and back pain. AR 526-28. The psychiatric notes there are that Plalrdiff ha
appropriate mood and affect and that she appeared oriented to the time and place. AR 528.
Another is from an April 29, 2014, emergency department visit to Kaiser Perméresyacope
and a chin laceration. AR 886-890. The records included a note that Plaintiff's psychiatri
condition was “normal mentation/mood/affect, good judgment/insight.” AR 889. The final
example the ALJ cited is from a Kaiser Permanente clinic on February 26, 20hiclatime
Plaintiff reported that her medications were helpful. AR 1035. As stated above, tlopiAéd
that this evidence showed that Plaintiff's psychiatric examinations reflddtézl&bnormality.”
AR 30. The ALJ does not explain how they are inconsistent with Holbrook’s assessments.
Reliance on these notes is insufficient to justify rejecting geian of a therapist who saw
Plaintiff over 20 times and treated Plaintiff over the course of severa.year

D. Plaintiff's Testimony

The ALJ may consider many factors in weighing a claimant's credibiltyydmg

(1) ordinary techniques of credibility evaluation, such as the claimant's tieputa
for lying, prior inconsistent statements concerning the symptoms, and other
testimony by the claimant that appears less than candid;

(2) unexplained or inadequately explained failure to seek treatment diote &
prescribed course of treatment; and

(3) the claimant's daily activities.

Tommasetti v. Astrueb33 F.3d 1035, 1039 (9th Cir. 2008) (quoting Smolen v. Chater, 80 F.3¢

1273, 1284 (9th Cir. 1996)).

Plaintiff argues that the Court improperly rejecRidintiff's testimonybecause he failed
to offer specific, clear, and convincing reasons for rejecting Pksrteistimony about the
severity of her symptoms. The ALJ provided several reasons to support his findingittdt $la
testimony was not entirely credible. First, the ALJ noted that the stateydtphaentified
significant inconsistences in Plaintiff's reports. AR 27. For example, Pigave different
descriptions of her work history to different treatment providers. AR 126. She told some
providers that she had no history of substance abuse even gtfmdbes have a history of

substance abuse. AR 126. She told one provider that she had never been to prison when, i
21

n fac




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

she had been incarcerated several times. AR 126.
Plaintiff argues that these statements are either unsupported by sabstéhtnce or not
a valid basis to discredit her testimony. With respect to the inconsistenciesepdes, Plaintiff

cites the recent Ninth Circuit cagegvizo v. Berryhill, 871 F.3d 664, 679, n.5 (9th Cir. 2017),

which held that “assessments of an individual's testimony by an ALJ are designealtate the

intensity and persistence of symptoms after [the ALJ] find[s] that theidhudivhas a medically

determinable impament(s) that could reasonably be expected to produce those symptoms,’ gnd

not to delve into wide-ranging scrutiny of the claimant's character andeappaithfulness.” 871
F.3d at 679 (quoting SSR 16-3t the same time, otheecent Ninth Circuit cges have held
that the ALJ may consider a claimant’s inconsistent statements in assessiaglitditg. Popa
v. Berryhill, 872 F.3d 901, 906-07 (9th Cir. 2017yhese inconsistencigsovide some, albeit
very modestsupport for the ALJ’s finding th&laintiff's testimony wasot entirely credible.

In any event, the ALJ provided other, more specific and convincing bases for mg findi
The ALJ noted that Plaintiff had stopped working not only because of her impairmentobut a
because her sistaroved out of state. AR 27, citing AR 244. He also found that Plaintiff's wor]
as a bartender and horseback riding instructor undermined her self-reports alsgatgtems
because it showed that she was more active from 2009 to 2012 thgenshally eported. AR
27. The ALJ also found that Plaintiff had been non-compliant with prescribed treatniR2{7. A
He also noted that one of her therapists had advised her that if she did not show up for anotf
appointment, the therapist would discontinue treatment. AR 29, AR 483ALThaso wrotethat
in October 2010, she was working at a bar and grill but hoped to join her sister working dm a
after the job ended. AR 28. Further, in 2011, Plaintiff had a “good vacation with her children
Lake Tdoe.” AR 27. The ALJ also observed that Plaintiff had reported in Marcht@ai 1
Adderall was helping her focus, which is inconsistent with some of Plaingftsriony. AR 28,
493. These arealid reasons to discount her testimony.

The ALJ alsdisted many times that Plaintiff had visited a doctor and presented withou
significant psychiatric abnormalities, as discussed above. AR 29. Thesewhtded

observations that Plaintiff's mood and affect were normal, her impulse control antejoitigere
22
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fair, her behavior was cooperative, and her thought process was linear and Adg)i681-82,

679, 889, 1035, 1116, and 1138s explained above, the notes from hospital visits and doctor’s

appointments do not significantly undermine Plaintiff' satp because they were incidental note
to physical treatment for physical conditions or discharge from hospmtadgvere psychiatric
incidents that had improved with hospitalization.

With respect to the ALJ’s findings regarding Plaintiff's work esience and her family
vacation, Plaintiff relies oarrison 759 F.3d at 1016There,the Ninth Circuit warned ALJs
against relying on daily activities to discredit the claimant’s testimony about pmodsethe
ability to do something in a non-work environmaeurith assistance and breaks was different than
being held to a minimum standardwdrk performance fultime. 1d. However, Garrisois
distinguishable because Plaintiéreperformedas a bartender and horseback ridimgjructor on
a full time basis during her alleged period of disability. While the fact that Plairift on one
family trip is not inconsistent with her testimqrige fact that she was able to perform more thar
full time work, nine hours a day, six days a waalsettingsnvolving significant public
interaction, after the alleged onset of disability, is inconsistent with manyiofifPreports
regarding the severity of her symptoms.

Plaintiff argues that substantial evidence does not support a finding thatlethéof
comply with prescribed treatment. The ALJ found that Plaintiff had continued to sigaketies
even when directed not to and had discontinued the use of prescription medication. AR 27.
Plaintiff arguesunpersuasively, that she was oatyvised to stop smoking, rather than prescribe
to stop smoking. AR 629, 827. Cessation of smoking is not a drug a doctor can prescribe, O
course.In July 2013, she was recommended to stop smoking, and she was provided with
information about smoking cessation resources. AR 629. In March 2014, she was advised {
smoking, she discussed the adverse health effects of smoking, and she was offleirggl sm
cessation support. AR 827. The fact that she continued to smdkemines her reports of the
intensityand persistence of her asthma symptoms.

At the same timetheevidence that Plaintiff stopped taking prescription medicine is less

significant While the failure to follow a prescribed course of treatment may undermine a
23
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claimant’s subjective testimorabout her symptoms, the claimant may have good reasons for

doing so.Trevizg 871 F.3d at 679. In the email to her doctor in which Plaintiff mentioned thalt

she had stopped taking her medicine, she supplied two reasons: she was uncertain what
medications the doctor wanted her to take and she stopped some of the medicinesttkrago eX
side effects. AR 880. The ALJ did not make any findings that her reasons weredilaie.
Plaintiff does not respond to the ALJ’s finding that Plaintiff had to be advised th&iehapist
might discontinue treatment if Plaintiff missed anyrenappointments. In sum, althouglewof
the ALJ’s stated reasons for discrediting Plaintiff's testimony are maiiretng manyof them
are, such aghe inconsistency between Plaintiff’'s work activities and her reports of socia
limitations,and her &ilure to followthrough with treatment. Thus, the ALJ providéelar and

convincing reasons fiscredit Plaintiff's testimongsto the severity of her symptoms.

E. Conclusion

Because the ALJ’s rejection of the opinions of Dr. Shertock, Dr. Tsang, and Holbrook
were legally insufficientthe Courtremanddor further proceedings. The Ninth Circuit has set olit
specific requirements for when a court should remand for beragtisr tharfor further

proceedings:

Before we may remand a case to the ALJ witructions to award benefits, three
requirements must be met: “(1) the record has been fully developed and further
administrative proceedings would serve no useful purpose; (2) the ALJ ledsdai
provide legally sufficient reasons for rejecting evidence, whether claimant
testimony or medical opinion; and (3) if the improperly discredited evidence were
credited as true, the ALJ would be required to find the claimant disabled on
remand.” Even if those requirements are met, though, we retain “flexibiit
determining the appropriate remedin particular, we may remand on an open
record for further proceedings “when the record as a whole creates serioussdoubt a
to whether the claimants, in fact, disabled within theneanng of the Social
Security Act.”

Burrell v. Colvin, 775 F.3d 1133, 1141 (9th Cir. 2014) (quoting Garrison v. Colvin, 759 F.3d 995,

1020-21 (9th Cir.2013%)
Plaintiff argues that the ALJ would have been required to find Plaintiff dé#lte had
not improperly discredited the testimony of Dr. Shertock, Dr. Tsang, and Holbrook.ifPlaint

states that, if credited as true, the testimony of these individuals would estiadliBtaintiff is
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disabledsothe appropriate remedy would be a remand for an award of benefits. However, t
opinions that Plaintiff is totally disabled are medical conclusions, not legal oresahiv.
Apfel, 211 F.3d 1172, 1180 (9th Cir. 2000) (remanding for further proceedings even when
crediting as true a doctor’s opinion that the claimant was totally disabled inggause it was a
“medical rather than a legal conclusion”)In contrast to other cases in which [couha}e
remanded fopayment of benefits based upon improper rejection of medical testimony, hrere t
was no testimony from the vocational expert that the limitations found by” Planti#fdical
sources would render Plaintiff “unable to engage in any wdBle&id. “In cases where the
testimony of the vocational expert has failed to address a claimant's limitatictaldsieed by
improperly discredited evidence, [the courts] consistently have remandeuithar fproceedings
rather than payment of benefitdd. Moreover, the ALJ refrained from issuing a finding on step
one, whether Plaintiff had performed substantial gainful activity afterlgmged onset of her
disability. The ALJ coulghotentiallyfind that Plaintiff is not disabled at that stefaccordingly,
the Courremanddor further proceedings.
VIll. MEDICAL -VOCATIONAL GUIDELINE 203.29

Once the ALJ determines that a claimant cannot perform any of her PRW, the ALJ mU
determine whether the claimant is able to adjust to other work by consideringithats RFC
and vocational factors of age, education, and work experience. 20 C.F.R. 8§ 404.1520(a)(4)(
C.F.R. 8§ 404.1560(c)(1). The Medical-Vocational Guidelines, Regulations No. 4, Subpart P,
Appendix 2 (“grids”), “discuss the relative adjudicative weights which aigress$to a person’s
age, education, and work experience.” SSR 85-15 at *1. The grids consist of three talidss of
that illustrate the interaction of these vocational factors with a claimant’'s RFGdafrmdight, or
sedentary workId. The rules determine the occupational base of unskilled jobs for individualg
whose severe impairments limit their exertional abilitiels. For example, Rule 201.01 dictates
that someone who is limited to sedentary work, is of advanced age, has limited or laisreduc
and unskilled or no work experience is disabled.

Thegrids only take into account a claimant’s exertional limitations. Where a claimsnt

nonexertional limitations, including mental impairments and environmental restrj¢tiensLJ
25
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must determine how much the claimant’s occupational base is reduced by theoétteets
nonexertional limitationsSSR 8515 at *3. When a claimant’s nonexertional limitations includg
environmental restrictions, the effect on the occupational base will depend on hosvteever

restriction is. “Where a person has a medical restriction to avoid excessgueata of noise, dust,

etc., the impact on the broad world of work would be minimal because most job environments do

not involve great noise, amounts of dust, etd.’at *8. By contrast, “[w]here an individual can
tolerate very little noise, dust, etc., the impact on the ability to work would be caideler
because very few job environments are entirely free of irritants, pollutadtstl@r potentially
damaging conditionsid. “Where the environmental restriction falls between very little and
excessive, resolution of the issue will generally require consultation of omnglaeference
materials or the services of a [Vocational Specialigt].”

The ALJ found that Plaintiff was capable of performing “the full rangeediom work . .
., with the need to avoid exposure to respiratory irritants, and [was] able to perfgla, si

repetitive tasks equating to unskilled work.” AR 26.eLJ also found that Plaintiff met the

14

definition for a younger individual, ages 18-49, because she was 29 old at the date of¢ke alle

P=—4

onset of disability. AR 31. He found that she had at least a high school education abbwas 4
communicate in Bglish. AR 31. He determined that whether her skills were transferrable wap
not material because the Medid&bcational Rules “directly support[ed] a finding of ‘not
disabled’ whether or not [Plaintiff had] transferrable job skills.” AR 31. Hermated that Rule
203.29 applied to Plaintiff and directed a finding of “not disabled.” AR 32. The ALJ stated, “/

P

correctly found by the state agency at Exhibit 6A, the need to avoid respiratantsrdoes not
significantly erode the occupational bas@&R 32, citing AR 129, 1333.

Plaintiff argues that the ALJ improperly relied BledicalVVocational Rule 203.29 to
determine that she was not disabled. First, she argues that the state agency ake aotym
findings related to the effect of her need to avoid irritants. It is not cleartfr@@gency’s
decision exactly how it factored Plaintiff’'s environmental restrictions intceitsrchination that
Plaintiff was not disabled. e agency found that Plaintiff was capable of performing “medium’

work. AR 132-33. The agency also found that Plaintiff had environmental restrictions rgquirin
26
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her to “[aJvoid even moderate exposure to “[flumes, odors, dusts, gases, poor ventilatiamdetd
“[a]void concentrated exposure” to extreme cold. AR 128P% agency used Medieal
Vocational Guideline 204.00 to “direct a determination or framework.” AR H8vever,rule
204.00is the rule for claimants who can perform “heavy” and “very heavy” work, not claimants
who are restricted to “medium” work. Theidelines state that “[e]nvironmental restrictions
ordinarily would not significantly affect the range of work existing inrthgonal economy for
individuals with the physical capability for heavy work (or very heavy Worky any casethe

ALJ did not rely on the state agency’s findings, noting that “Section 204.00 applied thben “
claimant has solely neaxertional limitations AR 32.

Second, Plaintiff argues that the ALJ erred because the ALJ’s finding #natifP$ RFC
included a “need to avoid exposure to respiratory irritants” unambiguously meathtetiRdaintiff
needed to avoid exposure to respiratory irritants “altogett&eeRep. at 3. The record does not
support interpreting the ALJ’'s RFC finding the way Plaintiff proposes. Wilé\t.J found that
asthma was one of Plaintiff's severe impairments, the ALJ also found thiadbihtlos respiratory
examinations Plaintiff had undergone since June of 2011 showed that Plaintiff had normal
respiratory examinations. AR 28loreover, the fact that Plaintiff did not quit smoking despite
her asthmgaalthough offered smoking cessation treatments at Kaisethahdhe was able to
work for overa year at bar and grills strong evidence that her need to avoid respiratory itsitar
was not as extreme as Plaintiff argu&be ALJ’s findings with respect to Plaintiff's asthma
provide substantial support for the ALJ’s finding that “the need to avoid respirattagtsrdid]
not significantly erode the occupational base.” AR 32. Accordingly, the ALJ defnot

Nonetheless, abtie Court is remanding this case, the ALJ should revise his RFC finding
clarify to what degree Plaintiff can tolerate respiratory irritaiftthe ALJ determines théahis
requirement falls betweewéry little” and “excessive,” the ALJ should consult a vocational
specialist.

IX.  ADDITIONAL EVIDENCE SUBMITTED TO APPEALS COUNCIL
Plaintiff submitted a Medical Source Statement Concerning the Nature andyselan

Individual’'s Mental Impairment, complatdy Dr. Tsang to the Appeals Council. Dr. Tsang
27
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completed the form on August 14, 2015. He assessed her as having severely lintielialzll
20 work+related areas and substantial losses in all four abilities. PItf. Ex. A. Althosidrst
visit with Plaintiff was in March 2014, Dr. Tsang opined that the date of the onseabiiitirs
was 2012. PItf. Ex. A at 4.

In the Appeals Council’s letter denying Plaintiff's request for sexe\of the ALJ’s
decision, the Appeals Council stated thab@ed at “the treating source statement of Leslie
Aaron Tsang, D.O., dated August 14, 2015.” AR 2. The Appeals Council stated, “The
Administrative Law Judge decided your case through May 20, 2015. This new information is
about a later time. Thereforiedoes not affect the decision about whether you were disabled
beginning on or before May 20, 2015.” AR 2. The Appeals Council did not include Dr. Tsan
August 2015 statement in the administrative record for appeal.

Plaintiff argues that the Appea®ouncil erred because it improperly declined to review
Dr. Tsang’'s medical source statement on the grounds that it covered a peridideaf{LJ’s
decision’ Plaintiff points out that, while Dr. Tsang completed the statement itself in August 2
whichwas after the ALJ’s decision, Dr. Tsang listed the “date of onsetithgdiog limitations”
as “2012; my first visit 3/2014.” Ex. A at 4. Accordingly, the report was about Plaintif
limitationsfrom, at the earliest 2012, or at the latest, March 2014 through August 2015. Thug
according to Plaintiffthe Appeals Council was mistaken when it determined that Dr. Tsang’s
statement would not affect the decision about whether Plaintiff was disabled hggnror
before May 20, 2015, the date of the Ad.decision It is not clear thathttis Courthasjurisdiction

to review the Appeals Council’s exclusion of the evideri8eeCherry v. Berryhill, No. C16-

5866RSL, 2017 WL 750307, at *1 (W.D. Wash. Feb. 27, 2017).
In any case, this Court may not consithes extrarecordevidence Plaintiff argues that

underRamirez v. Shalala88 F.3d 1449, 1452 (9th Cir. 1993), the court should consider this

evidence and, because the Appeals Council’s reason for rejecting the reponpveger, credit

the report as tre undelLester 81 F.3d at 834. However, Ramirezand other cases since then,

’ Defendant does not respond at all to Plaintiff's argument about the Appeals Gofaiilcite to
consider the evidence from Dr. Tsang
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the reviewing courtonsidered additional evidence submitted to the Appeals Council when the
Appeals Council hadlreadyexamined the entire record, including the new ewadeaffirmed the
ALJ after considering the case on its merits, @ade the new evidence part of therecord. Id.;

seealsoHarman 211 F.3d at 1180Williams v. Colvin 24 F. Supp. 3d 901, 909 (N.D. Cal.

2014);Warner v. Astrue859 F. Supp. 2d 1107, 1110 (C.D. Cal. 201 intiff does not cite any

authority that allows e&eviewing courto consider evidencthat is notincludedin the transcript of
the record.In Social Security cases, the Commissioner files the transcript of the reitbrthe
court as part of her answer to the claimant’s complaint. 42 U.S.C. § 405(gidic¢{d] review of
an ALJ's decision may only be based “‘upon the pleadings and transcript of the teCbeur
2017 WL 750307, at *1 (quoting 42 U.S.C. 8§ 405(d)hereis no procedure by whidme court
itself may amendhe administrative recordld. Accordingly, the Court has not reviewed the
evidence attached to Plaintiff's motioBecauséhe court is remandintpis case to the agency for
further proceedings, hower, the ALJ should casider thisevidence from Dr. Tsany.
X. CONCLUSION

The CourtGRANTS IN PART AND DENIES IN PART Plaintiff's motion for summary
judgment, andREMANDS for further proceedings. The ColENIES Defendant’s cross
motion for summary judgment.

IT IS SO ORDERED.
Dated: March 3Q 2018

St O Lepat:

ELIZAéETH D. LAPORTE
United States Magistrate Judge

8 Plaintiff also submitted the results of an MRI on her cervical spine, which wasmped on
June 16, 2015, to the Appeals Council. PItf. Ex. B. She does not address whaif afigct
consideration of that evidence would hawetloe disability determination, but the Atould
consider that evidence on remand as well.
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