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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RORY D. JOSHUA, Case No0.16-cv-07129-CRB(PR)
Plaintiff, ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
V. AND DISMISSAL
BAKER, Correctional Officer, et al., (ECF No. 34)
Defendant(s).

On March 28, 2017, while plaintiff was incaratgd at San Quentin State Prison (SQSP)
he filed a pro se First Amended ComplairA( under 42 U.S.C. § 1983 alleging that medical
and correctional staff at SQSP were delibeyatadifferent to his seous medical needs by
denying and delaying necessary medical treatimet accommodations, and retaliated against
him for filing prisoner appeals by further denyiagd delaying necessary medical treatment and
accommodations. On March 31, 2017, the court found that plaintiff's allegations, when liberg
construed, appeared to state deghle claims under § 1983 for de#rate indifference to serious
medical needs and for retaliation against theethdefendants — doctdps Leighton, C. David
and E. Tootell; registered nur@®@N) N. Podolsky; correctional officers V. Baker, S. Sangmaste
and J. Carlton; and Warden R. Davis — ardered the U. S. Marshal to serve them.

Defendants move for summary judgment ongfmund that there are no material facts in
dispute and that they are entitledudgment as a matter of law. They also claim that they are
entitled to qualified immunity, and to dismissalpintiff’'s claims against Davis and plaintiff's
claims for damages against all defendants irr thféicial capacity. Afte several extensions of
time, plaintiff filed an opposition and defendants filed a reply.

Because plaintiff is no longer in custody, all olaifor declaratory and/or injunctive relief

are dismissed as moot. Only plaintifficths for damages against defendants remain.

44

ally

-

Dockets.Justia.c

DM


https://dockets.justia.com/docket/california/candce/3:2016cv07129/306110/
https://docs.justia.com/cases/federal/district-courts/california/candce/3:2016cv07129/306110/44/
https://dockets.justia.com/

United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

BACKGROUND
Unless otherwise noted, the folling facts are undisputed:

A. Armstrong Remedial Plan

Armstrong v. Brown, No. 4:94-cv-02307-CW (N.Dal. filed June 29, 1994), is a pending

federal class action regardingli@@nia Department of Correans and Rehabilitation’s (CDCR)
compliance with the Americans with Disabilitidst, 42 U.S.C. § 12101, et seq. (ADA). Thorpe
Decl. (ECF No. 33-14) § 1. The Armstrong remeglah was agreed to by the parties and the
court. Id. § 3. The plan teforth a Disability Placement Program (DPP) to assure
nondiscrimination against prisoners with disabilitiéd. § 4. Prisoners with permanent mobility
impairments severe enough to require spdwalking and programing are assigned special
placement in a designated DPP facility. 1d. éhvexs with a permanent impairment of lesser

severity may be assigned to any of CDCR’s faesiconsistent with exisig case factors. Id.

A
Under the Armstrong remedial plan, prisongith a mobility disability are assigned one
of five disability codes — DPW, DPO, DPIALT or DNM. See id. Ex. C at 12. During the
relevant time period, plairitiwas designated as DNM, DPMh@& DNM again. DNM inmates may
“require an assistive device accommodation to aatbulecause of a disaty] but the disability
is not severe enough to require special housingvet terrain.” _Id. DNM inmates can “walk up
or down steps/stairs.” Id. DPMnmates have “severe mobility restrictions and use[] an assistivé
device other than a wheelchair to ambulatel, @nnot walk up or down stairs because of the
disability.” Id. Medical staff determine the @ppriate disability code for a prisoner with a
mobility disability and any physical limitations the prisoner may have. Id. § 5.
SQSP does not house prisoners with any no stairs or ground floor hrastnngions. _Id.
1 22. If a prisoner is idéified as having such restrictions, iseeferred for transfer to a prison
that can accommodate his needs and provide atca#grograms, services and/or activities, as

required under the Armstrong plan. Id. Prigahesignated as DNM can be housed at SQSP.

B. Medical Treatment and Accommodations at SQSP

Plaintiff arrived at SQSP on December 17, 20EBC (ECF No. 9) at 3. He informed

prison officials at that time that he sufferednr “degenerative disc disorder, neuropathy in the
2
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left leg, and numbness in the fgahd] arthritis in the spine.” Id. He also informed them that
medical staff at his former prison had verifigdh as disabled and requiring “to be on ground
floor, lower bunk [and] no stairs.” Id. But tlealy housing restriction ippsed by SQSP medical
staff that day — specifically by Dr. Davy Wu —svdottom Bunk.” Gonzales Decl. (ECF No. 33-
9) Ex. A at MEDS 000123. Dr. Waiso indicated “Transport Vetie with Lift” and “Restraint
Alert for Non-Emergent Escort or Transpadi@a” on plaintiffs Comprehensive Accommodation
Chrono (CAC). _Id.

On December 31, 2015, plaintifisalefendant Dr. Leighton fdhe first time. Plaintiff
was upset about being tapered off the pain medic&iabapentin and stated that he had “pain ir
both arms as well as his left leg.” Id. at MED@0096. He reported that he had an MRI of his
cervical spine at Highland Hosg@l and lower back surgery BIC Davis Medical Center.
Leighton noted that plaintiff was on “Amitriptyle 50 mg every night at bedtime [and] Naprosyn
500 mg twice a day as needed for pain.” e had a CAC for a carand bottom bunk, but did
not appear to have a DisabilBlacement Program Verification PIPV). Leighton also noted that
a recent x-ray of plaintiff's back was “normeatcept for . . . postoperative changes,” and that

plaintiff “walks slowly with a cane . . . but doestrappear to be in any severe pain.” Id. Leighto

>

increased the Amitriptyline “from 50 to 75 mg’rfplaintiff’'s neuropathigain, and explained to
plaintiff “that it takes time for a change dosage to become effective [and] that the main
concerning side effect is difficulty urinating so wél . . . follow up in 3-4 weeks.” Id. Leighton
also ordered plaintiff's medical records frétighland Hospital and UC Davis Medical Center.
On January 28, 2016, plaintiff had a follow-upit with Dr. Leighton. Leighton noted
that plaintiff’'s medical records had been reeéifrom Highland Hospitddut not from UC Davis
Medical Center. Plaintiff “complajed] of pain” and that “he is nable to tie his shoes.” Id. at
MEDS 000087. Leighton examined plaintificafound “no objective evidence” of plaintiff's
“supposed left lower extremity neuropathy.” Id. epecifically noted that plaintiff “moved very
quickly” and that she “doubt{8 that he is not able to tie his@es. He was able to take off his
jacket and put it back on. He was acting as iEtveld not move his shoulders, but when he was

getting dressed, he had no problem.” Icccérding to Leighton, plaintiff “moved perfectly
3
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normal, looked perfectly healtland did not grimace or show aayidence of pain.” Id. She
nonetheless increased plaintifAsnitriptyline to “25 mg in the morning” and 75 mg in the
evening, e-mailed UC Davis Medical Center to trgéd plaintiff’'s medicalecords, and directed
plaintiff to follow up in a month or so._Id.

On February 2, 2016, Dr. Leighton compteeeDPPV for plaintiff in which she
designated him as having “Nodaibility.” 1d. atMEDS 000121. But she reaffirmed “Bottom
Bunk,” “Transport Vehicle with Lift” and “Resaint Alert for NonEmergent Escort or
Transportation” on an updated CAC. Id. at MEDS000122.

On March 10, 2016, plaintiff had a follow-up Nigith Dr. Leighton. Leighton noted that
plaintiff “complains of pain in his necknd various other parts of his body; however, his
appearance totally belies these complaints. Tb@agame with a cane with his mobility impaireq
vest on, walking casually, getting up and down fittve chair with no difficulty and not appearing
to be in any pain whatsoevetd. at MEDS000083. lighton also noted that UC Davis Medical
Center had no record of treag plaintiff between 2007 and 2005 plaintiff reported, but she
nonetheless continued with therfiriptyline and Naprosyn as needed” for chronic pain. Id.

On April 7, 2016, plaintiff saw Dr_eighton again complainingf pain in his neck and
hands. Leighton noted that plafhtwas able to move his nedk a fairly normal way, even
though he complained of pain. He was ablebuat and forward flex his shoulders with minima|l
difficulty. He was able to @x and extend his hands and &#sowith no difficulty.” 1d. at
MEDSO000079. Leighton also notétat although UC Davis Methl Center has no record of
treating plaintiff, plaintiff “doesave a scar in his low back arelal. Leighton requested a “nerve
conduction study and EMG,” id., a testrecord the eledtal activity in phintiff's muscles,

Leighton Decl. (ECF No. 33-10) § 11.

On May 17, 2016, plaintiff submitted a reasonable accommodation request for a CAC|for

no stairs, ground floor and lower bunk. See Thorpe Decl. Ex. C at 7. The Reasonable
Accommodation Panel (RAP), which included defertdarrectional officeCarlton, referred the
matter to the medical department for clarificatodiplaintiff's disability status/designation. On

May 31, 2016, Dr. Leighton completed an updated DR#?\plaintiff in which she re-designated
4
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him as “Disability Confirmed” and “DNM.”Gonzales Decl. Ex. A at 000119. Leighton also

reaffirmed “Bottom Bunk” and “Restraint AlertfdNon-Emergent Escort or Transportation” on an

updated CAC, but consistent with the DNM destgradid not indicate tt plaintiff required
“Ground Floor - No Stairs.” ldat MEDS000120. On June 3, 2016, RAenied plaintiff's request
for a CAC for no stairs and ground floor based on plaintiff's recent DNM designation, and fol
that plaintiff is housed@propriately “Lower/Bttom bunk.” Thorpe Decl. Ex. C at 5.

On June 1, 2016, plaintiff began seeing defeh@a. David for medical treatment.
Plaintiff complained of chronic pain and inadete pain management regimen, and again soug
Gabapentin. He claimed a history of low backl left lower extremity pain and nerve damage,
and neck and bilateral arm discomfort. Davidesed a magnetic resonance imaging (MRI) test
evaluate possible “cervical stemosr radiculopathy” as recamended by neurology after a May
5, 2016 EMG (ordered by Dr. Leighton on Apfjl2016). Gonzales Decl. Ex. A at MEDS
000065. David also sought an x-ffay plaintiff's right shoulder, buplaintiff declined. As to
plaintiff's complaint of generathronic pain, David elected t@&p plaintiff on his current pain

management regimen of Amitriptyline and Naen (Amitriptyline dosage of 25 mg in the

nd

morning and 75 mg at bedtime was changed to 100 mg at bedtime “to simplify dosage,” though),

and monitor him and “try other adjuvant treatis® before considering Gabapentin. Id.

On June 21, 2016, plaintiff submitted a readna accommodation request for “a medical
pillow for my neck” and “therapeutic [shoes] | dohave to tie.” Thorpe Decl. Ex C at 20. On
June 23, 2016, defendant Carlton met with pl#itdgidiscuss plaintiff's request. During the
meeting, plaintiff also requested use of thevator in the medical building to access the law
library. Carlton Decl. (ECF No. 33-3) § 13. @amn informed plaintiff that “such a permanent
[elevator] accommodation could not be granted bees#uvould require the inmate to be escorte
by staff each and every time the inmate soughtsactethe law library,”@d SQSP “did not have
the staffing necessary to provide such a perntaaommodation.” Id. Carlton further explaineq
that SQSP “cannot house inmates with a limited ostag-restriction,” andhat “if medical staff
determined that such a restrictivas necessary,” plaifiticould be transferretb another facility.

Id. 1 16. On June 29, 2016, RAP, which againudetl Carlton, denied pl#iff's request for a
5
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medical pillow and therapeutshoes because “[i]t was determthby medical that you do not
meet the medical criteria to reee medical pillow and therapeatshoes.” Thorpe Decl. Ex. C at
19! Plaintiff was provided slip on sks, though. See id. at 19, 29.

On June 28, 2016, plaintiff had a follow-uiviwith Dr. David. David noted that
plaintiff had received an MRI on June 14, 2016 gtadwed “multilevel cervical arthrosis,” but no
“subluxation or cord lesion.” Gonzales Deck.A at MEDS 000049. “He did have some mild
neural foraminal stenosis,” but nothing whiwould explain his EMGindings. 1d. David
referred plaintiff for an orthopedic surgemyrsultation and continued his pain management
regimen of Amitriptyline and Napr@x. David also ordered plaintiff some “gel insoles to see if
that can help with his foot discomfoand some “bilateral wrist braces.” Id.

On August 1, 2016, plaintiff had a follow-up vigitth Dr. David. Plaintiff reported pain
in his arm and his left big toe and foot. He raited that his current pain management regimen
not working as well as his prior Gabapentidavid elected to comnue plaintiff's pain
management regimen of Amitriptyline and Naxen “for now,” and prescribed him “some
capsaicin cream with instructiots use on his foot onto an areats the most painful.” Id. at
MEDS 000040. David also refext plaintiff for shoulder x-1gs as requested by orthopedic
surgery, and continued to wait for arthopedic surgery consultation.

On September 1, 2016, Dr. David completedipdated DPPV for plaintiff in which she
designated him as “Disability Confirmed” andPDIl.” Gonzales Decl. Ex. A at 000115. Becaus
SQSP does not house prisoners designated as DRd/cannot walk up or down stairs because
their mobility disability, plaintiff was referred fdaransfer to a designated DPP facility. Thorpe
Decl. 1 23.

On September 6, 2016, plaintiff had a followadgit with Dr. David. Plaintiff again
sought Gabapentin and complained that “he is lgn@abgo up and down stairs because of pain in

his left foot and leg.” Gonzald3ecl. Ex. A at MEDS 000031. Plaifftreported that if “he tries to

'According to Dr. David, plaintiff was evaluated for a cervical pillow by RN G. Han on
June 23, 2016 and denied because cervical pillbatsprovide greater support to the neck are
prescribed only in extenuating circumstanéesluding post-operativeare if a specialist
recommends it. David Decl. (ECF No. 33-6) 1 8.
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walk upstairs he will feel pain in his left foand sometimes will get cramping in his feet.” Id.
But David’s exam of plaintiff found nothing to support his claims and she questioned her rece
DPM designation for plaintiff. David specificglhoted that plaintiff “has good strength” and,
“based on his physical examination and history, gshbalable to do stairs.” Id. “I do not think
this would qualify him for [DPM] status.” IdDavid also noted that plaintiff's MRI “was not
really significant” ad that recent shoulder x-rays wéoaremarkable.” Id. at MEDS 000032.
But due to apparent side effects of Amitriptgiplaintiff reported difficulty urinating), David
started tapering plaintiff off Amitriptyline argtarted him on the neuraghic pain medication
Oxcarbazepine.

On September 20, 2016, plaintiff had a follow-up with Dr. David. David noted that
orthopedic surgery had revieweapitif's MRI and “felt that he had some significant disease,
especially in the C3-C4 region and recommehaleurosurgery condation.” Id. at MEDS
000026. Plaintiff complained of continued chipain and urinary symptoms, so David
continued to taper him off Amitriptyline and peebed him Flomax for urinary symptoms and a
trial of Duloxetine for chronic pain. She alsderred him to neurosurgery for a consultation.

On September 23, 2016, Dr. David completedPd®M for plaintiff in which she formally
changed his mobility disability designatiofn “DPM” back to “DNM” after questioning her
September 1, 2016 DPM designation for plaintiffidgther September 6, 2016 exam of him. Id.
at MEDS 000112. But David reaffirmed “Bottddunk” (with an expiration date of March 22,
2017) and “Restraint Alert for Non-Emergenthd or Transportation,” and added “Lifting
Restriction — Unable to lift more than p®unds,” on an updated CAC. Id. at MEDS000113.
Because prisoners designated as DNM can be hatQSP, plaintiff's ferral for transfer to a
designated DPP facility was rescinded. Thorpe Decl. | 23.

On November 4, 2016, plaintiff had a follow-uisit with Dr. David. David noted that
plaintiff had a neurosurgenponsultation but that she did nggt have a “full note” from the
consultation. Gonzales Decl. Ex. AMEDS 000013. But the preliminary report from
neurosurgery (1) requested a hat MRI of plaintiff's “lumbosacratspine” to evaluate plaintiff's

lower back pain with leg mabness and tingling, and (2aommended physical therapy and
7
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“possible epidural steroid injgons” for plaintiff's pain in hs “upper neck, upper arm, and upper
back.” Id. David referred plaintiff for a furér MRI but elected to I off on physical therapy
and injections until she receivee@urosurgery’s “full dictatedote.” 1d. at MEDS 00014. She
continued plaintiff on his “currerjpain] medications” (noting thdte “is very functional right
now”) and wrote that she will refer him to “Pain Mgeanent for injections if that is indeed what
Neurosurgery has recommended. | think thatpatient would benefit from it.” Id.

On December 20, 2016, plaintiff had a followpit with Dr. David. David noted that
plaintiff had just had “right carpal tunnel serg” and was “doing well.”_Id. at MEDS 000003.
Plaintiff also had started physidhlerapy for his upper neck/armattk chronic pain and had been
referred to pain management fepidural steroid injections.’d. David was still waiting for
neurosurgery’s evaluation as to whether pl#ifwnay be a candidate for repeat surgery” to
address his chronic lower backpaild. If not, David noted thahe would refer plaintiff to pain
management “for low back evaluation and possifjctions.” Id. Dawil continued plaintiff on
his “current [pain] medications” &ast until his pain managemeamnsult and injections. Id. at
MEDS 000004.

C. Plaintiff's Prisoner Appeals

On February 8, 2016, plaintiff submitted healdre appeal number SQ HC 16040754. He

sought an “MRI examination to determine the deptt severity of the pain in my neck, arms an
hands,” and the reinstatement of certain pain oaddins. Lewis Decl. (ECF No. 33-11) Ex. B at
3-6. On March 3, 2016, defendant RN Podolsky imnéeved plaintiff regardig the appeal._Id. at
7. On March 4, 2016, Dr. M. Rowe partially granteel ippeal at the firstvel of review because
plaintiff had received a medical evaluation aeetp prescribed pain medication. But plaintiff's
request for an MRI and the pain medication®&xentin and Baclofen were deemed medically
unnecessary and denied. See id@-8t Plaintiff appealed to thesond level of review. On April
22, 2016, defendant Dr. Tootell issued a second ta@kion agreeing with Rowe. Tootell adde
that on April 7, 2016, Dr. Leighton had ordeidlG nerve conduction studies to evaluate
plaintiff's pain. See id. at 9-1CPlaintiff appealed to the tlirdevel of review. On August 15,

2016, Deputy Director J. Lewis determined that no modification order was necessary and de
8
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the appeal at the third and finavé& of review. _See id. at 1-2.
On June 6, 2016, plaintiff submitted hbacare appeal number SQ HC 16041044.
Plaintiff sought adequate medidedatment and pain medication, and a no stairs CAC. Lewis

d.

Decl. Ex. C at 3-5. On June 23, 2016, RN Podolstgrwewed plaintiff regading the appeal
at 7. On July 21, 2016, Dr. Rowe partially grahtiee appeal because plaintiff had received a
medical evaluation and had been prescribed padicagon. But plaintiff's request for a no stairs
CAC was denied as medically unnecessary becplasntiff's primary cae provider (PCP), Dr.
Leighton, had designated plafiitas DNM on May 31, 2016 and “indicated that you are able to
walk up and down stairs.” Id. at 9. Plaintiff &aed to the second level review. On September
16, 2016, Dr. Tootell issued a second level deciagreeing with Rowe. Tootell added that Dr.
David very recently (on September 1, 2016) haahged plaintiff's disability designation to DPM
and encouraged plaintiff to camie working with Daid “in order to obtain the best possible
outcome.” Id. at 14. Plaintiff appealed to thed level of review. On January 20, 2017, Deputy
Director Lewis determined thab modification order was necessand denied the appeal at the
third and final level of reiew. See id. at 1-2.

On July 6, 2016, plaintiff submitted health eappeal number SQ HC 16041113. Plainti
sought “accommodation that has no stairs, useaf or elevator” and “shoes | don’t have to
tie.” Lewis Decl. Ex. D at 3. On July 14, 2016, R&dolsky interviewed pintiff regarding this
appeal._Id. at 7. On August 8, 2016, Dr. D. &rpirtially granted thepgpeal because plaintiff
had been given slip-on shogg| insoles and “Propet shoesiafhhave a Velcro closure and
thicker soles.” Id. at 7. But @intiff's no stairs, use of a rangy elevator accommodation was
denied as medically unnecessary because iifasfCP had designated him as DNM on May 31
2016 and “indicated that you are able to walk updowln stairs.” Id. at 8 Plaintiff appealed to
the second level of review. On October 11, 206 Tootell issued a second level decision
agreeing with Smith. Tootell added thaeafexamining plaintiff on September 6, 2016, Dr.
David changed plaintiff's disabili designation back to DNM anddicated that plaintiff “should

be able to do stairs.” Id. &2. Plaintiff appealed to the tHitevel of review. On January 20,

2017, Deputy Director Lewis determined that nodification order was necessary and denied the

9
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appeal at the third and final ldwa review. See id. at 1-2.

On July 30, 2016, plaintiff submitted custoalypeal number SQ G 16-01605. Plaintiff
alleged that on three different occasiondune 2016 he spoke with defendants correctional
officers Baker, Sangmaster and @amlabout his mobility disabilitand requested elevator acces
to the law library, but defendants refused to gham elevator access and told him that he may
require a transfer to anothgtison. Dahl Decl. (ECF No. 33) Ex. B 1-2. Plaintiff sought
elevator access without threataofransfer, and a medical pillaand medical shoes. Id. The
appeal was rejected because it was not submitted on departmentally approved forms. See i
5. Plaintiff was advised to submit thepeeal on the correct form. See id.

On August 6, 2016, plaintiff submitted health care appeal number SQ HC 16041198.
Plaintiff sought “appropriate acoonodation chrono and medication to help my neuropathy, the
severe arthritis in my spine and shouldersamas.” Lewis Decl. Ex. E at 3. On August 31,
2016, Supervising Registered Nurse (SRN) C. Olm@arviewed plaintiff rgarding this appeal.
Id. at 9. On September 22, 2016, SRN R. Gordotigtiyt granted the apal because plaintiff
“was seen by Dr. David and she addressed yaanahpain and medications issues.” Id. at 10.
And at a recent September 6, 2016 visit withDavid, she “re-evaluated your chrono and made
changes to your medications.” Id. Plaintiff apfed to the second level of review. On Decembs
7, 2016, Chief Nurse Executive (CNE) C. Dola estia second level decision agreeing with
Gordon. _Id. at 7-8. Dola added that opt®enber 23, 2016, Dr. Davltad granted plaintiff
temporary “low bunk housing” and confirmed his DNMsignation._ld. at 8Plaintiff appealed
to the third level review. On February 23,07, Deputy Director Lewis determined that no
modification order was necessary and denied theat the third and fiméevel of review. _See
id. at 1-2.

On August 31, 2016, plaintiff submitted twppeals — custody appeal number SQ | 16-
02206 and health care appeal SQ HC 16041252udtody appeal SQ | 16-02206, plaintiff again
alleged that he was threatened with a transfantiher prison after seekj elevator access to the
law library, and again sought “shdedon’t have to tie.” Dahl DecEx. C at 1-2. The appeal was

cancelled as duplicative of “a pieus appeal upon which a decision has been rendered or is
10
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pending.” Id. at 3. In health care appeal SQ HC 16041252, plaintiff dlfegaicious mischief”
against medical staff, and sought proper medreaitment and ground flotwousing. Lewis Decl.
Ex. F at 3-5. On September 29, 2016, RN Podalsieyviewed plaintiff regarding this appeal.
Id. at 11. On October 13, 2016, Dr. D. Smith jadlst granted the appeal because plaintiff had
been evaluated by Dr. David on September 6, 20tbbeen prescribed pain medication. But
plaintiff's requests for the pain medicatioBabapentin and Baclofen, and ground floor housing
were deemed medically unnecessary and derSeeé.id. at 11-13. PIlaiff appealed to the
second level of review. On November 28, 26, Tootell issued aecond level decision
agreeing with Smith. Tootell added that David had seen plaifition November 4, 2016 and
was referring him to pain management and for furthRI tests._See id. 8. Plaintiff appealed
to the third level of review. On March 12017, Deputy Director Lewis determined that no
modification order was necessary and denied the app#a third and findevel of review._See
id. at 1-2.

DISCUSSION

A. Standard of Review

Summary judgment is proper wieethe pleadings, discovery aaffidavits show that there
IS “no genuine dispute as to any material fact goe [moving party] is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). Matefiatts are those which may affect the outcome of

the case. Anderson v. Liberty Lobby, Inc., 477 \24&2, 248 (1986). A dispute as to a material

fact is genuine if there is sufficient evidence daeasonable jury to return a verdict for the
nonmoving party._Id.

The moving party for summary judgment betes initial burden of identifying those
portions of the pleadings, discayeand affidavits which demotrate the absence of a genuine

issue of material fact. Celotex Corp. v.tigett, 477 U.S. 317, 323 (1986). Where the moving

party will have the burden of proofi an issue at trial, it must affirmatively demonstrate that no
reasonable trier of fact could find other than for the moving party. But on an issue for which
opposing party will have the burdenpbof at trial, [as is the case here,] the moving party need

only point out “that there is an absence atlemnce to support the nonmoving party’s case.” Id.
11
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Once the moving party meets its initial dan, the nonmoving party must go beyond the
pleadings to demonstrate the existence of a genuine dispute of material fact by “citing to spe|
parts of materials in the recdrar “showing that the materials cited do not establish the absenc
or presence of a genuinesgute.” Fed. R. Civ. P. 56(c). A triable dispute of material fact exist
only if there is sufficient evidence favoring the nawimg party to allow a juryo return a verdict
for that party._Anderson, 477 U.S. at 249. If the nonmoving partyttaihake this showing, “the
moving party is entitled to judgment asnatter of law.” _Celotex, 477 U.S. at 323.

There is no genuine issue for trial unléssre is sufficient evidence favoring the
nonmoving party for a jury to return a verdict fbat party._Anderson, 477 U.S. at 249. If the

evidence is merely colorable, or is not significapitgbative, summary judgment may be grante

Id. at 249-50.
B. Analysis

Defendants argue that theyeantitled to summary judgmeand qualified immunity from
plaintiff's deliberate indifferenct serious medical needs antafation claims. Under Saucier
v. Katz, 533 U.S. 194 (2001), the court must uradexrta two-step analysis when a defendant
asserts qualified immunity in a motion for suamynjudgment. The court first faces “this
threshold question: Taken in the light most fabatedo the party assemty the injury, do the facts
alleged show the officer’'s conduct violated a ¢ibmsonal right?” 533 U.S. at 201. If the court
determines that the conduct did not violate a tt®nal right, the inquirys over and the officer
is entitled to qualified immunity.

If the court determines thatdltonduct did violate a constitonal right, it then moves to
the second step and asks “whetierright was clearly ¢ésblished” such thdit would be clear to
a reasonable officer that hismduct was unlawful in thgituation he confronted.” Id. at 201-02.
Even if the violated right was clearly establidhqualified immunity shiels an officer from suit
when he makes a decision that, even if congiitally deficient, reasably misapprehends the

law governing the circumstances he confrdntBrosseau v. Hauge®43 U.S. 194, 198 (2004);

Saucier, 533 U.S. at 205-06. If “the officer’s ralgt as to what the lawqeires is reasonable . . .
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the officer is entitled to thenmunity defense.”_Id. at 205.

1. Deliberatdndifferenceto Serious Medical Needs

A prison official violates the Eighth Amendmt’s proscription agast cruel and unusual
punishment when he acts with d&rate indifference to the seriooedical needs of a prisoner.

Farmer v. Brennan, 511 U.S. 825, 828 (1994).e3tablish an Eighth Amendment violation, a

prisoner-plaintiff must satisfy both an objectstandard—that the deprivation was serious enou
to constitute cruelrad unusual punishment—and a subjectiemgdard—deliberate indifference.

Snow v. McDaniel, 681 F.3d 978, 985 (9th Cir. 2012d. meet the objective standard, the delay

or failure to treat a prisoner’s medical cormlitimust result in thBunnecessary and wanton

infliction of pain.” 1d. (quoting Estelle vGamble, 429 U.S. 97, 104 (1976)). To meet the

subjective standard of deliberate indifference, a prison officialt know that a prisoner faces a
substantial risk of serious hawand disregard that risk by failirig take reasonable steps to abate
it. Farmer, 511 U.S. at 837. The prison officialstibe aware of facts from which the inference
could be drawn that a substantiakrof serious harm exists, andrest also draw the inference.
Id. Mere negligence, or even grossligEnce, is not enough. Id. at 835-36 & n.4.

A difference of opinion between a prisorgatient and prison medical authorities
regarding treatment does not give rise t&eagghth Amendment claim under § 1983. Franklin v.
Oregon, 662 F.2d 1337, 1344 (9th Cir. 1981). Similarly, a showing of nothing more than a
difference of medical opinion as to the need to pursue one course of treatment over another

generally is not enough to establish del#terindifference._Toguchi v. Chung, 391 F.3d 1051,

1058, 1059-60 (9th Cir. 2004). In order to pregaian Eighth Amendment claim involving
choices between alternative cowsé treatment, a prisonglaintiff must show that the course of
treatment the doctors chose wasdically unacceptable under ttiecumstances and that they
chose this course in conscious disregard of arssive risk to plairffis health. 1d. at 1058;

Jackson v. Mcintosh, 90 F.3d 330, 332 (9th Cir. 1996).

Although the Saucier sequenceften appropriate and beneficial, it is not mandatory. A
court may exercise its discretion in deciding whicbngyto address first, light of the particular
circumstances of each case. See Pearson v. Callahan, 555 U.S. 223, 236 (2009).
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In order to prevail on a § 1983 claim fomaages against an individual defendant, a
prisoner-plaintiff must show that the defendsudieliberate indiffererewas the “actual and

proximate cause” of the deprivati of plaintiff’'s Eighth Amendmadrright to be free from cruel

and unusual punishment. Leer v. Murphy, 844 F.2d 628,(9th Cir. 1988). The “inquiry into
causation must be individualized and focus @ndtties and responsibiéts of each individual
defendant whose acts or omissions are allegbdve caused the constitutional deprivation.” 1d.
at 633.

a. Doctors Leighton, David and Tootell

Plaintiff claims that doctors Leigbm, David and Tootell were deliberately
indifferent to his serious medical needs becdlisg denied and delayed necessary medical
treatment and accommodations. But the undispiaietd show that while plaintiff was at SQSP,
Leighton and David examined and evaluatedmiff numerous times, and provided him with
treatment and accommodations they deemettically necessary. Leighton examined and
evaluated plaintiff at least fivenies during plaintiff's first five ranths at SQSP, adjusted his pair

regimen medications and referred him for asaeconduction study/EMG to further assess his

complaints of pain. Leighton denied plaintiffesquest for the pain medication Gabapentin and for

a CAC for ground floor and no stairs as medically unnecessary. Although Leighton reaffirme
plaintiff's bottom bunk accommodation, she determitied plaintiff’'s movement and strength

did not medically support a CAC for ground floordano stairs. David examined and evaluated

plaintiff at least seven times after she took over from Leighton as plaintiff's PCP in June 2016.

David adjusted plaintiff's pain regimen medicats, tried two new ones rather than plaintiff's
preferred Gabapentin, and referf@m for MRIs, x-rays, orthopkc surgery and neurosurgery
consultations, and eventually physical therapg epidural steroid ingions. David even
changed plaintiff’'s disability designation frodNM to DPM on September 1, 2016. But five
days later, during her next examination of i, David determined that plaintiff “has good
strength” and, “based on his physical examination and histooyld be able to do stairs.”
Gonzales Decl. Ex. A at MEDS 000031. “I do nahkthis would qualify hin for [DPM] status.”

Id. David changed plaintiff's disability degiation back to DNM on September 23, 2016.
14
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Plaintiff claims doctors Leighton and David reedeliberately indifferent to his serious
medical needs because they did not presciibbedabapentin and provide him with a CAC for
ground floor and no stairs. Butgntiff’'s disagreement withis treating physicians’ chosen
course of treatment and disability designat®not enough for an Eighth Amendment violation.
See Franklin, 662 F.2d at 1344. Ider to prevail on an Eighth Aendment claim, plaintiff must
show that the course of treatment and digglulesignation the docte chose was medically
unacceptable under the circumstances and that they chose this course in conscious disregalt
excessive risk to plaintiff's health. S€eguchi, 391 F.3d at 1058. Plaintiff does not.

Plaintiff argues that doctors his former prison prescribed him Gabapentin and provide
him with a CAC for ground floorrad no stairs. He even submits a DPPV dated October 27, 2C
in which a California Correatnal Center (CCC) doctor desiged him DPM with ground floor
and no stairs. See FAC Ex. A at 2. But a nifiference of medical opinion as to the need to
pursue one course of treatment (or disabilityigigation) over another is not enough to establish
deliberate indifference. See id. at 1058, 1059486re, the undisputed facts make clear that
doctors Leighton and David chose their coursgeztment and disabilitgesignation for plaintiff
after extensively examining him and his medieamlards and history. Becauplaintiff has not set
forth any evidence that Leighton’s and Davidiesen course of treaent and disability
designation for plaintiff were medically unacta&ple and chosen in conscious disregard to
plaintiff's health, Leighton and David are entitled to summary judgment on plaintiff's Eighth
Amendment deliberate indifference claif8ee Celotex Corp., 477 U.S. at 323.

Dr. Toottle also is entitled to sumnygudgment on plaintiff's Eighth Amendment
deliberate indifference claim. The undisputett$ashow that Tootellanducted the second level
review of four medical appeals plaintiff sultted in 2016 in connection with doctors Leighton’s
and David’s chosen course otatment and disability designation. On each appeal, Tootell
reviewed the first level decisi@and plaintiff's medical recordsnd found that the first level
decision was medically appropriat&ootell also documented fudr evidence supporting the first
level decisions by noting further treatment pldimeceived or was receiving during the pendenc

of each appeal. Plaintiff nonethsteclaims that Tootell was delilag¢ely indifferent to his serious
15
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medical needs because Tootell did not remeslyrbaating physicians’ failure to prescribe him
Gabapentin and provide him with a CAC foognd floor and no stairs. But as noted above,
plaintiff sets forth no evidence that doctors Legghis and David’'s chosen course of treatment a
disability designation were medically unacceptalolé eéhosen in conscioussdegard to plaintiff's
health. Plaintiff's mere disagreement withofell’'s decisions supportings treating physicians’
chosen course of treatment ahgability designation is not acnable as an Eighth Amendment
violation under § 1983, & Franklin, 662 F.2d at 1344,

b. RN Podolsky

Plaintiff claims that RN Podolsky waliberately indifferat to his serious
medical needs because she failed to interveresopehalf during the pressing of his four
medical appeals regarding doctors Leight@rid David’'s chosen course of treatment and
disability designation. The undisputed facts shioat Podolsky assiste&slQSP doctors with their
first level decisions on plaintif four medical appeals by interviewing plaintiff, reviewing his
medical and treatment records, and providing itifarmation to the doctors. Podolsky did not

decide plaintiff's medical appeals, but accordiaglaintiff she should have advised the doctors

deciding plaintiff's medical apjads that plaintiff rquired Gabapentin and a CAC for ground floof

and no stairs. But without any evidence thatriff's treating physicians’ chosen course of
treatment and disability degiation were medically unacceptable and chosen in conscious
disregard to plaintiff's healtlgnd that Podolsky knew it, plaiff's claim that Podolsky should
have intervened on his behalf amounts to noentisan a claim for medical negligence not
actionable under § 1983. See Farmer, 511 U.S. at 835-36 & n.4.

C. Correctional Officers Baker, Sangmaster and Carlton

Plaintiff claims that correctional offers Baker, Sangmastand Carlton were

deliberately indifferent to hiserious medical needs whenJune 2016 they each denied his

3Doctors Leighton, David and Tootell also argitled to qualified immunity because a
reasonable prison doctor could have beliethat their conduct was lawful under the
circumstances. See Saucier v. Katz, 533 W98, 201-02 (2001). A reasonable prison doctor
could have believed that Leighton’s and Dasidhosen course of treatment and disability
designation for plaintiff was medically acceptable antlan excessive risk fgaintiff's health.
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separate requests for elevatocess to go to the law library. Bplaintiff's claim is without merit
because the undisputed facts shbat plaintiff was designated &NM at that time and had no
restrictions in place on using thaiss. Plaintiff's suggestion th&aker, Sangmaster and Carlton
should have known better than plaintiff's treating physicians is unavailing. Under the
circumstances, no reasonable jury could firat,tdespite plaintiff's DNM designation, Baker,
Sangmaster or Carlton knew thpdaintiff faced a substantial risk of serious harm by using the
stairs and disregarded that risk failing to take reasonableegts to abate it. See Farmer, 511
U.S. at 837. At minimum, Baker, Sangmastatit €arlton are entitled to qualified immunity
because a reasonable correctiorfft@r could have believed thdenying plaintiff elevator access
when plaintiff's treating physicians had placed n&tnietions on his using éhstairs was lawful.

See Saucier v. Katz, 533 U.S. 194, 201-02 (2601).

Plaintiff also claims that Carlton was delibegly indifferent to I8 serious medical needs
when, as a member of RAP, Carlton deniedmnpiff’'s request for a CAC for no stairs, ground
floor and lower bunk. The undisputed facts shibat on June 3, 2016, RAP denied plaintiff's
request for no stairs and ground floor bageglaintiffs DNM designation by his treating
physicians, and found that plaifitalready was housed lower bunkgain, plaintiff's suggestion
that Carlton (and the other members of RAR)WBd have known betterdh plaintiff's treating
physicians is unavailing. Cf. Farmer, 511 U.S83&. After all, plaintiff sets forth no evidence
that plaintiff's treating physicians’ chosen disability designation was medically unacceptable

chosen in conscious disregard to plaintiff's health.

*Plaintiff's assertion thadlefendants threatened to trandfem to another prison if he was
unable to use the stairs does not compel ardifteconclusion. Unadéhe Armstrong remedial
plan, if a prisoner is identified as having ground fland/or no stairs housingstrictions, he must
be referred for transfer to a prison that eaanommodate his needs gmdvide him access to all
programs, services and/or acties, and SQSP is not such a pnis Informing plaintiff of this
consequence/requirement did not violate his EAghendment rights, evahit sounded like a
threat to him.

*The same analysis appliesdiaintiff's claim that Carltorwas deliberately indifferent to
his serious medical needs when, again as a memhlB&P, Carlton denied plaintiff's request for
a medical pillow and therapeutic shoes. Thdisputed facts show that on June 29, 2016, RAP
denied plaintiff's request becauswdical staff had determinecatiplaintiff did not meet the
medical criteria to receive a medl pillow and therapeutic shoeBlaintiff’'s suggestion that
Carlton should have known better than medicaf stt most states a claim for negligence not
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d. WarderDavis
Plaintiff does not allege that Wardenvxawas involved in any way in his medical

care or disability designation/accommodation decisiong any appeal determination regarding
his medical care or disability designation/accomntiodadecisions, or that Davis was even awar
of any of them, although it is well established thdsupervisor is only éible for constitutional
violations of his subordinates iférsupervisor participated in orécted the violations, or knew of
the violations and failed to act to prevémem.” Taylor v. List, 880 F.2d 1040, 1045 (9th Cir.
1989) (citation omitted). Plaintiff's sole allegan against Davis is that Davis was “legally
responsible for the training offafers, safety of inmates, ol operations, and policies and
practice (sic) of [SQSP&nd for the welfare of all the inmaten that prison.” FAC at 1. But
because plaintiff has set forth no evidence Baatis created or enforced training, policies or
practices that caused plaintiff the constitutionaliies of which he complains, plaintiff cannot
sustain a § 1983 claim of supervisdigbility against Davis._See id.

In sum, defendants are entitled to summuadgment on plaintiff's Eighth Amendment
deliberate indifference to serious medical needs claims against them.

2. Retaliation

To prevail on a First Amendment retaliation claim, a prisoner-plaintiff must show: (1) t
a state actor took some adverse action agajmss@ner (2) because of (3) that prisoner’s
protected conduct, that such action (4) chitleel prisoner’s exercisgf his First Amendment
rights, and that (5) the action did not reasonallyance a legitimate correctional goal. Rhodes
Robinson, 408 F.3d 559, 567-68 (9th Cir. 2005).

Retaliation claims brought by prisoners mionstevaluated in light of concerns over
“excessive judicial involvement in day-to-day prison management, which ‘often squander|[s]

judicial resources with little offsetting befit to anyone.” Pratt v. Rowland, 65 F.3d 802, 807

(9th Cir. 1995) (quoting Sandin v. Conner, 515 W82, 482 (1995)). In pacular, courts should

“afford appropriate deference and flexibility’ prison officials in the evaluation of proffered

actionable under § 1983. See Farmer, 511 U.S. at 835-36 & n.4.
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legitimate penological reasons for condali¢ged to be retaliatory.” 1d.
Plaintiff claims that defendants — docttwesighton, David and dotell; RN Podolsky;

correctional officers Baker, Sangmaster and Garland Warden Davis — retaliated against him

for filing prisoner appeals regarding denialhaicessary medical treatment and accommodation$

by further denying necessary medical treatnagct accommodations. But plaintiff does not set
forth any evidence showing the requisite elemehts First Amendment retaliation claim against
any defendant.

The undisputed facts show that after plairftiéfd his first prisoner appeal on February 8,
2016, and after every appeal tbaifter, doctors Leighton and David continued to examine and
evaluate plaintiff, and continued to providaiptiff with treatment and accommodations they
deemed medically necessary. But again and gaintiff sought the pain medication Gabapenti
and a CAC for ground floor and no stairs, andiagnd again Leighton and David determined
that Gabapentin and a CAC for ground floor and no stairs were not medically necessary or
appropriate, and again and again the reviewimgiors on appeal, incluty Tootell, found the
treating physicians’ derminations medically appropriate. aRitiff’'s contention that the repeated
denials of his repeated requests for his desirgdrpadication and CAC welia retaliation for his
filing prisoner appeals is notigported by the evidence in the ret.oAfter all, plaintiff has not
set forth any evidence showing that his treapihgsicians’ chosen course of treatment and
disability designation/accommatitans decisions were medicallynacceptable, cf. Rhodes, 408
F.3d at 568 (prisoner-plaintiff must show thasearted retaliatory act did not reasonably
advance legitimate correctional goal), or that hiisgf prisoner appeals “was the ‘substantial’ or

‘motivating’ factor behind [Leighton’s, David’'or Tootell's] conduct,” Brodheim v. Cry, 584 F.3¢

1262, 1269 (9th Cir. 2009).

Based on the evidence in the record, no reddenaror could find that doctors Leighton’s
David’s or Tootell’'s decisions regarding plaintiff's treatment and accommodations were made
retaliation for plaintiff filing pri®ner appeals. Put simply, pi&if's retaliation claim against
Leighton, David and Tootell is based on little mtvan plaintiff's speculatin that their treatment

and accommodations decisions were retaliatamg, that is not enough to defeat summary
19
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judgment._See Wood v. Yordy, 753 F.3d 899, 905 (8th2014) (speculation that defendants

acted out of retaliation no suffemnt to defeat summary judgment). Leighton, David and Tootell
are entitled to summary judgmennt plaintiff's retaliation claim aa matter of law. _See Celotex
Corp., 477 U.S. at 323.

RN Podolsky, correctional officers Baker,nfg§anaster and Carlton, and Warden Davis,
also are entitled to summary judgment on plaintiff's retaliation claim as a matter of law. Ther
no indication that Davis took any adverse actionregigilaintiff, much less because of plaintiff
filing prisoner appeals. And dpite plaintiff's asseions that Podolsky, Baker, Sangmaster and
Carlton denied him requesta@atment/accommodations, and Htemed to transfer him to
another prison if he continusgeking certain accommodations, ofitetaliation for his filing
prisoner appeals, therens probative evidence in the recahat plaintiff’'s“protected conduct
was the ‘substantial’ or ‘motivsg’ factor behind [these fiendants’] conduct,” Brodheim, 584
F.3d at 1269. As noted earlier, Podolsky, Bakangmaster and G@m reasonably relied on
plaintiff's treating physicians’ treatment andability designation/accommodation decisions in
responding to plaintiff's requestsnd correctly informed plaintithat if he was identified as
having ground floor and/or no stalisusing restrictions, he would hateebe referred for transfer
to another prison that can accommodate his need$rovide him access to all programs, servic
and/or activities. Plaintiff'snere speculation that Poldosky, Baker, Sangmaster and Carlton a
out of retaliation is notreugh to defeat summary judgment. See Wood, 753 F.3d at 905.

In sum, defendants are entitled to summadgment on plaintiff's First Amendment
retaliation claims against them.

/
/
/
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CONCLUSION
For theforegoing easons, defedants’ maion for sunmary judgnent and disiissal (ECF
No. 34) is GRANTED.®
IT IS SO ORDERED.
Dated: June §, 2018

Pl Sg—

CHARLES R.BREYER
United State®istrict Judje

®Defertlants are ditled to disnissal of plantiff's claims for damaes againsthem in thei
official capadies becaust is well esablished tht neither astate nor itsofficials actng in their
official capadies may besued for danages undeg 1983._Se Will v. Mi chigan Defx of State
Pdice, 491 US. 58, 71 (989).
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