Censale v. Jacksd

United States District Court
Northern District of California
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

BRIAN ROBERT CENSALE, BE4657, Case N0.17-cv-01363-CRB(PR)
Plaintiff,
ORDER DENYING MOTIONTO
V. DISMISSWITHOUT PREJUDICE
ANDRE E. JACKSON, Sergeant,
(ECF No. 19)
Defendant(s).

On March 13, 2017, while plaintiff was detained at the San Mateo County Jail awaiting a

state criminal trial in which plaintiff was represeg himself, plaintiff filed the instant action for

injunctive and monetary relief under 42 U.S.(.983 alleging that the unsanitary condition of the

holding cell he was assigned taeus make phone calls in connectiwith his criminal trial — cell
is not cleaned regularly by the janitorial staff and smells of urine, feces, vomit, spit and piled-
garbage — creates a health hazard and im@wsaadue hardship on his ability to represent
himself in his criminal trial.

On June 28, 2017, the court (Westmore, Msdreened the cortgint pursuant to 28
U.S.C. § 1915A and found that, ditally construed, “the allegations in the complaint appear to
give rise to constitutional @ims based on unsanitary conditions of confinement and lack of ac
to the courts against Sgt. Jackson becausdlémgedly knew about theonstitutional violations
and took no steps to remedy the situation.” JB)&Q17 Order (ECF No. 6) at 3. The court alsg
ordered Sgt. Jackson served.

On August 28, 2017, after the action was reassida the undersigned, defendant Sgt.
Jackson filed a motion to dismiss under Federdé of Civil Procedure 12(b)(6) on the ground
that plaintiff failed to state a claim upon whiaHief can granted. Defendant specifically argues

that plaintiff did not suffer an actual injury inrmeection with the denial of court access claim, of
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apunitive cordition and aliberate indfference inconnectiorwith the ursanitary cowlition of
confinement ¢aim. On Sptember 202017, plantiff filed an oppositionand, on Segmber 25,
2017, defendat file a repy.

On Odober 23, 27, plaintiff filed a notie of changef addressndicating ttat he had
been transfered to San @entin StatéPrison afterbeing conveted in stateourt.

Becaus plaintiff's recent coniction and tansfer to ste prison lkely will moot his clains
for injunctiverelief, andbecause defedant’s argments agaig plaintiff’ s denial of ourt access
and unsanitarycondition ¢aims are b&t evaluatedn the conéxt of a moton for sunmary
judgment in vhich the cout can reviev evidencgincluding evzidence alredy in the ecord), the
motion to digniss (ECF M. 19) is DENIED without prejudi@ to servingand filing amotion for
summary judgnent undeederal Rut of Civil Procedure 5or a motian to dismissand for
summary judgnent) withn 56 days ofhis orde. Plaintiff must serve anfile an opmsition or
staement of on-oppositon to the mton not moe than 28 dys after thanotion is grved and
filed, anddefendants musserve and fe a reply toan opposittn not morethan 14 dgs after the
opposition is grved and fied.

IT 1SSO ORDERED.

Dated: Novenber 9, 2017

F N —

CHARLES R.BREYER
United State®istrict Judje




