Turner v. Nolan ef

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR
© N o O~ W N P O © ® N O 0o M W N P O

Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

EDWIN D. TURNER, Al4237, Case No0.17-cv-01486-CRB(PR)
Plaintiff, ORDER GRANTING MOTION
FOR SUMMARY JUDGMENT
\Z AND DENYING MOTIONS
RELATED TO REQUEST FOR
L. NOLAN, et al., PRELIMINARY INJUNCTIVE
RELIEF
Defendants.

(ECF Nos. 50, 51 & 59)

l. INTRODUCTION
Plaintiff Edwin D. Turner, a 26-year-oldiponer at Pelican Bay State Prison (PBSP),

seeks damages and injunctive relief under 42Q@).$.1983 based on his claim that three membe
of PBSP’s medical team—Dr. D. Jacobsensewractitioner S. Risenhoover and nurse L.
Nolan—have been deliberately indifferent to $esious medical needs by failing to provide him
with adequate medical care for his complaintbexdrt palpitations and pain, and that his health
care administrative appeals to R. Strawn and M. McLean at PBSP, and J. Lewis at Californig
Correctional Health Care Services (CCHCS) haenlto no avail. Plaintiff further claims that
Jacobsen and Risenhoover retaliated againstdni filing this action by discontinuing his
prescription for atenolol.

Currently before the court for decision are defendants’ motion for summary judgment
plaintiff’'s claims and plaintiff's mbons related to his request foreiminary injunctive relief. As
discussed below, defendants are entitled torsary judgment on plaintiff's inadequate medical
care claim because the undisputed evidenceeineitord shows that defendants have provided

plaintiff with extensive medical care for his comptainf heart palpitationand pain, and plaintiff
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has not set forth sufficient evidence for a reabdmjury to find that any of plaintiff's
disagreements with defendamtsédical care of platiff amounted to deliberate indifference in
violation of the Eighth Amendment. Defendants also are entitled to summary judgment on
plaintiff's retaliation claim because plaintiff faot set forth sufficient evidence for a reasonable
jury to find that defendants’ deston to discontinue plaintiff's pscription for atenolol was made
in retaliation for plaintiff filing this action And for essentially the same reasons, plaintiff's
motions related to his request for preliminannctive relief are moot and without merit.

Il.  FACTS

Unless otherwise noted, the folling facts are undisputed:

Before transferring to PBSP in May 2016, ptdf was incarcerated at Calipatria State
Prison (CAL). At CAL, plaintiff experienced hearalpitations and soughtedical attention. In
response, medical staff at CAL conducted two echocardiograms (EKG) and a 24-hour Holter
monitor test. Plaintiff's EKG results showed sis@rrhythmia with occasional premature
ventricular contractions (PVCand premature atrial contractions (PACs), and the more in-dept
24-hour Holter monitor test, conducted on November 30, 2015, showed sinus arrhythmia wit
“occasional isolated” PVCs and “[r]lare” PACBI.’s Decl. Ex. A (ECF No. 56-1) at 29.

On February 25, 2016, plaintiff met withshCAL primary care provider (PCP) and
reported renewed heart palpitatiori3uring this visit, plaintiffsPCP noted that plaintiff “has a
history of sinus arrhythmia/PAC/PVC and retflolter monitor done iNovember 2015 showing
as much.”_1d. at 47. Plaintiff specificallyperted experiencing palpitahs the night before,
between 11PM and 3AM, and stated that thegiadps made him feel dizzy and anxious. To
relieve the anxiety, plaintiff exercised in hidl@nd did not go to sleep until they resolved.

Plaintiff also reported that the Ip&ations “did not cause chest paar se.”_Id. Plaintiffs PCP

The court takes notice that “{gjpected arrhythmias sometimes may be documented by using
small, portable [EKG] recorder, calledHslter monitor (or ontinuous ambulatory
electrocardiographic monitor). This can rec@ddhours (and sometimes more) of continuous
electrocardiographic signals. While an [EKG] is sort of a 12-second ‘snapshot’ of the heart’s
electrical activity, the Holter monitor is molike a ‘movie.” Common Tests for Arrhythmia,
American Heart Associatiohitp://www.heart.org/HEARTBG/ Conditions/Arrhythmia/
SymptomsDiagnosisMonitoringofArrhythni@ommon-Tests-for-Arrhythmia UCM 301988
Article.jsp#.Wrv4qlKWyid(last updated Sept. 2016).
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diagnosed plaintiff as having symptomatic®/PACs and a systolic ejection murmur, and
recommended a cardiology consultation and preantiff avoid excess caffeine and log his
symptoms. Plaintiff's PCP noted that pl#itikely will have future ECHO but will let
Cardiology consultant decide furthesting/eval[uation].”_Id.

On March 29, 2016, plaintiff refused a telatimne cardiology consult so “he could
transfer out of [adminiséitive segregation].”_Id. at 48. Buignitiff's palpitations persisted and,
on April 12, 2016, his PCP recommeddéat plaintiff “considercardiology consult at next
prison,” as plaintiff was awaitingteansfer out of CAL._Id.

On May 26, 2016, plaintiff transferred from CAd PBSP. Plaintiff promptly submitted a
Health Care Services Request Form (HCB&&ting, “My symptoms regarding my heart
palpitations have gotten a little v [sic] since my arrival at PBSR.would like to see the RN as
soon as possible please.” Nolan DE€ECF No. 50-4) Ex. A at PBSP-0010.

On May 31, 2016, defendant L. Nolan, a registeree (RN) at PBSP, examined plaintif]
and completed a chest pain worksheet to docuthennedical visit. Nolan reviewed plaintiff's
medical records and noted that there were abridei@s from CAL, but the EKG she ordered of
May 31, 2016 showed “normal sinus rhythm (NSR)\6lan Decl. § 5. In light of the normal
EKG result and plaintiff's denial of any assateid cardiac symptoms or feeling anxious, RN
Nolan referred plaintiff to mental health fafurther assessmenttut complaint of heart
palpitations. RN Nolan “determidehat no other care was medicallycessary at that time.”_Id.

On June 15, 2016, plaintiff had a chronic castt for asthma with defendant S.
Risenhoover, a certified Family NurBeactitioner (FNP), who is hissigned PBSP PCP. At that
visit, plaintiff complained of heart palpitahe and informed FNP Risenhoover that he had been
approved for a cardiology consult at CAL. FIRisenhoover reviewed the results of the recent
May 31, 2016 EKG and the November 30, 2015 Holter monitor test, and examined plaintiff.
listed to his heart and “noted that there wasmwmur, whether he wagtsg, lying or leaning
forward.” Risenhoover Decl. (ECF No. 50-8) f8ifg Ex. A at PBSP-0083)Plaintiff told FNP

Risenhoover that he exercises four daysaknor one to two hours doing about 150 pull-ups,

She
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400 “burpies,? 600 stomach bar crunches and extensimaing without cardiaproblems. After
the visit, FNP Risenhoover referred plaintiff for &t x-rays two views, primarily for asthma but
also to check the conditiaf his heart.” _Id. /7.

On June 16, 2016, plaintiff filed a healtireadministrative agal challenging PBSP
medical staff's response to his heart palpitagi The administrative appeal (PBSP HC 160297§
requested (1) improved medical assistance, anih@}ests that the doatordered at CAL[] as
soon as possible, my heart feels worst, ‘seribuSustodian of Records (COR) Decl. (ECF No.
50-3) at CCHCS-006.

On June 20, 2016, Dr. Schultz, aiogist at PBSP, took the est x-rays ordered by FNP
Risenhoover and reported in pertinent part thfhé[ heart and mediastim are normal in size
and contour. The pulmonary vasatty and hila are within norméimits.” Pl.’s Decl. Ex. A at
19. The impression was “no acute cardiopatary disease identified.” 1d.

On July 7, 2016, defendant R. L. Strawrgupervising Registered Nurse Il (SRNII) at
PBSP, conducted a face-to-face interview withritiiregarding his health care administrative
appeal.

On July 10, 2016, plaintiff submitted a HCSRF complaining of occasional severe pain
his heart and shortness of breath. On Jul)2026, RN Nolan examined plaintiff and reassured
him that his recent test results were normal phaintiff demanded to see a cardiologist. RN
Nolan placed plaintiff on the PCP line so a POBI@ evaluate his request see a cardiologist
because “[m]aking a referral tospecialist, including a cardmgist, is outside the scope of
practice of an RN at PBSP.” Nolan Decl. Y6.

On July 15, 2016, defendant Dr. D. Jacoh<gehief Medical Executive (CME) at PBSP,
partially granted plaintiff's healtbare administrative appeal aetfirst level of review. But the
written decision found “no evider to support your claim thgbu are being denied adequate

medical care.” COR Decl. at CCHCS-008. It nateat plaintiff: (i) had “been seen numerous

*There are many variations of burpies. But in itstimsic form, a burpie is an exercise where in

one smooth motion, an individual stands uprightps into a push-up form, performs a push-up,
then propels himself back into an uprightifos. This motion constitutes one burpie.
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times by health care staff since [arriving] atSH” (ii) had received ahest x-ray, which yielded
test results within normal limits and did not icalie any acute cardiopulmonary disease; and (iii
was “scheduled in the near future for an evabmawith [his] PCP.” _Id. The decision further

noted that:

California law directs your healtltare providers to offer and
provide only the cardhey determine to be currently medically
necessary for you, in accordancethwappropriate policies and
procedures. Previous orders from other medical facilities or staff,
input from medical consultantsand/or your own personal
preferences may be considered{ 8a not control the professional
judgment of your currerttealth care providers.

Id. Plaintiff appealed tthe second level of review.

On July 26, 2016, FNP Risenhoover examined pfatatievaluate his complaints of heart
palpitations, heart pain and sha$s of breath. During this visgilaintiff explained that he had
been granted a telemedicingdialogy consultation on March 22016, while he was at CAL, but
had refused it because “he ‘did not want to wathe hole.” RisenhooveDecl. {8 (citing Ex. A
at PBSP-0094). Plaintiff providebme history regarding the @tf his palpitations—they
began in 2015 after an alteraatiat CAL during which he was sed and he first noticed them
while he fasted for Ramadan in June 2015. Ri#&nhoover reviewed a nurse’s entry dated Jul
21, 2016, where the nurse noted thlaintiff had an EKG that day, as well as two other recent
ones, “which appear as normal sinus rhyttinkd. (citing Ex. A at PBSP-0092). FNP
Risenhoover also listed to plaiffits heart and heard no “murmuittgng or lying,” and a regular
heart rate with “no extra bedtsld. Ex. A at PBSP3095. Plaintiff confirmed that he continued
the exercise routine he ded®d at his last visit withowtardiac issues. FNP Risenhoover
concluded that her examinationgéintiff, including his complat of heart palpitations, was
“within normal limits” and adviseé plaintiff “to avoid strenuous excise, to avoid caffeine and to
increase his water intake.d.118 (citing Ex. A at PBSP-0095).

On August 24, 2016, defendant M. McLeanjeZtExecutive Officer (CEO) for Health
Care Services at PBSP, partially granted and figrtianied plaintiff's health care administrative

appeal at the second level of review. Thesleniagain found “no evidence to support your clai
5

m




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

that you are being denied adequaiedical care,” and specificaliyoted that plaintiff’s most
recent test results and diagnostic studies wéten normal limits and did not indicate acute
cardiopulmonary disease. COR®. at CCHCS-009. Plaintiff appealed to the third and final
level of review.

On October 4, 2016, Dr. Y. Mansour, a physiciaRBEP, examined plaintiff to evaluate
his complaint of heart palpitations. Plaintifpoeted a history of heapalpitations “mainly at
rest,” and explained that hedtt EKG and Holter monitor done anas scheduled to be evaluates
by cardiology” but “refused the appointment.” rGol. Ex. D (ECF Nos. 1-4 & 1-5) at 64. He
requested “for his cardiology appointment to bscheduled.”_Id. at 65Dr. Mansour ordered an
EKG and submitted a Request for Services (RFltontiff to have a cardiology consultation.

On November 14, 2016, plaintiff had a telenoatk cardiology consultation with Dr. O.
Matthews, a cardiologist at if€ity Medical Center irfan Diego County. During the
consultation, Dr. Matthew noted that a 24-hblatter monitor test from November 2015 showed
“occasional”’ PVCs, a chest x-ray from June 20, 2016 “was normal,” and that an EKG from
October 10, 2016 “shows a normal sinus rhythm withate of 75.” Risenhoover Decl. Ex. A at
PBSP-0302. Dr. Matthews did not hear any “gallaprmurs, or rubs” either.”_Id. In Dr.
Matthews’ opinion, plaintiff “is bsically normal.” _Id. Dr. M#thews taught plaintiff how to
perform the “Valsalva maneuver” whenever he hgalpitation and enter@ working diagnosis
of “[a]typical chest pain ass@ted with occasional palpttans.” 1d. at PBSP-0302-03. Dr.
Matthews recommended plaintiff go through “[t]rea@t test[ing]” and “2-D echocardiogram” (2-
D EKG). 1d. at PBSP-0303.

On December 1, 2016, defendant J. LeWisputy Director of Policy and Risk
Management Services at CCHCSnigel plaintiff's health care awinistrative appeal at the third
and final level of review. The written demn noted that on November 22, 2016, plaintiff had
been seen by his PCP (FNP Risenhoover) for cardiology “follow up,” and that his PCP had
submitted a RFS for treadmill testing and 2-D EKGreguested by cardiologist.” COR Decl. at
CCHCS-002.

On December 5, 2016, Dr. A. Dorfman, a phigicat PBSP, evaluated plaintiff for
6

=




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

complaints of “palpitation and heart murmur.” r@pl. Ex. D at 66. During the visit, Dr. Dorfman
discussed with plaintiff “the pogslity of a trial of betablockersto treat his palpitations if the
results of the 2-D EKG “do not show a coiridicating pathophysiology.” 1d. at 68. Dr.
Dorfman recommended plaintiff follow upitiv his PCP after the 2-D EKG study.

On December 23, 2016, a 2-D EKG of plainihs performed by Dr. J. Pean at Sutter
Coast Hospital in Del Norte County. Risenhaobecl. Ex. A at PBSP-0631. Dr. Dr. Pean foun
the test he performed to be “of adequatditiaand summarized its results as follows: “1.
Normal LV [left ventricle]dimension ejection fraction @5-50% and preserved diastolic
compliance”; “2. Mild tricuspid regurgitation”; “3. Mild pulmonary hypertension”; and “4. No
evidence of pericardial effusion.”_Id. at PBSP-0632.

On January 30, 2017, a treadmill test of glffimwas performed by Dr. Mark Huth at the
Curry Health Network in Oregon. Dr. Huthuied, “1. Low probability study for ischemia”; “2.
No clinical symptoms of ischemia”; “3. Noatinostic EKG changes. No ST segment changes i
particular’; and “4. Duke treadmill score d0.” Risenhoover DecEx. A at PBSP-0298. Dr.
Huth concluded, “This is overall a logrobability study for ischemia.”_Id.

On February 14, 2017, FNP Risenhoover reviewed the 2-D EKG and treadmill test reg
with plaintiff.

On February 27, 2017, Dr. Matthews had a fellgp telemedicine cardiology consultation
with plaintiff to review the 2-D EKG and treadirtest results. Dr. Matthews noted that the 2-D
EKG showed that “the aortic and mitral valwesre normal” and that ére were “no pathologic
leakages,” but opined that the testy have been done improperlychase “there is a report of the
left ventricle being ‘normal,” buthe ejection fraction [of 45-50%] ebnormal.” Jacobsen Decl. II
(ECF No. 52-1) Ex. A at 10. On this basis, Diatthews recommended tratepeat 2-D EKG be
performed at Tri-City Medical Center in SBiego County. But even without the repeat 2-D

EKG, Dr. Matthews noted that plaintiff idexcellent treadmill testing” and that

*|schemia is the medical term for inadequilod supply to the heart muscles.” Risenhoover
Decl. 114.
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there is no need for a heart cadregation in this young man. He is
seeking for [sic] chest pain meditats, but any medication that we
might give him is going to take longer because the pain would be
gone since it lasts about two minut&sie patient must be reassured
that any pain medication can aff¢lce heart itself and can affect the
kidneys and may cause palpitations.

Id. at 11. Plaintiff's occasional PVCis a normal finding.” _Id. at 10.

On March 10, 2017, FNP Risenhoover submitted& Por a repeat 2-D EKG at Tri-City
Medical Center pursuant to IMatthews’ recommendation. But PBSP’s Institutional Utilization
Management Committee (IUMC) denied the RRS eecommended that a repeat 2-D EKG be
considered again in three months. Dr. Jacobsbeegjuently requested tHat. Pean clarify the
results of the 2-D EKG he performed.

On April 11, 2017, Dr. Dorfman examined plaih&nd prescribed him the betablocker
atenolol (25 mg) on a trial basis. On May 2017, the dosage was increased from 25 mg to 50
mg.

On May 24, 2017, FNP Risenhoover asked Drolisen to review pintiff's medical
record, specifically with regards to the catdgy consultation notes, EKG and treadmill test
results, and medication. In FNP Risenhoovertefssional opinion, there was some question §
to whether atenolol was medically indicated [plaintiff]..” Risenhoover Decl. 118. After
reviewing plaintiff's melical records, Dr. Jacobson reconmded that atenolol “be tapered and
discontinued” for plaintiff. Jacobsen Dec(HCF No. 50-10) Ex. A at 1. According to Dr.
Jacobson, atenolol is not “medically indicatedr@dically necessary” tiveat plaintiff because
plaintiff has not been diagnosedhvany of the FDA'’s indicated on off label uses for atenolol.
Id. 110.

On June 5, 2017, FNP Risenhoover informed plaintiff of the decision to taper him off
atenolol. Plaintiff's ateolol then was tapered argentually discontinued.

On September 29, 2017, Dr. Jacobson receavesponse from Dr. Pean clarifying the
results of the 2-D EKG he performed. In argginal report dated December 27, 2016, Dr. Pean
found, “1. Normal LV [left vatricle] dimension ejection &ction of 45-50% and preserved
diastolic compliance.” RisenhoovBecl. Ex. A at PBSP-0632. DreBn clarified that the left

ventricle dimension “is normal” and that the @jec fraction “is 45-50%.” Jacobsen Decl. Il Ex.
8
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A at PBSP-0294. In Dr. Jacobsen’s expert opiradter reviewing the reports from Drs. Pean an
Matthews, and clarification frodr. Pean, “a repeat [2-D EK@hd cardiology evaluation is not
medically indicated or medically necessarytfoe diagnosis and treaémt of [plaintiff's]
complaints relating to his heart.”_Id. 8. Diastolic compliance was preserved with an ejectiof
fraction of 45-50% and “no statement regagisystolic dysfunctiowas reported by either
cardiologist.” _1d.

FNP Risenhoover continues to monitor pldfigimedical needs dsis assigned PBSP
PCP. As of July 20, 2017, plaintiff was greosed with two medical conditions —“asthma
(inactive) and palpitations.” Risenhoover D&@0. According to FNP Risenhoover, “there is n(
treatment for [plaintiff's] heart palpitations aighime, although | will continue to refer him for
further diagnostic testing as appropriate.” Id. §21.
I1l.  MOTION FOR SUMMARY JUDGMENT

Defendants move for summary judgment cangiff's inadequate medical care and
retaliation claims under Federal Rule of ICRrocedure 56 on the gund that there are no
material facts in dispute and thihey are entitled to judgment asnatter of law. Plaintiff has
filed an opposition and defenata have filed a reply.

a. Standard of Review

Summary judgment is proper wieethe pleadings, discovery aaflidavits show that there
is “no genuine dispute as to any material fact goe [moving] party is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). Matefiatts are those which may affect the outcome of

the case. Anderson v. Liberty Lobby, Inc., 477 \24&2, 248 (1986). A dispute as to a material

fact is genuine if there is sufficient evidence daeasonable jury to return a verdict for the
nonmoving party._Id.

The moving party for summary judgment keetire initial burden of identifying those
portions of the pleadings, discayeand affidavits which demotrate the absence of a genuine

issue of material fact. Celotex Corp. v.tigett, 477 U.S. 317, 323 (1986). Where the moving

party will have the burden of proofi an issue at trial, it must affirmatively demonstrate that no

reasonable trier of fact could find other thantfer moving party._ld. But on an issue for which
9
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the opposing party will have thergen of proof at trial, thenoving party need only point out
“that there is an absence@fidence to support the nonmogiparty’s case.”_ld.

Once the moving party meets its initial den, the nonmoving party must go beyond the
pleadings to demonstrate the existence of a genuine dispute of material fact by “citing to spe|
parts of material in the record” or “showing tlia@ materials cited do not establish the absence
presence of a genuine dispute.” Fed. R. Civ. P.)5&driable dispute ofact exists only if there
is sufficient evidence favoring the nonmoving partallow a jury to return a verdict for that
party. Anderson, 477 U.S. at 249. If the nonmg\party fails to make this showing, “the
moving party is entitled to judgment asnatter of law.” _Celotex, 477 U.S. at 323.

b. Claims

Plaintiff brings two claims for relief undd2 U.S.C. § 1983: (1) defendants have been
deliberately indifferent to his serious medinakds by failing to provide him with adequate
medical care for his complaints of heart paljpmas and pain, and (2) defendants Dr. Jacobsen
and FNP Risenhoover retaliated against him fandilhis action by discontinuing his prescription
for atenolol. Plaintiff alsinvokes this court’s supplemeniatisdiction under 28 U.S.C. § 1367
by claiming that defendants violated Calif@risovernment Code section 845.6 because they
failed to summon immediate medical cafter learning of I§ heart ailments.

I Deliberate Indifference to Serious M edical Needs
A prison official violates the Eighth Aemdment’s proscription against cruel and
unusual punishment when he acts with deliberate indifference to the serious medical needs

prisoner._Farmer v. Brennan, 511 U.S. 825, @2®4). To establish an Eighth Amendment

violation, a prisoner-plaintiff must satisfy both an objective standard—that the deprivation wa
serious enough to constitute cruel and unuguaishment—and a subjeati standard—deliberate

indifference._Snow v. McDaniel, 681 F.3d 9885 (9th Cir. 2012). To meet the objective

standard, the delay or failute treat a prisoner’s medical condition must result in the

“unnecessary and wanton inflictiaf pain.”™ 1d. (quoting Eelle v. Gamble, 429 U.S. 97, 104

(1976)). To meet the subjective standard of eéedite indifference, a pos official must know

that a prisoner faces a substantial risk of seri@wm and disregard that risk by failing to take
10
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reasonable steps to abate_it. Farmer, 511 U.S. at 837. The prison official must be aware of
from which the inference could be drawn that a &utigl risk of serious harm exists, and he mu
also draw the inference. Id. Mere negligemmregven gross negligence, is not enough. Id. at
835-36, 836, n.4.

A difference of opinion between a prisorgatient and prison medical authorities
regarding treatment does not give rise t&egghth Amendment claim under § 1983. Franklin v.
Oregon, 662 F.2d 1337, 1344 (9th Cir. 1981). Similarly, a showing of nothing more than a
difference of medical opinion as to the nee@uosue one course of treatment over another is

generally insufficient to edbdish deliberate indifference. Toguchi v. Chung, 391 F.3d 1051,

1058, 1059-60 (9th Cir. 2004). In order to pregaian Eighth Amendment claim involving
choices between alternative cowsd treatment, a prisonglaintiff must show that the course of
treatment the doctors chose wasdically unacceptable under ttiecumstances and that they
chose this course in conscious disregard aharessive risk to plaiifif's health. Toguchi, 391

F.3d at 1058; Jackson v. Mcintosh, 90 F.3d 330, 332 (9th Cir. 1996).

In order to prevail on a § 1983 claim fomaages against an individual defendant, a
prisoner-plaintiff must show that the defendsudieliberate indiffererewas the “actual and
proximate cause” of the deprivati of plaintiff’'s Eighth Amendmadrright to be free from cruel

and unusual punishment. Leer v. Murphy, 844 F.2d 628,(9th Cir. 1988). The “inquiry into

causation must be individualized and focus @ndtties and responsibiéts of each individual
defendant whose acts or omissions are allegbdve caused the constitutional deprivation.” 1d.
at 633.

Plaintiff claims defendants have been deliberately indifferent teenisus medical needs
by failing to provide him with adequate medicatecéor his complaints diieart palpitations and
pain. Plaintiff specificallffakes issue with RN Nolag'and FNP Risenhoover’s initial
actions/decisions on his complaints of healpipations, and the handbof his health care
administrative appeals by SRNII Strawn,$FBBCEO McLean and CCES Deputy Director
Lewis. But plaintiff has not deonstrated a genuine dispute of material fact as to whether

defendants were deliberately iffdrent to his serious medicaéeds in connection with these
11
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actions/decisions. While plaintiff may disagse¢h Nolan’s May 31, 2016 decision to refer him
to mental health for assessment of his healgitations after an EKG showed NSR, and
Risenhoover'sune 15, 2016 decision to evaluate his hedlt chest x-rays also used to assess
his asthma and July 17, 2016 decision that hist padpitations were wiih normal limits after
examining plaintiff and plaintiff’'s medical reabrfor example, a difference of opinion between g
prisoner-patient and prison mediealthorities regarding treaémt is not enough to establish
deliberate indifference to serious medical nagu$er the Eighth Amendment. See Franklin, 662
F.2d at 1344. Nor has plaintiff shown that No$aor Risenhoover’s decisions were medically
unacceptable under the circumstances and madmstious disregard of an excessive risk to
plaintiff's health. _See Toguchi, 391 F.3d at 1058.

Plaintiff has not shown that SRNIIr&twn, PBSP CEO McLean or CCHCS Deputy
Director Lewis were deliberatelgdifferent to his serious medical needs in connection with their
handling of his health care admstrative appeals either. There simply is no evidence in the
record sufficient for a reasonable jury to find tBatawn’s interview oplaintiff in connection
with his appeal at the first level of review, M@res rejection of plainti's appeal at the second
level of review, or Lewis’ rejegmn of plaintiff's appeal at ththird level of review, amounted to
deliberate indifference because they disregarded gasuilas risk of harm to plaintiff's health by
failing to take reasonable stepsaloate it._See Farmer, 511 U.S83av. After all, Strawn merely
conducted an interview of plaintiff for the firglvel review decision makeand the rejection of
plaintiff's appeal at all three levels of rew was reasonably based on his having been seen

several times by medical staff and normal test re$ulté. Peralta v. Dillard, 744 F.3d 10786,

1086—87 (9th Cir. 2014) (en banc) (prison medicakteffwithout expertise in specific field who
denies inmate appeal for medicalre after it was reviewed loyalified medical officials does not
demonstrate wanton infliction of unnecessary pain).

Plaintiff also takes issue witRBSP’s medical team’s responeehis complaints of heart

“The rejection of plaintiff's appeait the third level of reviewvas further reasonably based on his
having had a recent consultation with a cardiologist and a plan of care for further diagnostic
testing and evaluation by the cardiologist.
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palpitations and pain after he received diagndests and evaluations by eigte specialists. But
plaintiff's disagreement with PEP’s medical team’s chosen cseiof action after assessing the
various diagnostic tests and evdioas by outside specialists is rartough to establish deliberate
indifference to his serious medical needs becausejtdehis assertions to the contrary, plaintiff
has not shown that the chosen coursactibn (namely Valsalva maneuver, lifestyle
modifications, and surveillance) was medicalhyacceptable under the circumstances and that
they chose this course in conscious disregaahaxcessive risk tofihealth._See Toguchi, 391
F.3d at 1058, 1059-60. Plaintiff nonetheless raisespeoific claims of inadequate medical car
that merit further discussion: (a) denial akpeat 2-D EKG, and Jldiscontinuation of the
prescription for atenolol.

1. Denial of Repeat 2-D EKG

After reviewing plaintiff's 2-D EKG results, Dr. Matthews recommended
repeat 2-D EKG at Tri-City Medal Center in San Diego Courttgcause, in his opinion, the test
may not have been done properly hessa“there is a report of thetl@entricle being ‘normal,” but
the ejection fraction [of 45-50%)] is abnormallacobsen Decl. Il Ex. A at 10. FNP Risenhoovel
submitted a RFS for a repeat 2-D EKG at Tri-Qitgdical Center pursuant to Dr. Matthews’
recommendation, but PBSP’s IUMC denied the RR& recommended that it be reconsidered in
three months. Dr. Jacobson then reached out to Dr. Pean, the cardiologist who conducted tk
and asked him to clarify the results iewi of Dr. Matthews’ expressed concern.

In his original report, Dr. Pean found, “1. Normal LV [left ventricle] dimension ejection

fraction of 45-50% and preserved diastolionphiance.” Risenhoover Decl. Ex. A at PBSP-0632.

In his response to Dr. Jacobsen’s request for iatibn, Dr. Pean clarifiethat the left ventricle
dimension “is normal” and that the ejection fran “is 45-50%.” Jacobsen Decl. Il Ex. A at
PBSP-0294.

Plaintiff claims that defendasihave been deliberately ifféirent to his serious medical
needs by denying him a repeat 2-D EKG. He asdhbat their suggestion that Dr. Pean opined
that the ejection fraction of 45-50B essentially normal is notigported by the record. The cour

agrees. Dr. Pean’s written response that thedatricle dimension is normal and that the
13

112

ne te




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

ejection fraction is 45-50% at most supportsittierence that Dr. Pean has no opinion as to
whether an ejection fraction of 45-50% is norma&bnormal. But defendants’ purported denial
of a repeat 2-D EKG is based on more thantjust In Dr. Jacobsen&xpert opinion, after
reviewing the reports from DrseBn and Matthews, and clarificati from Dr. Pean, “a repeat [2-
D EKG] and cardiology evaluatida not medically indicated aonedically necessary for the
diagnosis and treatment of [plaiifi§] complaints relating to hikeart.” 1d. §8. Dr. Jacobsen
notes that Dr. Pean did not alter his findingtttihe 2-D EKG he performed was “of adequate
quality,” id. 16, and reasonsathalthough Dr. Matthews considerad ejection fraction of 45-50%
abnormal, diastolic compliance was preserved plidimtiff’'s ejection fraction of 45-50% and “no
statement regarding systolic dysfunction was reabby either cardiolgist,” id. 7. Dr.
Jacobsen’s expert opinion on the significancplaintiff's reported egction fraction of 45-50%
under his particular circumstances is not unfounded. According to the American Heart
Association, a normal ejection fraction is beém 50-70% and an ejection fraction between 419
49% may be considered borderline but does notyswalicate that a pson is developing heart

failure. See Ejection Fraction Heart Failieasurement, American Heart Association,

http://www.heart.org/ HEARTORG/ConditionskdrtFailure/DiagnosinggartFailure/ Ejection-

Fraction-Heart-Failure-Measurement_ UCM_306339_Article.jsp#.WnpV|jlK\W{igist updated

May 2017).

Based on the evidence in the record, it simphyncd be said that the decision to not pursu

a repeat 2-D EKG for plaintifivas medically unacceptable under the circumstances and made|i

conscious disregard of an excessive risgl&ntiff's health. _®e Toguchi, 391 F.3d at 1058.
Whether plaintiff's reported ejaon fraction of 45-50% requiresrepeat 2-D EK@nd/or further
medical intervention at this time at most présendifference of medical opinion on the treatmen
of a borderline case and is insufficient, as a maftéaw, to establish deliberate indifference in

violation of the Eighth Amendment. Skk at 1058, 1059-60; Sanchez v. Vild, 891 F.2d 240,

242 (9th Cir. 19895.

®Nor is there any evidence in the record thmt af the named defendants actually and proximate
caused the deprivation of plaiffis Eighth Amendment right to be free from cruel and usual

14
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2. Discontinuation of Atenolol Prescription
On April 11, 2017, Dr. Dorfman prescribed plaintiff the betablocker

atenolol (25 mg) on a trial basis and, on May2(®. 7, the dosage was increased from 25 mg to
mg. But on May 24, 2017, FNP Risenhoover asked&robsen to review plaintiff's medical
record because “there was some question agé&bher atenolol wamedically indicated for
[plaintiff].” Risenhoover Decl. 18. After reviemg plaintiff's medical records, Dr. Jacobson
recommended that atenolol “be tapered and disooead” for plaintiff. Jacobsen Decl. | (ECF No
50-10) Ex. A at 1. According to Dr. Jacobsonnatel is not “medicallyindicated or medically
necessary” to treat plaintiff because plairtiéfs not been diagnosed with any of the FDA'’s
indicated on or off label usesrfatenolol. _Id. 10. Plaintiff atenolol then was tapered and
eventually discontinued.

Plaintiff claims that FNP Risenhoover and Dicalasen were deliberayeindifferent to his

50

serious medical needs by discontinuing his prescription for atenolol. He argues that Dr. Dorfmar

prescribed him atenolol to treat his heart pédps and mild pulmonary hypertension, and that it
was helping. Butin Dr. Jacobsen’s medigainion, atenolol “is not medically indicated or
medically necessary” to treat plaintiff becausangiff has not been diagnosed with any of the
FDA'’s indicated on or off label uses for atenoléd. According to Dr. Jacobsen, Dr. Dorfman
prescribed plaintiff atenolol on a trial babescause he concluded that plaintiff's “heart
palpitations were likely relatei premature [PVCs],” id. 18, but Dr. Jacobsen subsequently
recommended that it be tapered and discontinued becatenolol is not used to treat even mild
PVCs, whether on or off label,” id. 19. “The mostent list of on labalses for atenolol (FDA
indication) is hypertension, angipactoris, and post myocardiafanction. The most recent list
of off label uses for atenolol &trial fibrillation, supraventriculatachycardia and thyrotoxicosis.”
Id. Plaintiff “has not been diagnosedth any of these conditions.” Id.

Plaintiff does not dispute Dradobsen’s list of FDA indicated on or off label uses for

punishment by preventing him from having peat 2-D EKG._See Leer, 844 F.2d at 634.
Instead, the undisputed evidence shows th& Rienhoover submitted a RFS for a repeat 2-D
EKG, which IUMC denied, and that Dr. Jacobs$eliowed up by asking Dr. Pean to clarify the
results of the 2-D EKG he performed.
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atenolol, or that atenolad not indicated to treat even mRYCs. He instead argues that he has
been diagnosed with mild pulmonary hypertendii.e., mild high blood pressure), mitral
regurgitation and tricuspid regurgitati, and that atenolol iadicated for at leaghe first of these
conditions. In support, he poirtts the results of the 2-D EKG performed by Dr. Pean, which Dy.
Pean summarized as follows: “1. Normal L¥fflventricle] dimension ejection fraction of 45-
50% and preserved diastolic compliance”; “2. Miliduspid regurgitation”; “3. Mild pulmonary
hypertension”; and “4. No evidence of perahat effusion.” RisenhooveDecl. Ex. A at PBSP-

0632. But Dr. Jacobson explains thas is not a medical diagnosis:

[Plaintiff] has never been diagnosed with pulmonary hypertension.
The medical records show thatldmtiff] has been evaluated by
cardiologists and received multiptiagnostic tests, including an
echocardiogram. An echocardiagr provides a test result and
possible medical conditions baseon the test result. An
echocardiogram is not a medl diagnosis by a medical
professional. Clinical examinatis in conjunction with diagnostic
test results have identified no acute pulmonary disease in [plaintiff].

Jacobsen Decl. | 6. She further supportaredical opinion thgplaintiff has not been
diagnosed with pulmonary hypertension by notirgg:tfil) “if the cardiobgist had considered
pulmonary hypertension as a possible diagntisescardiologist would have recommended a
cardiac catheterizimn, but this procedure was not regtesl;” and (2) all treating medical
professionals noted that plaiifitihad high level of functionalit, strong exercise capacity, and
showed no evidence of cardiovascular compromi$e.’{|8. Dr. Jacobseadso opines that, in
accordance with Dr. Matthews’ recommendation fHaintiff avoid chest pain medications
because they will not help his reported pain thsts only about two minutes and instead may
damage his heart and kidneys and cause more pigp#aatenolol is not indicated for plaintiff at
this time. See id.

Based on the evidence in the record, it singalgnot be said thate¢hdecision to taper and
discontinue plaintiff’'s prescription fore@tolol was medically unacceptable under the
circumstances and made in conscious disregaad ekcessive risk to plaintiff's health. See
Toquchi, 391 F.3d at 1058. Plaintiff's disagresrwith FNP Risenhoover’s and Dr. Jacobsen’s

medical decision is insufficient, as a matter of lemestablish deliberatadifference._See id. at
16
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1058, 1059-60; Franklin, 662 F.2d at 1344.

In sum, defendants are entitled to summadgment on plaintiff's claim that they have
been deliberately indifferent tas serious medical needs by failing to provide him with adequat
medical care for his complaints of heart papins and pain. See Celotex, 477 U.S. at 323.

i. Retaliation

To prevail on a First Amendment retaliation claim, a prisoner-plaintiff must sho

(1) that a state actor took some adverse actiomstgaiprisoner (2) because of (3) that prisoner’s

protected conduct, that such action (4) chitlesl prisoner’s exercisgf his First Amendment
rights, and that (5) the action did not reasonablyance a legitimate correctional goal. Rhodes
Robinson, 408 F.3d 559, 567-68 (9th Cir. 2005).

Plaintiff claims that defendants Dacbbson and FNP Risenhoover discontinued his
atenolol prescription in retalian for his filing this action oMarch 20, 2017. It is undisputed
that on May 24, 2017, FNP Risenhoover asked Dr. Jacdibsreview plaintiff’'s medical record
because she believed there was a questionvaiseiher atenolol was medically indicated for
plaintiff. Dr. Jacobsen reviead plaintiff's medical records that same day and recommended tf
atenolol be tapered and disconied for plaintifft. On dne 5, 2017, FNP Risenhoover informed
plaintiff of the decision to tapénim off atenolol, an@tenolol then was tapered and eventually
discontinued.

Plaintiff claims that FNP Risenhoover’s pesise to his “angerly” [sic] questioning the
decision to taper him off atenolol duringethJune 5, 2017 meeting provides circumstantial

evidence of her retaliatory motive. Pl.” De@CF No. 56) 9. Acading to plaintiff,

Defendant S. Risenhoover stated ¥lour heart hurts, then stop
getting so worked up, stay aw&ypm coffee and that law library,
that's why you are in the condihoyou are in now.” | then told
defendant S. Risenhoover that | will be filing a Temporary
Restraining Order and Prelinairy Injunction, and walked out.

Id. But Risenhoover’s May 24, 201 7greest that Dr. Jacobsernview plaintiff's atenolol
prescription and the June 5, 2017 encounter desttabove did not take place until more than

two months after plaintiff filed this action dvarch 20, 2017, Cf. McCollum v. Cal. Dep't of
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Corr. and Rehab., 647 F.3d 870, 882 (9th Cir. 2Qddjing that proximity in time between

protected speech and alleged retaliation maggmt circumstantial evidence of retaliatory
motive). And despite his assertions to the copfralaintiff provides no mie than his difference
of opinion with Dr. Jacobson’s (and FNP Risenha®)anedical judgment #t atenolol was not
(and still is not) medically indicatl or medically necessary teat plaintiff under his particular
circumstances. Cf. Rhodes, 408 F.3d at 568 (prisolaétiff must show thahasserted retaliatory
action did not reasonably advance legitimate correctional goal).

Based on the evidence in the record,easonable juror could find that defendants Dr.
Jacobsen and FNP Risenhoover’s decision to tap@discontinue plaiiit's prescription for
atenolol was made in retaliation for plaintiff filing this action. Put simply, plaintiff's retaliation
claim is based on little more than plaintiff' segpilation that defendantdécision to taper and
discontinue his prescription foreatolol was retaliatory and thigtnot enough to defeat summary

judgment. _See Wood v. Yordy, 753 F.3d 899, 905 (8th2014) (speculation that defendants

acted out of retaliation not suffemt to defeat summary judgmenfefendants Dr. Jacobsen and
FNP Risenhoover are entitled to suamnjudgment on plaintiff's aliation claim as a matter of

law. See Celotex, 477 U.S. at 323.

V. MOTIONSRELATED TO REQUEST FOR PRELIMINARY INJUNCTIVE
RELIEF

On December 12, 2017, the court denied plaistif€quest for preliminary injunctive relief
compelling defendants to: “1) [r]e-prescribetifiener his medicine “Aenolol” witch [sic] was
prescribed and ordered by medical physiciaé:fman for petitioner[’]s heart palpitations/mild
pulmonary hypertension,” and “2) [m]ake evamasonable effort todat petitioner[’]s other
related heart-problems as diagnosed noted in petibiner[’]s echocardiogram.” ECF No. 45 at

2 (citations omitted). But on December 19, 2017y glk@ntiff filed a latereply to defendants’

®Because defendants are entitlegummary judgment on plaintiff's éeral claims (i.e., deliberate
indifference to serious medical neeahd retaliation), the court dews to exercise supplemental
jurisdiction under 28 U.S.C. 8§ 1367 over plainsftate law claim thatefendants violated
California Government Code section 845.6. Accayhiinplaintiff's state lav claim is dismissed
without prejudice._See Fichman v. Media.Ch12 F.3d 1157, 1162-63 (9th Cir. 2008) (district
court does not abuse its discretinrdeclining to exercie supplemental jurisdiction over state law
claims after granting summajydgment on federal claims).

18




United States District Court
Northern District of Califorra

© 00 N oo o b~ w NP

N N NN DN DN DN NN R R R R R R R R R R
0o ~N o O~ W N PP O © 0w N o o M W N BB O

opposition to his request for preliminary injunctive relief noting that Dr. Matthews had
recommended a repeat 2D-EKG at Tri-City Medical Center, the court ordered defendants to
cause why they should not be ordered to refer jlaiatTri-City Medical Center for a repeat 2D-
EKG. Defendants filed a response to the ordeshtmnv cause and plaintiff filed a reply to the
response. Plaintiff also filed a motion for reconsideration of the court's December 12, 2017 ¢
and a motion for judgment on his requiestpreliminary injunctive relief.
For the reasons set forth above in granting defendants’ motion for summary judgment
plaintiff's claim of deliberate indifference toshserious medical needbe court's December 19,
2017 order to show cause is DISCHARGED andnpiffis motions related to his request for
preliminary injunctive relief (ECF Nos. 51 89) are DENIED. The motions are moot and
without merit.
V. CONCLUSION
For the foregoing reasons, defendant’s motarsummary judgment (ECF No. 50) is GRANTEL
and plaintiff’'s motions related to his requestpoeliminary injunctive relief (ECF Nos. 51 & 59)
are DENIED.
IT1SSO ORDERED.
Dated: April 19, 2018

SN —

CHARLES R. BREYER
United States District Judge
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L. NOLAN, et al.,
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That on April 19, 2018, | SERVED a true acatrect copy(ies) of the attached, by placing
said copy(ies) in a postage paid envelog@rassed to the person(s) hereinafter listed, by
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receptacle located in the Clerk's office.

Edwin D. Turner ID: Al-4237
Pelican Ba State Prison A2-211
P.O. Box 7500

Crescent Cit, CA 95532

Dated: April 19, 2018

Susan Y. Soong
Clerk, United States District Court
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