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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA

RENE MEDINA, Case No. 3:17-cv-03293 CRB

Plaintiff,

ORDER DENYING MOTION FOR
V. PRELIMINARY INJUNCION

XAVIER BECERRA, in his official
capacity as ATTORNEY GENERAL of
the STATE of CALIFORNIA, et al.

Defendants.

This case arises from the conditionattthe California Gambling Commission has
imposed on the gambling license of the Lufityances Casino, and the impact of those
conditions on its founder, Plaintiff Rene Medinlaintiff has already won from this Cour
an injunction barring the defdants from enforcing a gamularly egregious licensing
condition, which prevented him from speadxiwith all employees of Lucky Chances
regarding any subject matter. See Ordear@ng Motion for Preliminary Injunction (dkt.
31); Order Denying Defs. Motion to Dismiaad Granting Pls. Motion for Preliminary
Injunction (dkt. 38). Medinaow seeks a second prelimigpanjunction, pertaining to a
different licensing condition. See MPI (dkt.)58As explained belowthe Court concludes

that Medina is unlikely to prevail onghmerits of his constitutional claims.

l. BACKGROUND

A.  History of the Casé
In 1998, Medina founded loky Chances Casino. FA@kt. 56) | 15. Medina

! Much of this section is diipative of the Court's Backgrad section in its November 16, 2017
Order Denying Defs. Motion to Dismiss and GragtPIs. Motion for Preliminary Injunction.
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owned and operated LugkChances Casino until 2007, whies sold the Casino to his two
sons, subject to a promissory note. Id. { 82008, Medina was convicted of felony tax
evasion in violation o026 U.S.C. § 7201. Id.  19. &wmuse of his felony conviction,
Medina is “disqualified” under the CalifoaiGambling Control Act and may not hold an
ownership interest in any gaimig facility, including Lucky Chances. |d. § 20; see Cal.
Bus. & Prof. Code § 19859(c). As a result,dvte transferred the promissory note in the

Casino to a blind trust agreement. Id. § 21.

1. October 8, 2009 Renewal dfucky Chances Casino’s State
Gambling License

On October 8, 2009, the Commissioneeed the gambling licenses for Lucky
Chances Casino and its owners, sulij@ctumerous conditions (“2009 licensing
conditions”)? including:

1. Rene Medina shall be prohibited front&mng, being presem, or in any way

patronizing (a) the areas within Luckhances Casino in which controlled

gambling is conducted and (b) any othexasrrelated to the gambling operatior
such as count and surveillance roomsluding all of the 2nd floor.

5. Any communication between Rene Medaral any shareholder or employee of

Lucky Chances concerning the operation of the Lucky Chances cardroom
business shall be disclosed to the ExeewDirector and to the Bureau Chief
within one business day of the commuiima. This disclosure requirement
applies to both oral and written communticas. This disclosure must be made
in writing. The General Manager shaaintain record documenting each
disclosure for four yearfollowing the disclosure.

Id. § 27. These conditions have remaineplate continuously since October 8, 2009. Idl.

1 28.

2 The Commission has the powerittter alia, “[t]ake actions deemédl be reasonable to ensure
that no ineligible, unqualified, disqualified, or uitable persons are assatgd with controlled
gambling activities” and “that gambling activities tgiace only in suitable locations.” Cal. Bus.
& Prof. Code § 19824.
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2. October 21, 2014 Investigation oLucky Chances Casino by the
Bureau of Gambling Control

On October 21, 2014, Spekcgents from the California Department of Justice,
Bureau of Gambling Control (the “Bun¢d conducted an unannounced compliance
inspection of Lucky Chances Casino. IR0f see FAC Ex. (dkt. 57) B (Investigation
Report). Based on the information obtaimeding the inspection, Bureau Chief Wayne
Quint, Jr. brought aAccusation beforéhe Commission against Lucky Chances Casino
and its owners on August 12, 2015. FAG2§ FAC Ex. C (Accusation) 11 1-2. The
Accusation consisted of two causes ofa@cfior violations of Lucky Chances Casino’s
Licensing Conditions.

The first cause of action alleged a atibn of License Qadition Five, which

required disclosure of “any communicatioetween Medina and any shareholder or
employee of Lucky Chances concerning tperation of Lucky Chances cardroom
business.” Accusation Y 3. @WAccusation alleged that “jojmultiple occaions in 2013
and 2014, Lucky Chances provided constargtiandscaping, housekeeping, and other
valuable services incident to the constiat of Medina and his wife’s home . . . The
wages, salaries, and other costs incurredumky Chances in conngon with this work
were paid from the operating funds of LudRizances, Inc., whichn turn, derived from
the proceeds of controlled gambling activitiegd: The Accusation further alleged that, i
coordinating these services, “Medina conmeated on numerous occasions with the
employees and/or their supervisors.” Id.

The second cause of action alleged aatioh of License Condition Three, which

required Medina'’s sons to ensure that LuGkances complwith all licensing conditions.
Id. § 4. The Accusation alleged that “[n]eitléMedina’s sons took any actions to ensut
compliance with condition five dhe Lucky Chancelcense.” _Id.

The Accusation requested the revocatbhucky Chances Casino’s licenses and

denial of Medina’s sons’ applications taoesv their Owner Gambling Licenses. Id.  14.

—
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3. The Administrative Law Judge’s September 16, 2016 Proposed
Decision and Order

On September 16, 2016, folng an evidentiary hearg, ALJ Miller issued his
findings in a Proposed Dexon and Order. FAC § 36; FAEX. D (Proposed Decision
and Order). ALJ Miller recommended dismissathe Accusation agnst Lucky Chances
Casino and its owners. Id. at 17. ALJIBt concluded that tie evidence did not
establish any material involvement by adlialified person in Lucky Chances’ gaming
operations”; that “[n]either of Medina’s sohad prior knowledge that Lucky Chances had
incurred expenses or provided\sees on Plaintiff's behalf’that “[tjhe expenses incurred
and services provided had nothitagdo with the ‘operation of the card room business™,;
and that the contacts with Medina were not maltéo the card roorbusiness. Id. at 10—
12. ALJ Miller concluded that “no disdare to the Bureaor the Commission was
required.” _Id. at 12.

4. The Commission’s February 9, 2017 Decision and Order

After receiving written arguments from Ibogides, the Commission rejected ALJ
Miller's Proposed Decision and Order, asdued its February 9, 2017 Decision and
Order. FAC | 37; see FAC Ex. E (Decisamd Order). The Commissi held that there
was material involvement by a disqualified s with a licensed gabling operation, and
the ownership or management thereof, mlation of Business &rofessions Code §
19823(a)(2). Decision and Order LegarClusions  21. The Commission suspended
Medina’s sons’ state gambling licensesftmrteen days and imposed new conditions

(2017 licensing conditions”) on theienewal thereafter, including:

1. Rene Medina shall be prohibited frontenng, being presem, or in any way
patronizing any areas on tky Chances’ property.

5. Rene Medina shall not have any commutiosg directly or indirectly, with any
employee or owner of Lucky Chances, except that Rene Medina may
communicate with his immediate familyembers providethe communication

does not relate to any paft[Lucky Chances’] business.
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FAC § 38; Decision and Order 3 (emphasided). The new conditions were never
formally requested by éhBureau, do not appear in thecisation, and were not requeste
at the hearing before the AL Id. 1 41. The Commission appears to have added these

conditions sua sponte. _Id. On March 28, 2017, the Commisksiofied that the licensees

are required to exclude Medina “from the emfroperty, including the non-gaming areas .

.. the gift shop, restaurant, and comnaogas.” FAC § 47; FAC Ex. F (Letter).

On June 7, 2017, Medina filed a Complamthis Court seeking declaratory relief,
and a preliminary and permanent injunctiagainst Defendants Xavier Becerra, in his
official capacity as Attorney General of theatgt of California; Wayne Quint, Jr., in his
official capacity as the Chief of the CalifcanDepartment of Justice, Bureau of Gambling
Control; Jim Evans, Lauren Hammond, andng To, in their official capacities as
members of the California Gambling Cont@dmmission; and Do&3ne through Fifty,
inclusive. Compl. (dkt. 1) at 1. Medina®omplaint alleged the following seven Claims
for Relief, all under 42 U.S.C. § 1983: (1)olation of Procedural Due Process; (2)
Violation of Substantive Due Process: (3pMition of Equal Protdion — Class of One;
(4) Violation of Equal Praction — Selective EnforcemeBased on Race and National
Origin; (5) Violation of Equal Protection — Betive Restriction on Expressive Conduct;
(6) Violation of First Amendment — Imperssible Regulation oModes of Expression
and Association; and (7) Vialion of First Amendment — ior Restraint of Protected
Expression._ld.

On October 6, 2017, the Court deferrating on Defendants’ motion to dismiss
this case, and granted Medmanotion for preliminary injnction, holding that License
Condition Five was an invaligrior restraint on Mdina’s freedom of speech. See Motion
Hearing (dkt. 32); Order on Motion for Pireinary Injunction (dkt. 31). The Court
explained the ruling in a longer order a nfolater. _See Order Denying Defs. Motion to
Dismiss and Granting Pls. Mot for Preliminary Injunction As to Condition One, the
Court held:

[
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Medina’'s request that this Court enjoin Defendants from
enforcing License Condition One agaps to be unripe. In fact,
Defendants have consistentgcognized that Condition One
does not restrict Medina from teming Café Colma. Rather,
Defendants have camnded that Condition One is merely
directed at Luck Chancef[sr,oviding penalties for Lucky
Chances should it not fulfill its obligations under the license
conditions®

FN3 Medina did not argue indiMotion that he will suffer any
injury as a result of penalsemposed on Lucky Chances.
However, at the Motion Hearing, Medina’s counsel raised, for
the first time, Medina’s appamnefinancial interest in the
ongoing licensure of the Casino. See Motion Hearing
Transcript (dkt. 37) at 16. As Medina’s Motion is denied
without prejudice, he may maladternative arguments based
8n this potential property interastthe future, if he wishes to

0 So.

The Defendants adopted tlpissition in their Motion to
Dismiss, see Defs.” Mot. at 5 (“The Conditions were not
imposed on Plaintiff.”), and ithe Commission’s filings in
Superior Court, see Tenta#i\Ruling at 6 (“Respondent

responds that the license condisado not impose restrictions

on Rene Medina . . .”). In#ir Opposition to Lucky Chances’
petition, the Commission argued that the Order “obviously
cannot, and does not, imposg/aestrictions upon Rene

Medina, who is neither a licensee nor a party herein. Rather, it
requires [Lucky Chances]f to take whatever steps are necessary
to exclude Rene Medina fromelucky Chances premises.”
Respondent’s Opp’n to Petition (Sujpe Court dkt. 29) at 23.
Because this Court readscense Condition One as not
restricting Medina from enterg Café Colma, and Defendants
affirm this reading, Medina’sequest to enjoin Defendants

from enforcing License Condition One against him personally
IS not yet ripe.

However, if Lucky Chances or any third party excludes
Medina from Café Colma, at the direction of Defendants, his
claim will become ripe. Sdeeterson v. City of Greenville,
373 U.S. 244, 2481963) (finding state action against
individuals when the “[s]tate has commanded a particular
result” by compelling private actors to violate those
individuals’ constitutional rights).

Id. at 18-19 (emphasis added).

Factual Developments Since theast Preliminary Injunction

Medina filed an amended complaint iméuwf this year, alleging among other
things that he has missedmerous cultural and political evisrat Café Colma “[d]ue to

the threat to the gambling licess of Lucky Chances Casino.” FAC 1 51-52. In April
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2018, a memorial service was held at “on¢hefrestaurants at Lucky Chances Casino” f
a long-term Lucky Chances Casino employkk.{ 63. Medina went to the Lucky
Chances parking lot, where the Genddahager of the Casino stopped him and
“explained that even though the restauramésseparate from the gaming floor at Lucky
Chances Casino, the condition the license prohibits MMedina from being present
anywhere on the property of Lucky Cleas Casino.”_Id. Medina left. Id.

In July of 2018, Medinailed a second motion for prelimary injunction, this time
taking aim at License Condition One. SeelMWMedina argues that his claim “now is
ripe.” 1d. at 4. He moves for a preliminanjunction returning to tb set of conditions in
place between October 8, 2088d February 9, 2017. Id.

In opposing the motion, Dafeants asserted some facts that were not before the
Court on the last motion. They assertedrdfgrence to a number of hearsay documents
that Medina has been improperly involvedhie management of Fortune Players Group,
Inc., which is Lucky Chanceshird-party provider of propason player services. Opp’n
(dkt. 66) at 6. A third-party provider istaisiness that provides players who participate in
card games with a rotating player-dealer positimh.at 6 n.4. Third party providers are
required to be licensed. Id. at 6. Defemidaasserted in theirief that “Much of
[Medina’s involvenent in Fortune Plays} occurred from the staurant” in Lucky
Chances._Id. at 9 n.8; see also id. a‘PRintiff previously exercised managerial
involvement in the third-party prader while at Café Colma.”).

The Court held an evidentiahearing on October 12, 201t® learn more about the
Café’s “layout, access points, physical distainom the casino, ownership, and whether ¢
not it is a gambling establishment as dedity California Busines& Professions Code 8
19805(0).” _See Order Vacating Motion Heayiand Setting Evidentiary Hearing (dkt. 72);
Evidentiary Hearing (dkt. 75)At the evidentiary hearinddefendants’ counsel conceded
that in fact he did not have any evidenéd/ledina engaging ikortune Players Group
business from inside the Café, althougb farmer Casino employees testified that

Medina did so from nearby a fish tank and athan the public lobby between the Café
7
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and the card room.

Having heard the parties’ evidence anguanents at the evidentiary hearing, and
having carefully reviewed their legal brieteg Court now turns to the pending Motion fo
Preliminary Injunction.

Il. LEGAL STANDARD

Federal Rule of Civil Procedure 65@)verns the issuance of preliminary
injunctions. To obtain a prelimary injunction pursuant to Rule 65(a), a plaintiff “must
establish that he is likely ®ucceed on the merits, that he is likely to suffer irreparable
harm in the absence of preliminary relief, ttret balance of equities tips in his favor, ang

that an injunction is in the plib interest.” Winter v. Natal Res. Def. Council, Inc., 555

U.S. 7, 20 (2008). “A preliminary injunctias an extraordinary remedy never awarded &
of right. In each case, courftaust balance the competietaims of injury and must
consider the effect on each party of the granor withholding of the requested relief.’

‘In exercising their sound discren, courts of equity shoulohy particular regard for the
public consequences in employing the exttaary remedy of injunction.”_Id. at 24
(internal citations omitted)The Ninth Circuit has adoptedsliding scale approach to
preliminary injunctions in wich “the elements of the @liminary injunction test are
balanced, so that a stronger showing & element may offset a weaker showing of
another.” _Alliance for the WildRockies v. Cottrell, 632 Bd 1127, 1131 (@& Cir. 2011).

[ll.  DISCUSSION
“The first factor under Winter is the mibimportant—Ilikely success on the merits.

Garcia v. Google, Inc., 7863d 733, 740 (9th Cir. 2015). €lproblem for Medina is that,

although his challenge to License Condition One is now indisputably ripe, he has not
successfully fashioned it into a cognizablai under (A) the Due Process Clause, (B) tl

Equal Protection Clause, or (C) the First Amendment.

A. Due Process
1. Procedural Due Process
Medina alleges that the defendants violatedright to procedural due process.
8
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FAC 1 67. A procedural due processicl requires: “(1) a deprivation of a
constitutionally protected liberty or propeityterest, and (2) a denial of adequate
procedural protections.” See Brewster v. BOEduc. of LynwoodJnified Sch. Dist., 149

F.3d 971, 982 (9th Cil998). Although the First Amendé&bmplaint is a little vague in

alleging what interest the defendantprileed him of,_see FAC Y 64-67, Medina’s
briefing leaves no room for doubt. Medina argtieat “state statutes or regulations [can
create] liberty interests protectby the Fourteenth Amendmeritthen asserts that “the
applicable California statute is the tuh Civil Rights Act.” MPI at 13.

The plain language of the drh Civil Right Act suggests that Medina might be on
to something: “All persons with the jurisdiction of this stte are free and equal, and no
matter what their sex, race, color, religiancestry, national origin, disability, medical
condition, genetic information, marital status, sexual orientation, citizenship, primary
language, or immigration status are entitled to the full and equal accommodations,
advantages, facilities, privileges, or serviceall business establisents of every kind
whatsoever.”_See Cal. Civ. Code Sec. $1@ut, notwithstanding the Act’s “all persons”
language, courts have determined that “mestip in a protected class is a requirement
for protection under the Act.See Gayer v. Polk Gulch, In@31 Cal. App. 3d 515, 521
(1991); see also JenserSweet Home One Care Facilityp. C 00-3261 VRW, 2005 WL
873310, at *8 (N.D. Cal. Jan. 31, 2005) @iasiness entity is not liable for discriminating

against a plaintiff, who happens to be a mentf a suspect class, so long as such
discrimination is based upon the plaintiff's inappropriate conducand not based on his
class membership.”). The Calrhia Court of Appeal explained that its precedent had
never been “that a person whaist a member of any class protected under the Act[] is
nonetheless protected as an individugayer, 231 Cal. App. 3d at 521.

Because Medina’s claim is based ondsserted right, as an individual, “to

patronize the restaurant Café Colma adjatettie Lucky Chances Casino, see MPI at 11

3 This is certainly true. See Marsh \ityOof San Diego, 680 F.3d 1148, 1155 (9th Cir. 2012)
(“liberty interests can be defined by state law.”).

9
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14, he is not protected under the Unruh. Athe Court has already expressed this
position. _See Order Denyirefs. Motion to Dismissrad Granting Pls. Motion for
Preliminary Injunction at 21 n.13 (“At the NMon Hearing, the Court indicated that any
interest provided by Unruh would requireiadividual to ass¢ membership in a
protected class [citing hearing transcapd_Gayer].”). Moreosr, Medina’s pending
motion concedes that he “is not awar@ny Federal or California decision that has
addressed the issue of whether the Unrudil Rights Act creates a liberty interest
protected by the Fourteenth Amendment.” MP14 n.2. Nonetheless, Medina rests his
entire procedural due process claimtioa Unruh Act._See id. at 13.

Medina did not argue that California Basss and Professions Code section 1984
(“Exclusion or ejection of individuals frogaming establishments”) itself establishes a
liberty interest in not being excluded frargambling establishment without a particular
process. Even if he hadjglsection does not actuallyystat individuals in his position
are entitled to a certain pra=before being barred from gambling establishments. It
states that “The commission shall, by regolatiprovide for the formulation of a list of
persons who are to be endked or ejected from any gahmg establishment,” lists a
number of considerationsdlfCommission “may considersuch as prior felony
convictions, and states that “[t]he conssion shall adopt regulations establishing
procedures for hearing of fiteons by persons who are ejedter excluded from licensed
premises pursuant to this section.” Id.eTkgulations that accompany the section, whig
are entitled “Statewide Involusaty Exclusion List,” state that “a licensee may remove a
person from the gambling establishmedtCCR 8§ 12362(a), or that “A licensee or

government official . . . may submit . . request to exclude an individual from all

California gambling establishments basgadn the reasons listed in Business and

Professions Code section 198#419845. . . ,” id. 8§ 12362(b) (emphasis added). When
moving for statewide exclusn “[i]f there appears to be a good cause to place an
individual on the statewide involuntary exclusilest, the Executive Director shall cause g

notice of exclusion to issue to the individuald. 8 12362(d). The individual can then
10
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contest the exclusion by requesting a hearidg 8 12362(e). The regulations do not
appear to envision a government offi@acluding an individual from a single gambling
establishment, or guaranteg@rocess in that instante.

Medina has also not claimed a propertyrnese that could anchor his procedural
due process claim. The Court mentionedsrorder on the last motion for preliminary
injunction that “[ijn his MotionMedina did not asseany other interest entitled to due
process, though he did, fortfirst time at the Motion Hearing, raise his financial interes
in Lucky Chances. [citing hearing trangt]i” See Order Denying Defs. Motion to
Dismiss and Granting Pls. Mot for Preliminary Injunction at 21 n.13. The FAC allege
that Medina sold the casino to his sons#48,000,000, subject to a promissory note, an(
that he subsequently transferred interesténptomissory note tolaind trust, into which
his sons pay $600,000 per quarter. See FAC 1 18-22. But Medina has not argued
the challenged license conditisomehow deprives him, withbadequate process, of his
financial interest in the Casino via the blindst. And there is no basis for the Court to
assume that Medina’s sons would fail to thame making their quarterly payments to the
blind trust if the Casino lost its licen3e.

Because Medina has failed to identifgonstitutionally protected liberty or
property interest, see Brewster, 149 F.3d at B84s unlikely to pevail on his procedural
due process claim.

2. Substantive Due Process

Medina’s substantive due process claim ssffeom the same flaw. Medina allege
in his FAC that his prohibition from the nonsghling areas of the Casino “deprived [him]
of a liberty interest without due process” d@hdt “[t]his constitutes anutrageous abuse of
power committed as a deliberate fiog of the law.” FAC  68.

The Due Process Clause “forbids the gawgent from depriving a person of life,

* To be clear, Medina has not been banned fbrwasinos statewideSee SAC | 64 (on one
exceptionally productive day, Medinargbled at three different casinos).

®> Indeed, at the motion hearing, Medina’s sestified about the family’s expansive business
holdings.

11
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liberty, or property in such a way that sket¢he conscience or interferes with rights

implicit in the concept of ordeddiberty.” Nunez v. City ot os Angeles, 147 F. 3d 867,

871 (9th Cir. 1998) (internal quotation marksitted). Substantive due process “forbids
the government to infringe certain ‘fundametiiberty interests atll, no matter what
process is provided, unless the infringemesmarrowly tailored to serve a compelling
state interest.”_Reno v. Floreés07 U.S. 292, 302 (1993).

Medina cites to a couple of cases where arbitrary government action met the
“shocks the conscience” test. See MP14t15. However, those cases involved the
infringement of an established liberty or pedly interest._See e.qg., Galland v. City of

Clovis, 24 Cal. 4th 1003 (2001) (where tbalifornia Supreme Court discussed whether

the government’s conduct was “conscious &g’ when it deprived plaintiffs of a

property interest); Shaw v. Winters, 796 F.2d 1124 (9th C86)L@vhere the Ninth

Circuit applied the “outrageous conductstievhile addressing a prisoner’s petition for
habeas corpus). Medina has not dematestithat the Commission infringed on any
liberty interest, fundamental or otherwise.

Nor does the Commission’s action hactually shock the conscience. The
evidentiary hearing did natclude any evidence that Mima was conducting Fortune
Players business from the Café. Howevatidtdemonstrate that the Café, where no
gambling activity takes place, and which Defants’ counsel conceded is not itself “a
gambling establishment” pursuant to Business and Professions Code § 19805(0), is
nonetheless in close proximity to the Ca&mmard room. They share a parking lot,
entrance, and roof. No door walls ofétbard room from the public lobby the two
establishments share. Indeed, the Capplses food to the card room. While the Court
might question the necessity of barringdvfe from the Café, it does not seem an
outrageous abuse of power for the Commissiofgshioning licensing conditions for
Lucky Chances, to have done so.

The Commission has jurisdiction over the @tien of gambling establishments an

“all persons and things having do with” theperations._See Cal. Bus. & Prof. Code 8
12
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19811(b). Whatever else can be said efd¢bnditions imposed, it Iseyond question that
the Commission had jurisdiction to imposeshsing conditions ohucky Chances.
Moreover, as a “person aggrieved by a firedidion or order of the commission,” Medina
could have petitioned—aperhaps still could petition— for a judicial review of the
licensing condition._See Cal. Bus. & PrGbde 8§ 19932(s). While this Court is not
saying that Medina failed to exhaust h&tstcourt remedies, see Order Denying Defs.
Motion to Dismiss and Graing Pls. Motion for Preliminary Injunction at 14
(inappropriate to impose exhaustion reguieat in section 1983 cases), the process
available to Medina lessens the G@iconcerns about abuse of power.

The Commission’s October 8, 2009 conditiombich allowed Media into the non-
gambling areas of the Casino, were arguaidyfective. See Decision and Order Legal
Conclusions 1 21 (concluding that there wesgerial involvemenby a disqualified person
with a licensed gambling operatjonThe State has an inter@siprotecting the public trust
and confidence through comprelseve regulation of gamblingSee Cal. Bus. & Prof.
Code § 19801(h). Its amended licensing cood#iarguably serveatiat interest. Cf.
Marshall v. Sawyer, 365 F.2d 105, 110 (@in. 1966) (holding where individual was

excluded from fifteen or twenty Nevadanglaling establishments pursuant to black book
regulation, that unchallenged regulation wésadid restriction on the use of gaming
facilities by certain classes of individuals.”).

Accordingly, Medina has failed to eslish a likelihood of success on the merits
for his substantive due process claim.

B. Equal Protection

Medina'’s equal protection claims are ltifaceted, alleging that the defendants
violated his rights by treating him differenttyan others similarly situated either (1)
because he is a “class of onet”(2) because of his race amational origin, or (3) because
of his expressive conduct at the Café. See FAC {{ 70-83.

1. Class of One

As to his class of one clairthe Equal Protection Clause commands that no Stats
13
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shall “deny to any person within its jurisdioti the equal protection of the laws,’ which i$
essentially a direction that gdersons similarly situated shoute treated alike.” City of

Cleburne v. Cleburne Liag Center, 473 U.S. 432, 488985). “When an equal

protection claim is premisezh unique treatment ratherati on a classification, the
Supreme Court has described it as a ‘class of one’ claim.” N. Pacifica LLC v. City of
Pacifica, 526 F.3d 478, 486 (9th Cir. 2008) (wtVill. of Willowbrook v. Olech, 528 U.S.

562, 564 (2000) (per curiam)). To edislba “class of one” equal protection claim,
Medinamust establish that the defendants “intentionally, and without rational basis,
treated [him] differently from othermilarly situated.”_See id.

Here,Medinaclaims that “in the past four §ies several licensees have had their
licenses revoked or not reneweatid that the Decision and Ordg (a) “the only time that
the Commission has imposed new conditiona gambling license that restricted the
rights of a non-licensee individual sua soahd without notice to the non-licensee
individual”; (b) “the only tine that the Commission has restieid a non-licensee individua
from patronizing ‘the entire property . . .(¢) “the only time that the Commission has
prevented a non-licensee individual fro@ving ‘any communication . . . with any
employee”—although this conditios no longer part of Medina’s case; (d) “the only timg
that the Commission has permitted the non-licensee individual to gamble at any othel
licensed casino, but not patronize the gambling areas of the casino at which he
formerly was a license holder”; and (e) “thiely time that the Comrasion has punished a
non-licensee individual for non-gambling activities includirsing ‘employees of Lucky
Chances’ maintenance department [to] perfosefjices during their regular work hours |
.. at [the] home.” FAC | 74-75.

As an initial matter, the Court is not peasled that the three other license holders
Medina compares himself to are truly simyasituated. Compar®lPI at 16 (“The above
three licensees engaged in criminal or goitéd financial activities regarding their casino
operations, yet the Commission continues topiethem to enjoyunfettered access to

their former casinos.”); witpp’n at 18 (“significant diffeneces exist between Plaintiff
14
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and these other former licensees. Importantly, ulike these other persons, only Plaintiff
was materially involved in #hoperation, management, or ownership of the card room g
its third-party provider after heo longer held any license. [Tgren Decl. at 3 1 8].”). It
was the Commission’s conclusion on Februrg2017 that “there was material
involvement by a disqualified person waHicensed gambling operation, and the
ownership or management thereof” that pptea the change to License Condition One.
See Decision and Order Legal Conclusions | 21.

Even ifMedinacould establish that the Consgion treated others similarly
situated differently, the Gomission’s actions in impasg the 2017 licensing conditions
would survive rational basis review. Govermmaction runs afoul of the Equal Protectio
Clause if there is no “rational relationgtbetween disparity of treatment and some

legitimate governmental purpose.” Cenat8tUniv. v. Am. Ass’n of Univ. Professors

526 U.S. 124, 127-28 (1999). California hasraerest in regulating gambling. See Cal.
Bus. & Prof. Code 8§ 19801(h). Licenser@dion One is logically related to the
Commission’s purpose. Prohibitibedinafrom entering Café Gma further distances
Medina from the gambling operation. Since Iblae to establishing a rational basis is a lo
one, these inferences are sufficient to dstlala link between theayernment’s legitimate
interest andVedinds disparity in treatment. See Rigxpress Agency v. New York, 336
U.S. 106 (1949).

Medinahas therefore failed to establish a likeod of success on the merits for hi

Equal Protection class of one claim.
2. Race and National Origin

As to his selective enforcement basedawe and national origin claim, Medina
claims that he and his sons “were singletifouunprecedented sative law enforcement
based, in part, on his Filipino and/or Asiarcestry.” FAC § 78. Medina alleges that
Lucky Chances Casino is ownadd operated by hsons, who are of Filipino descent, an
that approximately half of its employees aus$tomers are of Asian descent. Id. { 77.

Section 1983 selective enforcement claineseraluated under “ordinary equal protection
15
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standards.”_Wayte v. Unitestates, 470 U.S. 598, 608 (1989 0 prevail on an equal

protection selective enforcement claim, Medmast show that the Defendants’ conduct
had (1) a discriminatory effect and (2) aaiminatory motivation. See id. at 608.

Medina has not adequately alleged that2017 licensing conditions produced a
discriminatory effect or that Defendants acteith a discriminatorynotivation. That
Lucky Chances, its staff, and its customerspaeglominately of the sae race or national
origin provides no support for the contenttbat Lucky Chances was targeted based on
that race or national origirOne Assemblymemberduly 2018 statemeéithat “licensees
with an Asian Pacific Islander backgrouseem to be the focus of . . . disparate
treatment,” see Reply (dkt. 70); RIN Ex. Kinadequate supportifdis allegations.

Medina has therefore failed to establidikalihood of success on the merits for his
Selective Enforcement based on race and national origin claim.

3. Expressive Conduct

As to Medina’s selective enforcemensbd on expressive conduct claim, Medina
alleges that License ConditidOne prevents him from vigig Café Colma, where he
meets with politicians, religious leaderadacommunity organizains, that it is not
tailored to a substantial government interast that it discriminates among licensees an
third parties associated with licensees.CFf{] 80—82. Medina relies on Police Dep't of
City of Chicago v. Mosley, 408 U.S. 92 (1972). See MPI at 18.

The First Amendment provides “thatyggynment has no power to restrict
expression because of its message, its idesas,llifject matter, or its content.” Mosley,
408 U.S. at 95. “Necessarily, then, under Hgual Protection Clause, not to mention theg
First Amendment itself, government may goant the use of a forum to people whose
views it finds acceptable, but deny use to those wishing to express less favored or mg
controversial views.”_1d. at 96. Accordily, Mosley stands for the proposition that
“exclusions from a public forum may not based on content alone, and may not be
justified by reference to content alone.” Id.

But Medina has not established that titensing conditions are content based
16
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restrictions on his speech. T contrary, the core of Medisacomplaint is that the 2017
licensing conditions are overly broad; theyran distinguish beteen gambling and non-
gambling interactions and communicatioi$ie 2017 licensingonditions prohibit
Medina’s presence on all areas of Lucky Glemnproperty (and they previously barred
“any communication” with Lucky Chances erapées). As Medina has not established
that the 2017 licensingpnditions are content based restrictions on speech, Mosley dog

not apply.
Medina has failed to establish a likelihoafdsuccess on the merits for his Selectiv

Restriction on Expressive Conduct claim.

C. First Amendment

Finally, Medina claims that License @dition One “is not intended to regulate
gambling activities” at the Casino, but instéattempts to regulate modes of expression
and association unrelated tangfaling activities.” FAC {1 84—85.Medina’s claim relies
on NAACP v. Button, 371 U.S. 415 (1963). e9dPI at 19-20. In Button, the NAACP

contested a Virginia statute which banrig improper solicitation of any legal or
professional business.” 371 U.S. at 4T%he Court held tt the statute was
unconstitutional, insofar aschilled NAACP lawyers and nmebers from advising others
of their legal rights, recommending litigatiaor, appearing in litigation supported by
NAACP funds. Id. at 434. The Coudund that the NAACP and its members were
exercising their First Amendment rightsepression and association by “assisting
persons who seek legal redress for infrmgats of their constitutionally guaranteed
rights,” and that these activitiesnstituted a form of “politicaéxpression.”_Id. at 428-29.
The Court struck down the Virgmstatute because the statéefhto show “a compelling

state interest” justifying the statute’s limda First Amendment freedoms. Id. at 438—-39

® The FAC includes two First Amendment clairfisst, that Licensing Condition One is an
impermissible regulation on his modes of exp@ssind association, and second, that it is a pric
restraint on his protected exgssion._See FAC 11 84-89. Medina does not press the prior
restraint claim in support of his Motion, and so the Court does not adldness. _See MPI at 19—
20 (arguing only expression aadsociation claim).

17
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Here, much of Medina’s conduct at the Ciafénlikely to be expressive, in contras

to the NAACP’s conduct in Button. See Feldman v. Arizona Sec. of State’s Office, 84

F.3d 366, 386 (9th Ci2016) (“First Amendment protectiaxtends ‘only taconduct that

m

is inherently expressive.”). And some oklionduct at the Café is purely social. The

Nevada Supreme Court explained in Spdotr Nevada Gaming Commission, 99 Nev.

187, 193 (1983), that “[t]he First Amendntgmotects the freedom to associate for the
promotion of political and soal ideas, not association purely for social or economic
purposes.” Nevertheless, Madiengages in some political, cultural, and philanthropic

association at the Café. See, e.g., FAGI8-53. The question is whether License

Condition One impermissibly bdens that association.

The Court agrees with the defendants tisuch a modest restriction in the
gambling regulation context faite violate the First Amendment.”_See Opp’'n at 21. In
Spilotro, the Nevada Supreme Court examined an order of the Nevada Gaming
Commission placing the appellant on a lispefsons to be excluded from all gaming
establishments in the state. 99 Nev. at ITB®e court concluded that “[e]ven if some Firs
Amendment right were incidentally affecte{{l]isted persons are excluded only from
gaming establishments . . . aextlusion is an appropriate ares of protecting the State’s
paramount interest in maititéng public confidence and trust in the gaming indusfry.”
This analysis is consistent with the ana@ysourts use in more traditional freedom of
association cases: identifyingetburden imposed on votédrg election laws, identifying

the state’s justification, and vghing the burden against the statgistification. _See, e.g.,

Feldman, 843 F.3d at 387. “[W]herstate election law provision imposes only
‘reasonable, nondiscriminatory restrictiongon the First and Fourteenth Amendment

rights of voters, ‘the State’s important regiolry interests are gerally sufficient to

" Medina’s response, that Spilotro actually supphis position, is unpersuasive. See Reply at 9
10. Medina argues that he shbhlave received notice andhaaring, like the appellant in
Spilotro, and as envisioned by California Busirmss Professions Codecion 19844._1Id. at 10.
The Court addressed this procedural due@ss argument above; the argument does not
meaningfully impact Medina’s First Amendment claim.

18
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justify’ the regulations.”_Id(quoting Burdick v. Takushi, 30U.S. 428, 434 (1992)); see
also NAACP v. Claiborne Hardware Cd58 U.S. 886, 912 (1982) (“Governmental

regulation that has an incidental effectforst Amendment freedoms may be justified in

certain narrowly defined instances.”); Cal. diteal Ass’'n v. FEC, 641 F.2d 619, 629 (9th

Cir. 1980) (“The minimal nature of the staint constraints, taken together with the
importance of the governmental interest tesbrred by the regulation, operate to sustain
the constitutionality of therovision in question.”).

Here, License Condition One does nadlpbit Medina from engaging in any

“mode of expression or association,” or fremgaging in any partidar political, cultural,

or philanthropic causes. It does not bar him from all gaming establishments in California,

from joining or engaging with political party, or from attending Filipio-American group
gatherings. It prohibits Medina from assoicigtfor any reason at one public restaurant,
Café Colma (as well as at the other non-garamegs of the Casino, none of which are at
issue, see FAC {1 48-53). That leaves Medina free to engage in any form of political,
cultural, and philanthropic expression outsaf Café Colma. While this burdens
Medina’s First Amendment rights, and does se@¢m likely to prevent him from engaging
in all prohibited activity in this age of cgdhones and email, it isds intrusive than the

order in_Spilotro, or the statute in Buttohhe government has a “strong . . . interest in

certain forms of economic regulation, even tloguch regulation may have an incidental

effect on rights of . . . association.” See 6tanhe Hardware Co., 458 8l.at 912. It has

an interest in protecting the public trustlaconfidence through comprehensive regulatio

-

of gambling. _See Cal. Bus. & Prof. Cod&@3801(h). The state’st@rest in regulating
casinos likely justifies the mininhantrusion on Medina’s rights.

Accordingly, Medina has failed to establia likelihood of success on the merits fo

-~

his First Amendment “modes of exgston and association” claim.
IV. CONCLUSION
Medina has failed to demonstrate that higkedy to succeed on thmerits of any of

his claims. “Because it is a threshold inguwhen a plaintiff ha failed to show the
19




United States District Court
Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

likelihood of success on the merits, we need not consider the remaining three [Winter
elements].” Garcia, 786 F.3d at 740 (internal quotation marks omitted). The Court
therefore concludes that Medina is not entitled to a preliminary injunction. See Winter,
555 U.S. at 20.

For the foregoing reasons, the Motion is DENIED.

IT IS SO ORDERED.
Dated: October 24, 2018

CHARLES R. BREYER
United States District Judge
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