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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

BRONYA TROSTENETSKY
Case No0.17cv-04167RS
Plaintiff,
V. ORDER DENYING MOTIONTO
DISMISS
THE KEYS CONDOMINIUM OWNERS
ASSOCIATION
Defendant

. INTRODUCTION
Defendant The Keys Condominium Owners Association (the “Association”) moves to
dismiss plaintiff Bronya Trostenetsky’s claims under the Americans withbiges Act
(“ADA”), her state and federal retaliation claims, and her prayers fatipeidamagesnd
injunctive relief. Pursuant to Civil Local Rulel{b), the motion is suitable for disposition withou
oral argument, and the hearing set for May 25, 2&18acatedFor the reasons set forth below,
the motion is denied.
Il. BACKGROUND"
Trostenetsky is an 8@earold woman who has been a residential tenant of a property (t

“Property”) owned, operated, and leased by the Association. As a result ofgblysability, she

1 All facts recited in this section are drawn from thied amended complaint (AC”) and taken
as true for the purposes of deciding this motion.
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is unable to stand or walk independently, and requires the use of a wheelchair. Due to her
disability, Trostenetsky is unable to use portions of the Property not designed andfoicteshs
in compliance with applicable accessibility standards to accommodate dipabd®ns who
require a wheelchair for mobility. The Property is a condominium complex wité than four
dwelling units, and is therefore subject to the requirements imposed by theoBaindiAct, 42
U.S.C. § 360%t seq Portions of the Property are open to the general public and are therefore
subject to the provisions of Title 11l of the ADA, 42 U.S.C. § 12181(7). Trostenetsky aas be
denied equal access with alledied persons to several common use areas, the most significa
which are: (1) the elevator on the lobby floor, which is accessible only via pfise front entry
and exit to the clubhouse of the Property from the sidewalk, which also requires thetaps,of s
and (3) the swimming pool, due to the nonfunctionality of the swimming pool lift.

Trostenetsky has complained of these issues to the Association’s managerhent but
requests for accommodation were denied. She filed this action on July 21, 2017. The complg
has been amended several times to incorporate information acquired through siteirspec
pursuant to General Order 56, and in response to the Court’s partial grant of thetidssocia
motion to dismiss on December 12, 2017. The Association now moves to dismiss Trostenetg
third amended complaint (“TAC;)arguing that it contains insufficiealiegations supporting her
claim thatany part of the Property is a place of public accommodation or that the Associat
retaliated against her for exercising her rights.

1. LEGAL STANDARD

A complaint must contain “a short and plain statement of the claim showing that the
pleader is stitled to relief.” Fed. R. Civ. P. 8(a)(2). While “detailed factual allegatioasat
required,” a complaint must have sufficient factual allegations to “state a claghefathat is
plausible on its face Ashcroft v. Igbal566 U.S. 662, 678 (2009Qiting Bell Atlantic v. Twombly
550 U.S. 544, 570 (2007)). A claim is facially plausible “when the pleaded factual conterst allg
the court to draw the reasonable inference that the defendant is liable fostbadnict alleged.”

Id. This standard asks for “more than a sheer possibility that a defendant actddliynlald.
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The determination is a contegpecific task requiring the court “to draw on its judicial experienc
and common sensédd. at 679.

A motion to dismiss a complaint under FederaleRaf Civil Procedure 12(b)(6) tests the
legal sufficiency of the claims alleged in the complgs#te Parks Sch. of Bus., Inc. v. Symingtor
51 F.3d 1480, 1484 (9th Cir. 1995). Dismissal under Rule 12(b)(6) may be based on either th
“lack of a cognizabléegal theory” or on “the absence of sufficient facts alleged under a
cognizable legal theoryJMG Recordings, Inc. v. Shelter Capital Partners |.ZC8 F.3d 1006,
1014 (9th Cir. 2013). When evaluating such a motion, the Court must “accept all factual
allegations in the complaint as true and construe the pleadings in the light most &atmthél
nonmoving party.’Knievel v. ESPN393 F.3d 1068, 1072 (9th Cir. 2005). When a plaintiff has
failed to state a claim upon which relief can be granted, leaamémd should be granted unless
“the complaint could not be saved by any amendm@&aurhpper v. VISX, Inc298 F.3d 893, 898
(9th Cir. 2002) (citation and internal quotation marks omitted).

V. DISCUSSION
A. ADA Claims

Under federal law, apartments and condominiums do not, generally speaking, constity

public accommodations within the meaning of the Al3&e Indep. Hous. Servs. of San Francis¢

v. Fillmore Ctr. Assocs840 F. Supp. 1328, 1332 (N.D. Cal. 1993). Certain portions of a
residential facility, howevemay be covered by the ADA depending on wéentitled to use that
space. For examplegeording to guidance issued by the Department of Justice, a clubhouse
intended for the exclusive use of residents and their guests is considered dy ainie@ihousg
development and is not subject to the ADA. If made available to the general publicdborent
use, clubhouse facilities would be covergdeDept. of Justice, Office on the Americans with
Disabilities Act, 202PL-118 (Sept. 11, 1992%ee alsdNicholls v. Holiday Panay Marina, L.P.
173 Cal. App. 4th 966 (2009enting slips to the general public rendered a restricted access
marinaa place of public accommodation).

Trostenetsky alleges, “upon information and belief, the club house and pool are open
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general public because the club house holds yoga classes that the publienthyFarthermore,
upon information and belief, the gym located at the Propertyes tipmembers attending yoga
classes. The leasing office is also open to the general public and the parkiegtadjahe leasing
office is explicitly reserved for the general public to use and marked faoreiSiTAC 8. The
Association contends that “upon information and belief” allegations are insufficistete a
claim for relief, in light of level of detail provided elsewhere in the TAGrdng numerous
physical access barriers identified by Trostenetsky’s expert dutenmpspectionsContrary to the
Association’s representations, the standard on a motion to dismiss does not involveigpeculat
about whether a plaintiff could have alleged her claims in more detail, only whethactual
allegations are adequdtesupport a claim that @ausible on its fac&-rostenetsky is not
required, at this stage of litigation, to assledt any of the above identified spaces are “depende
on funding by the public, advertised to the public, or were established with the purposgof be
availableto the public.” Mot. to Dismiss at 7. Indeed, the Association points to no authority
indicating as much. Here, Trostenetsky’s averments are sufficient to sappasonable
inference that some parts of the Property are generally accessible by thapdltherefore fall
within the purview of the ADAFor that reasarthe Association’s motion to dismiss
Trostenetsky's ADA claims is denied.
B. Retaliation Claims

The Association moves to dismiss Trostenetsky’s eighth through eleventlk Gairalief,
which allege intimidation, harassment, or interference with the exercrsr afjhts undethe
ADA, the Federal Fair Housing Act FHA”), and the California Fair Employment and Housing
Act (“FEHA"). Trostenetsky alleges that after she filed this complaing Trseukerman, acting as
the Association’s agent, “told Ms. Trostenetsky that all other Russianisgeakidents of the
Property, including ones who are disabled, have decided to boycott her becausesthisvauld
benefit only her and the remaining residents would suffer a tremendous moossdrgdause
they are forced to pay for all improvements.” TAC  14. According to Trostendtsikerman’s

“threats of incommunicada®aused hertd suffer a nervous breakdown and emotional distress.’
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Id. Moreover Trostenetskyis informed and believes the Defendants disseminated amongst the

Russian speaking residents this information in order to retaliate againstddgenetsky by
spreading among the targeted population the false information damaging to Men&tsky’s
reputation and mental healthd. 16

The Association objects to the sufficiency of Trostenetsky’s claims onroumds. First,
the Association asserts that there is no evidence that Tsukerman’s allegedrf@ambership on
the board of théssociationgives rise to an agency relationship between her and the Associati
While that may be true, Trostenetsky professes the belief that Tsukernedroadhe
Association’s behalf when she made the above described comments. At the pleadinthists
sufficientto raise a plausible inference that Tsukerman’s actions can be imputed to the
Association. Second, the Association contends that even if Tsukerman was aitragastthe
“boycotting” of Trostenetsky by her fellow Keys residemstaot legally actionable retaliation or
harassmentn Sporn v. Ocean Colony Condominium As&'n3 F. Supp. 2d 244, 251 (D.N.J.
2001), a district court found that the plaintiff's allegations of being “shunned”ighlnas after
lodging an FHA complaint did not constitute coercion, intimidation, or interfereitbelve
exercise of her rights under 42 U.S.C. § 36aather words, the court reasoned, Section 3617
does not require neighbors to be friendly to FHA plaintitfsat 251-252Unlike the plaintiff in
Sporn however, Trostenetsky is not merely alleging unpleasant treatment froraiglebors —
rather, she accus¢he Association of spreading misinformation about her motives for bringing
suit and threatening to isolate her from her community as a form of intimidatieral$
indicates that Tsukerman told her about the boycott in order to demotisatatee lawuit would
have negative consequences for Trostenetsky and that the purpose of the intimastofonce
her to move. At the pleading stage, these allegations are sufficient to supp@nhdisist’'s
claims of retaliation and harassmenterefore, théssociation’s motion to dismiss
Trostenetsky’s eighth through eleventh claims for relief is denied.

C. Punitive Damages

The Association moves &irike Trostenetsky’s prayer for punitive damages in connectig
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with her claims under the FHA, FEHA, and the Unruh Civil Rights Act, and for unlawful
interference and retaliation in connection with the exercise of those yimgive damages may
be awarded im fair housing action under federal law upon a showirigeckless or callous
indifference” to the fair housing rights of othesege Fair Housing of Marin v. Comld285 F.3d
899, 906-907 (9th Cir. 2002), andder state lawpon a showing of “willful and conscious
disregard for the rights and safety of otHesgeCal. Gov. Code § 3294(a), (c)(The
Association’s contention that the TAC lacks a factual basis for asseitifud @onduct is
unpersuasive. Trostenetsky claims that she complained of accessihiiy fasce to the
Property’s management and was refused her requested accommo&d@also alleges that the
Association has sought to intimidate her in response to this lawsuit. Thesa@iegat
sufficient to support a prayer for punitive damages on the grounds that the Associt&ibim a
conscious disregard of her fair housing rights. Accordingly, the Associationlsmotdismiss
Trostenetsky’'s prayer for damages is denied.

D. Injunctive and Declaratory Relief

Finally, the Association asserts that Trostenetsky’s prayer for injeranhd delaratory

relief should be dismissed because she asserts in her complaint that she isrreoresigent at
the Property and therefore lacks standing to seek injunctive i®fietifically, she alleges
“defendants through their agents have retaliat@shagplaintiff, inter alia, by intimidating her and
forcing herto move out of the Property after plaintiff filed a complaint in this Calleging
discrimination based on her disability.” TAC { 81. In her opposition, Trostenetslgsdari
Associations interpretation of that line of the complaint and affirms that she is still a resident
the PropertyThe word “forcing” according to Trostenetskig meant to signify that the efforts to
coerce her into leaving the Property are ongoindghaué so fanot been successful. Reading the
TAC in the light most favorable to Trostenetsky, nothing unequivocally indidageis 10 longer
resident at the Property. Therefore, the Association’s motion to dismipsayer for injunctive
and declaratory relief fdack of standing is denied.

V. CONCLUSION
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For the reasons set forth above, the Association’s motion to dismiss Trostanhisiy
amended complaint is denied.

IT ISSO ORDERED.

Dated:May 16, 2018

RICHARD SEEBORG
United States District Judge
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