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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

San Francisco Division

MARTIN MONICA, Case Nol17-cv-05103-LB
Plaintiff,
ORDER GRANTING
V. MOTION TO DISMISS
XAVIER BECERRA, et al., Re: ECF No. 8
Defendants.

INTRODUCTION
Martin Monica filed aquo warrantoapplication for the removal dfaurie Smith, the Sheriff of
Santa Clara CountyHe claims that Sheriff Smith unlawfultpok office and continues to serve a
Sheriff despite residing outi of Santa Clara CountyVhen the Attorney General of California
refused to pursuguo warrantoproceedings to oust Sheriff 8mat Mr. Monica’s behest, Mr.
Monica sued the Attorney Genkemd the State of CalifornfaThey move to dismiss the
complaint under Federal Rule of Civil Procedure Rule 12(8){®)e court holds that Mr. Monica

does not state plausible claims where relieflimgranted because his claims are barred by the

! See generallfompl. — ECF No. 1. Record citations refer to material in the Electronic Case File
(“ECPF"); pinpoint citations are to the ECF-generated page numbers at the top of the documents.

>See idat 8 (1 51), 15.
3 See idat 6-9.
4 SeeMotion — ECF No. 8-1.
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Eleventh Amendment and the applicable statotdsnitations. The court grants the motion to

dismiss the complaint without leave to amend.

STATEMENT

Mr. Monica alleges Sheriff Smith unlawfully fs public office because she is not domiciled
in Santa Clara CounfyMr. Monica wanted to pursuguo warrantoproceedings to challenge
Sheriff Smith’s unlawful holding of public offic®.

In a cover letter dateJanuary 11, 2014, Mr. Monica purportecenclose for the Attorney
General his application for consent to pursggi@ warrantoaction, including a proposed
complaint, verified statement of facts, memmtam of points and authorities, and notice to the
proposed defendafhtHe attaches the documents he submitted to his present cofflhege
documents include a complaint with an unsigned verificatmstatement of facts without
verification or signaturé? a memorandum of points and authorifitand an unsigned
declaratio™” to which he attached various public recgrdnline directory sech results, police
reports, news articles, real estate records, auieh filings that he bedves show that Sheriff
Smith resides in South Lake Tahmed not in Santa Clara Courlfy.

The Office of the Attorney General sent.Nonica a letter stating that it received his
materials “[o]n or about February 3, 2014,” itiBnng deficiencies in the documents he

submitted, suggesting that he seek the assistaraeaiforney, and stating that it “will reconside

®> Compl. — ECF No. 1 at 6 (11 36-37), 8 (1 51).
®1d. at 6 (1 41).

" Compl., Ex. 1- ECF No. 1-5 at 3 (cover letter); Compl., Exs. 2—4, ECF No. 1-5 at 5-47 (application

materials).

8 Compl. — ECF No. 1 at 6 (T 41).

°® Compl., Ex. 2 — ECF No. 1-5 at 5-9.

' Compl., Ex. 3 — ECF No. 1-5 at 11-21.

" Compl., Ex. 4 — ECF No. 1-5 at 23-47.

2Compl., Ex. 5 — ECF No. 1-6 at 2—12.

13 Compl., Exs. 6-36 — ECF Nos. 1-6, 1-7, 1-8, 1-9, 1-10, 1-11.
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the matter if these deficiencies are corrected, and [the application] is resubmitted over the
signature of an attorney®The letter stated that Mr. Monisaapplication was deficient because
his complaint sought to change venue to Saméisco County without good cause and asked to
appoint him as Sheriff in Sheriff Smith’s placeskdomplaint also contained irrelevant allegation
about wrongdoing by Sheriff Smith, her spouse, amalhaghter, including Egations relating to
improper tax exemptions and misconduct in offlzat were beyond the scope of Sheriff Smith’s
domicile and residenca.

Mr. Monica does not allege he submitted a revised application, but he claims the defends
wrongfully rejected his request to pursuguem warrantoaction because his ieence shows that
Sheriff Smith unlawfully holds public office despitesiding in South Lak&ahoe and not Santa
Clara County'®

Mr. Monica asserts claims undé2 U.S.C. § 1983 for violatioof his Fourteenth Amendment
rights (claims one and two), 42 U.S.C. § 1981 (cldinee), the Supremacy Clause (claim four),

and the Fifteenth Amendment (claim fiv@).

GOVERNING LAW
A complaint must contain a “shahd plain statement of the etashowing that the pleader is
entitled to relief’ to give theefendant “fair notice” of whahe claims are and the grounds upon
which they restSeeFed. R. Civ. P. 8(a)(2Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007).

A complaint does not need detailedtual allegations, but “a plaintiff's obligation to provide the

4 Compl., Ex. K — ECF No. 1-4 at 44-45.
4.
6 Compl. — ECF No. 1 at 6 (17 37—42), 8 (1 51).

71d. at 10-15 (11 66—110). Mr. Monica does not designate his claims for violation of the Supren
Clause and the Fifteenth Amendment as 8§ 1983 claims. A “[p]laintiff has no cause of action direc
under the United States ConstitutioAZul-Pacifico, Inc. v. City of L.A973 F.2d 704, 705 (9th Cir.
1992). He or she “must utilize 42 U.S.C. § 198%pin v. Santa Clara Valley Transp. Agen2gl

nts

acy
tly

F.3d 912, 925 (9th Cir. 2001). Therefore, the court liberally construes these claims as § 1983 clajms

for purposes of this motiosee, e.gDarkins v. Snowder649 F. App’x 492, 492—-93 (9th Cir. 2016)
(district court properly dismissed bare constitutional claims liberally construed as § 1983 claims f
failure to plead a plausible claim).
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‘grounds’ of his ‘entitlement to relief’ requires more than labels and conclusions, and a formu
recitation of the elements of a cause of actwihnot do. Factual allegaons must be enough to
raise a claim for relief above the speculative level . Id..(internal citations omitted).

To survive a motion to dismiss, a complaint must contain sufficient factual allegations,
accepted as true, “to state a claim thefethat is plausible on its face.Ashcroft v. Igbal
556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 570). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable infereng
the defendant is liable for the misconduct allegédl.”The plausibility stadard is not akin to a
‘probability requirement,” but iasks for more than a sheer podgipbthat a defendant has acted
unlawfully.” Id. (quotingTwombly 550 U.S. at 557). “Where a complaint pleads facts that are
‘merely consistent with’ a defendantiability, it ‘stops short othe line betweepossibility and
plausibility of “entitlement to relief.””ld. (quotingTwombly 550 U.S. at 557).

If a court dismisses a complaint, it should geave to amend unless the “the pleading could
not possibly be cured by tladlegation of other factsCook, Perkiss & Liehe, Inc. v. N. Cal.
Collection Serv. In¢911 F.2d 242, 247 (9th Cir. 1990).

ANALYSIS
The defendants advance three argota in support of their main to dismiss. First, they
argue that Eleventh Amendment immunity prees®ir. Monica’'s claims against the State of
California’® Second, they argue that Mr. Monidls to plead plausible claints Finally, they

argue that the applicable statutesimitations bar Mr. Monica’s claim®.

1. Eleventh Amendment Immunity

The first issue is whether the Eleventh Ameerdirbars Mr. Monica’s claims against the Stat

8 Motion — ECF No. 8-1 at 18.
¥1d. at 13-16.
201d. at 12—13.
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of California. It does. The defendants point out that the Eleventh Amendment bars a lawsuit
against a state or its instrumentalities abfsmstate’s consent or abrogation of immunity by
Congres$! Papasan v. Allaind78 U.S. 265, 276—77 (1986). “This bar exists whether the relief
sought is legal or equitabldd. Section 1983 did not abrogate a state’s Eleventh Amendment
immunity. Quern v. Jordan440 U.S. 332, 345 (1979). California has not waived its immunity
generally for Section 1983ams like the ones herAtascadero State Hosp. v. Scanldi3 U.S.
234, 241 (1985).

Although the defendants do not specificaljdress Mr. Monica’s claim under Section 1981,
the Ninth Circuit has held thatates are immune from suit (absent waiver) and that, in fact,

“8§ 1981 does not contain a cause of action against st&igsian v. Oregon Emp’t Dep’609
F.3d 1065, 1071, 1074 (9th Cir. 200&gcord Binum v. WarneB14 F. App’x 914, 914-15 (9th
Cir. 2008) (plaintiff could not sue state agermeyts official undeiSection 1981). Mr. Monica
cannot assert a Section 1981 claigainst the State of California.

As for the Attorney General in his official capaciBx parte Youn@llows some lawsuits for
prospective declaratory and injundirelief against state officersexiiin their official capacities
to enjoin an ongoing violation of federal la8ee209 U.S. 123, 156-57 (1908). While it is not
obvious that the injunctive relief Mr. Monicaeks is prospective, Mr. Monica raises Exeparte
Youngexception as grounds to suétdkney General Xavier BecerfaTheEx parte Young
exception removes official capacity from a stdfec@l so they can face the “consequences of
[their] individual conduct.’See209 U.S. at 160. But Mr. Becerra’s individual conduct has no
relation to thequo warrantoapplication filed by Mr. Monicéecause the decision to not pursue
the proceedings was made well before Mr. Becwas elected to office. Furthermore, Mr.
Monica has not identified any behavior of Med&rra that would qualify for this exception.

The Eleventh Amendment bars Mr. Monic&sction 1983 claims against the State of

California.

21 Motion — ECF No. 8-1 at 18.
22 Opposition — ECF No. 18 at 8.
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2. Plausibility of Claims

2.1 Section 1983 Claims

The second issue is whether Mr. Monicaestailausible Section 1983 claims. He does not.
To state a claim under 42 U.S.C. § 1983, a pfhimust allege two eleents: (1) that a right
secured by the Constitution or laws of the Uniteatét was violated, and (2) that the violation
was committed by a person actingdenthe color of state laee West v. Atkind87 U.S. 42, 48
(1988) The focus of the defendantsiotion, and thus the analysisre, is whether Mr. Monica
alleges a plausible violation of his constitutional rights or federal law.

2.1.1 Fourteenth Amendment
Mr. Monica’s first two claims for relief are faiolations of his righto equal protection and

procedural due process under the Fourteenth Amendthehich states in Section 1 that:

All persons born or naturalized the United States, and subject to the jurisdiction
thereof, are citizens of the United Stadesl of the State wherein they reside. No
State shall make or enforce any lawiethshall abridge the privileges or

immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without dugrocess of law; nor deny to any person

within its jurisdiction the equal protection of the laws.

2.1.1.1 Equal Protection

The issue here is whether Mr. Monica plalsclaims a violation of the equal protection
clause of the Fourteenth Amendment. He does fibie équal protectiomrlauseforbids the
establishment of laws which arbitrarily andeasonably create dissiar classifications of
individuals when, looking to the paose of those laws, such indivials are similarly situated.”
Williams v. Field 416 F.2d 483, 486 (9th Cir. 1969). Mr. Monica does not claim the statute
governingquo warrantoproceedings is discriminatory on its faBeeCal. Civ. Proc. Code 8§ 803.

“[The equal protection clause] also forbids unequal enforcement of valid laws, where suc
unequal enforcement is the product of improper motiélliams 416 F.2d at 486To state a
claim under 42 U.S.C. § 1983 for a violation ¢ taqual Protection Clause of the Fourteenth

Amendment a plaintiff must show that thdetelants acted with an intent or purpose to

23 SeeCompl. — ECF No. 1 at 10-12 (11 66-87).
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discriminate against the plaintiff basapon membership in a protected claggé v. City of

L.A. 250 F.3d 668, 686 (9th Cir. 2001) (quotBarren v. Harrington 152 F.3d 1193, 1194 (9th
Cir. 1998));accordThornton v. City of St. Helen425 F.3d 1158, 1166 (9th Cir. 2005). A
plaintiff “must plead intentional unlawful discriminati or allege facts that are at least susceptil
of an inference of discriminatory intentMonteiro v. Tempe Union High Sch. Djsit58 F.3d

1022, 1026 (9th Cir. 1998%ccord, e.g.Caddell v. Helena Elder Hous., Ind94 F. App’'x 809,

e

810 (9th Cir. 2012) (mem.) (“The district court properly dismissed . . . equal protection claimg . . .

because [the plaintiff] failed to allege factemonstrating a discriminatory intentsge also
Village of Willowbrook v. Oleglb28 U.S. 562, 564—65 (2000) (periam) (holding that, even as
a “class of one,” the plaintiff must agle intentional, disparate treatmerifB]are assertions” and
“conclusory allegations” of dcrimination will not sufficeSee Moss v. U.S. Secret Sebv2 F.3d
962, 969 (9th Cir. 2009) (discussilgbal, 556 U.S. at 680-81ccordRogers v. Cntyof
Riverside 139 F.3d 907 (9th Cir. 1998) (mem.) (disttcourt properly dismssed equal-protection
claim when the plaintiff fded to plead facts showing discriminatory intent).

Here, Mr. Monica pleads only bare assertiam$ eonclusory allegatiorthat he was denied
equal protectioi? He does not allege facts to suppbrdge allegations. For example, Mr. Monica
does not allege that the defendantsntionally treated him differently when he requested that tk
Attorney General pursuecgio warrantoaction or that he was treated differently at all. The
complaint is also silent as to any discrimimgitimtent. Consequently, because Mr. Monica does
not state a plausible Section 1983 claim baseddmnel of equal protection, the court dismisseg
this claim.

2.1.1.2 Procedural Due Process
To state a procedural-due-process claim, tamlf must allege the government deprived hir

or her of a protectable liberty or property netgt and denied him or her adequate procedural

24 See, e.g.Compl. — ECF No. 1 at 12 (11 83-85p¢fendants denied Plaintiff an equal

opportunity . . .”; “Plaintiff's right to equal protection of the laws under the Fourteenth
Amendment . . . was violated by this denial of equal access to a remedy.”; “denial of the right ren
— quo warranto — is a denial of equal protection of the law . . . .")
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protectionsSee Foss v. Nat'| Marine Fisheries Set61 F.3d 584, 588 (9th Cir. 1998). The
threshold inquiry is whether the plaintiff has ‘fegitimate claim of entitlement’ as opposed to a
‘unilateral expectation’ or an bsstract need or desire. . . l8. (quotingBd. of Regents of State
Coll. v. Roth 408 U.S. 564, 577 (1972)). If the plaintiftiséies this threshold burden, the court
then considers whether he or sheaived all the process that was ddeat 589. For a liberty
interest, the court has broadignstrued liberty under the Foeenth Amendment to cover “the
full range of conduct which the individual is freepiarsue, and it cannot bestacted except for a
proper governmental objectiveBolling v. Sharpe347 U.S. 497, 499-500 (1954). For a property
interest, the court considers “all the processhiedor she] was ‘due’ by weighing “(1) [the
plaintiff's] private property interst, (2) the risk of an erroneodsprivation of such interest
through the procedures used, as well av#hge of additional safeguards, and (3) the
Government’s interest in maintaining itopedures, including theurdens of additional
procedural requirementsfoss 161 F.3cdat 589.

In opposition to the motion to dismiss, Mrokica refers to a dep@ation of liberty and
suggests that was the aim of his FourteentleAdment claim. Mr. Monica has never alleged any
restriction of his personal conduand instead alleges only goverantal inaction on his deficient
quo warrantoapplication. Because he pleads no factsippert a deprivation-of-liberty claim, the
court will look to whether a property interestthe source of the due-process claim.

Mr. Monica does not identifyrgy property interest. Instead hreerely expresses his unilateral
desire to oust and replace Ms. Smith. But as tméhNCircuit has explaineda losing candidate in
a state election . . . has no propentgrest in the elected positiorD’agostino v. Delgadillp111
F. App’x 885, 886 (9th Cir. 2004). Moreover, “@arnia provides an aefjuate procedure to
satisfy procedural due process” —q@o warrantoaction — to challeng&any person allegedly
holding or exercising puig office unlawfully.” I1d. (citing Cal. Civ. Proc. Code § 803). And so
Mr. Monica cannot statef@ocedural-due process claim basedisndesire to hold public office.

Mr. Monica otherwise allegesahhe has a protedti® interest in the Attorney General’'s
consent ta@uo warrantoproceedings. But California Code of Civil Procedure 8§ 803 does not

explicitly grant a private partthe right to obtain consent pursue and participate quo

ORDER-No. 17-cv-05103-LB 8
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warranto proceedings; rather, it vest®tAttorney General, in the absence of a direct order fron
the governor, with the authority to decide whether to pugsiwewarrantoproceedings based on a
“reasonable belief’ standard. Ctaihave interpreted Section 803 as giving the Attorney Gener
broad discretion, subject to judiciakervention only in the eventrafusal is “extreme and clearly
indefensible.”Lamb v. Web/®1 P. 102, 104 (Cal. 1907). Moreover, once commenced, the
Attorney General may “withdraw, discontinue or dissrthe [action], as thim [or her] may seem
fit and proper. . . .” Cal. Code Regs. tit. 11, §8.court has recognized a protectable interest in
consent to or maintenanceafo warrantoproceedings. Indeed, the Nin€ircuit has held that a
plaintiff does not possess a protectable interest in maintairgongtamaction, which, like @uo
warrantoaction, is brought and pursued on debéthe public by the governmeree United
States ex rel. Maski v. Mateski634 F. App’x 192, 195 (9th Cir. 201%ee also Brooks v.
Dunlop Mfg., Inc. No. 10-CV-04341-CRB, 2011 WL 6140912, at *6 (N.D. Cal. Dec. 9, 2011)
(relator did not acquire constitatially-protected interest iqui tamlitigation). In sum, Mr.

Monica does not allege he possessgrotectable interest inet\ttorney General’s decision on
whether to pursue @uo warrantoaction.

Furthermore, Mr. Monica fails to allegacts showing the procedks leading up to the
Attorney General’s decision were inadequatealieges in a conclusory manner that “[u]pon
information and belief, no appreciable procedwas observed at any time leading up to
Defendant’s promulgation dhe Quo Warranto Deniaf”Yet, “[t|he Attorney General has an
established procedure, embodied in regulatiomsaproving applications by private parties for
leave to sue in quo warrantdNicolopulos v. City of Lawndal®1 Cal. App. 4th 1221, 1229
(2001). A person instigatingguo warrantoclaim must first serve aapplication on the proposed
defendant and file it with the Attioey General within five day€al. Code Regs. tit. 11, § 1. The

application must include:

(a) Original verified complaint, togethaith one copy thereof, and a verified
statement of facts. The proposed complsinall be prepared for the signature of
the Attorney General, a deputy attorney general and the attorney for the relator, as

% Compl. — ECF No. 1 at 10 (1 67).

ORDER-No. 17-cv-05103-LB 9
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attorneys for plaintiff.

(b) Points and authorities showing witne proposed proceeding should be brought
in the name of the people, and supporthig contention of relator that a public
office or franchise is usurped, intruded imtounlawfully held or exercised by the
proposed defendant.

(c) A notice directed to the gposed defendant to the effélaat relator is about to
apply to the Attorney General for “leat@sue” in the proceeding therein named,
and that the proposed defendant maiyhiw the period provided in Section 3
hereof, show cause, if any he have, Wlepve to sue” should not be granted in
accordance with the pfication therefor.

(d) Proof of service of such applicatiamgmplaint, statement of facts, points and
authorities and notice op the proposed defendant.

Id. 8 2. The regulations then proe the proposed defendant wéth opportunity to show cause
why the Attorney General should not commenceptioeeedings and the ré&ba an opportunity to
respondld. 88 3, 4.

Mr. Monica attaches documents to the compldiat show he knew of these procedures and
that contradict his allegatichat the Attorney General obsed “no appreciable procedur&.In a
cover letter dated January 11, 2004, Monica purported to encloder the Attorney General his
application, proposed complaingrified statement of facts, memorandum of points and
authorities, and notice to the proposed defentdré attaches the documents he submitted to h
present complairf These documents include a conipiavith an unsigned verificatiof?,a
statement of facts without verification or signattfra,memorandum of points and authoriftes,
and an unsigned declaratfomo which he attached various pubtecords, online directory search
results, police reports, news artgleeal estate records, and &latfilings that he believes show

that Sheriff Smith resides in SouthKeaTahoe and not in Santa Clara Coufityle does not

%6 Compl. — ECF No. 1 at 10 (1 67).

27 Compl., Ex. 1- ECF No. 1-5 at 3 (cover letter).

28 Compl. — ECF No. 1 at 6 (T 41).

29 Compl., Ex. 2 — ECF No. 1-5 at 5-9.

%0 Compl., Ex. 3 — ECF No. 1-5 at 11-21.

31 Compl., Ex. 4 — ECF No. 1-5 at 23-47.

32 Compl., Ex. 5 — ECF No. 1-6 at 2—-12.

3 Compl., Exs. 6-36 — ECF Nos. 1-6, 1-7, 1-8, 1-9, 1-10, 1-11.
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allege or attach to the complaint a notice to Bh®mith, or proof that he served Sheriff Smith
with these documents. In fact, the Attorney General’s letter rejectirguthe/arrantoapplication
states that Sheriff Smith will not be requitedespond because of the deficiencies in Mr.
Monica’s application. Furthermey Mr. Monica does not allede attempted to cure the
deficiencies after the Attorney Genksaffice rejectedhe application.

In sum, Mr. Monica does not allege fad®wing an absence of procedural safeguards.
Furthermore, he does not allege the proceduardse California Code of Regulations are
unconstitutional or that the Attorney Generfféetively denied him due process by failing to
adhere to those procedures.

Mr. Monica’s grievance is notitt the process: it is with €houtcome. Mr. Monica disagrees
with the Attorney General, alleging that he isistaken” and that his asons for not pursuing the
quo warrantoaction are “flawed* But the complaint and accompang exhibits show that the
quo warrantoapplication was rejected because it wdscant, not because of the merits of the
application. Mr. Monica never claimed he submitsecbde-compliant appktion or remedied the
deficiencies identified in Biapplication. If Mr. Monica ha@&nd the application was again
rejected, a state mandamus action (as opposed to an action in federal court) would be the
appropriate process to pursug/aemedy. As the Ninth Circuit hagplained, “an arbitrary denial
of permission by the Attorney General dachallenged in state mandamus actiorD’agosting
111 F. App’x at 887 (holding the plaintiff failed state a procedural-due-process claim based o
Attorney General’s declination to pursgeo warrantoaction);see also Tomlinson v. Cnty. of
Monterey No. 07-CV-0990-RMW, 2007 WL 283838, at *2 (N.D. Cal. Aug. 8, 2007)
(mandamus proceedings “are uniquely in thereggieand domain of state courts”) (internal
guotations and citations omittedjr. Monica does not allege the application process for state
mandamus proceedings are in any way inadeqti#e merely concludes without providing

rationale “[t]he idea . . . is flawed[¥

3 Compl. ECF No. 1 at 8 (1 52).
% Opp. — ECF No. 18 at 5.

ORDER-No. 17-cv-05103-LB 11
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In sum, because Mr. Monica does not state@ausible procedural-due-process claim, the
court dismisses this claim.
2.1.2 Supremacy Clause
Mr. Monica alleges that the defendants sefdi to accept his evidence in support ofjuis
warrantoapplication, “fail to understand what condisi evidence,” and required him to get the
assistance of a lawy&tHe claims that this “was making a judicial decision” and that “[t]he

decision above violates ti8ipremacy Clause . . 3~

[T]he Supremacy Clause is not the source
of any federal rights, and certairdges not create a cause of actigkrihstrong v. Exceptions
Child Ctr., Inc, 135 S. Ct. 1378, 1383 (2015) (internal qtiotes and citations omitted). Rather,
“[i]t instructs courts what to do whestate and federal law clash . . 1d” Although courts often
apply the Supremacy Clause and consider whetkerdélaw preempts state law, it does not giv
rise “to a cause of action for its violatiorid. at 1384. For this reason, and because Mr. Monica
does not allege any federal law that preemptspantycular state statute, he does not plead a
plausible claim for violatiowf the Supremacy Clause.
2.1.3 Fifteenth Amendment

“The FifteenthAmendmenttommands that the right to vatkall not be denied or abridged on
account of race or color, and it gives Cagy the power to enforce that commarghélby Cnty.,
Ala. v. Holder 133 S. Ct. 2612, 2629 (2013). It prohibi#se-based voting restrictioree, e.g.
Davis v. Commonwealth Election Comn844 F.3d 1087, 1088 (9th C#016). Mr. Monica does
not identify any race-based votingstrictions in the complainitie simply concludes that the
Attorney General’s rejection of his application “opened the tlmarfluencing the election by
permitting [an] unqualified candidate for th#fice of Santa Clara County Sheriff’Because Mr.
Monica does not allege any restiacts on voting, there is no plab® violation of the Fifteenth

Amendment.

% Compl. ECF No. 1 at 13—-14 (11 98-101).
¥1d. at 14 (11 101-02).
3 Compl. — ECF No. 1 at 14 ( 106).
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2.2 Section 1981 Claim

The issue here is whether Mr. Monica hasestat plausible Sectidat981 claim. He has not.
This statute prohibiteacial discriminationPittman 509 F.3d at 1068. Mr. Monica does not alleg
any racial discrimination. Hstates that the defendants aiteld Section 1981 by “denying Quo
Warranto evidence to be pegged to a court . . .**But Section 1981 does not grant an
individual a categorical right give evidence or, as MKonica suggests, to pursugu@o
warrantoaction.See Runyon v. McCrarg¢27 U.S. 160, 168 (1976). It statthat individuals of
color have the right to make and enforce cacts and give evidence “on equal terms with
whites.”ld. at 170-71. Mr. Monica’s interptation of Section 1981 is hoognizable. Because he

does not allege any racial discrimination, hesdoet state a plausib&daim under Section 1981.

3. Statutes of Limitations

The final issue is whether, as the defendargsearall of Mr. Monica’s claims are barred by
the applicable statutes lniitations. They are.

“In determining the proper statute of limitations for actions brought under 42 U.S.C. § 198
[courts] look to the statute of limitations fpersonal injury actions in the forum state.”

Maldonado v. Harris370 F.3d 945, 954 (9th Cir. 2004). The Ninth Circuit has held that

California’s two-year “statute dimitations for personal injury actions applies to 8 1983 actions|i

federal court.ld. (citing Cal. Civ. Proc. Code 335.1). Mr. Monica’s Section 1983 claims,
asserted for the first time in 2017, more than ywars after the Attorne@eneral rejected his
application in 2014, are time barred.

With respect to Mr. Monica’s Section 1981 claiime applicable statute of limitations depend
on whether his claim arises from the statuteraginally enacted or as amended in 199ée
Johnson v. Lucent Tech., In653 F.3d 1000, 1006 (9th Cir. 2011). Mr. Monica’s 8 1981 claim
based on the right to give evidence. This $asedates the 1991 amendments that once again

made it possible to assert employmeataliation claimsinder Section 1981d. Consequently,

31d. at 13 (1 93).
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California’s two-year statute of limitations for personal injury actions applies, see id., and the
four-year, catchl statute of limitations applicable to claims “arising under an Act of Congress

enacted after” 1990 does not apply. See 28 U.S.C. § 1658. Mr. Monica argues in opposition to t
motion to dismiss that the statute of limitations does not apply to quo warranto proceedings,
therefore should not apply to his claiffiut Mr. Monica’s claim arises from the rejection of his
qguo warranto application and is not itself a quo warranto claim. The Attorney General rejectg
Mr. Monica’s quo warranto application in 2014, and so his 2017 claim under Section 1981 is

barred by the statute of limitations.

CONCLUSION
In conclusion, because Mr. Monica does not plead any plausible claims, and his claims a
otherwise barred by the Eleventh Amendment and the applicable statutes of limitations, the ¢
grants the motion to dismiss. The court dismisses the complaint without leave to amend beci
Mr. Monica cannot cure the complaint’s deficiencies.
IT IS SO ORDERED. &
Dated: November 16, 2017 M
LAUREL BEELER
United States Magistrate Judge

0 Opposition- ECF No. 18 at 4.
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