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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CHARLES ROBERTS, Case Ndl8-cv-02209-JSC
Plaintiff,
ORDER RE: DEFENDANT'S MOTION
V. FOR SUMMARY JUDGMENT
HAYWARD UNIFIED SCHOOL Re: Dkt. No. 30
DISTRICT,
Defendant.

In this employment discrimination suit agdimsefendant Hayward Unified School District
(“Defendant” or “HUSD?”), Plainfif Dr. Charles Roberts alleges ¢t for racial discrimination in
violation of both Title VII of tle Civil Rights Act (“Title VII") and California’s Fair Employment
and Housing Act (“FEHA”), age discrimination inolation of FEHA, failurgo prevent racial and
age discrimination in violation of FEHA, anddach of public policy in violation of state ldw.
Plaintiff's suit arises from his termination @sief Facilities Officeland HUSD’s subsequent
refusal to consider him for re-employment. BesmaRlaintiff's claims raise genuine issues of
material fact as to whether Defendant’s stagason for terminating Plaintiff was pretextual, the
Court DENIES Defendant’s motion.

BACKGROUND
A. Factual Background

Plaintiff is African-American, wa born in 1971, and worked @éief Facilities Officer at
HUSD from September 2015 to Augést2017. (Dkt. Nos. 38 at 2-3 & 1.)As Chief Facilities
Officer, Plaintiff earned a salatpaid by the Measure L Bond Program. (Dkt. No. 30-2 at 7 2.)
When HUSD reorganized the Maintenance andr@jions Department, Defendant eliminated

Plaintiff's position. (Dkt. No. 30-2t 1 3, 5.) Plaintiff was one pist three African-Americans

! Both parties have consented to the jurisdittif a magistrate judge pursuant to 28 U.S.C. §
636(c). (Dkt. Nos. 4 & 13.)

2 Record citations are to materialthe Electronic Case File (“ECE’pinpoint citdions are to the
ECF-generated page numbershat top of the documents.

3 Plaintiff alleges thahe earned $205,236.12 peray. (Dkt. No. 1.)
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on the senior leadership of HUSIPDkt. No. 38 at 2.) The lyaff Notice was signed by Director
of Classified Human ResourcEsrnando Yanez and deliveredRlintiff on June 8, 2017. (Dkt.
Nos. 30-2 at 31 & 30-1 at 13, Roberts Depo. ati43 The Layoff Noticesaid that on June 7,
2017, the Board of Education “took action . . elioninate or reduce cetin positions due to a
lack of work or lack of funds.” (Dkt. No. 39 10.) Prior to Plainfii's receipt of the Layoff
Notice, Superintendent Dr. Matfayne and Assistant Superintentdef Human Rsources Delia
Ruiz had two conversations with Plaintiff redeag HUSD's intent to eliminate his position and
opportunities to apply for two neepenings: Director Il FMOT rad Bond Coordinator. (Dkt.
No. 30-1 at 12, Roberts Depo. at 38-B&t. Nos. 30 at 7 & 37 at 8.) Plaintiff was told he “would
not be selected regardless of how high [hed veanked,” referring to a merit-based process that
narrowed the field to three candidates. (DktsNgB at 3 & 39-2 at 5, Wayne Depo. at 42 & 39-3
at 5, Ruiz Depo. at 27-28.) Plaihdid not apply to either othe two openings after being laid
off. (Dkt. No. 30-2 at 1 10.) HUSD subseqthghired Tim Cody to tk Director Il FMOT
position and Ernesto Ramirez to the Bond @owator position. (Dkt. No. 30 at 8.)
B. Plaintiff's Allegations

Plaintiff alleges that he waBscriminatorily fired from hs position as Chief Facilities
Officer at HUSD on the basis of his race and g@t. No. 1.) In addition, Plaintiff alleges that
prior to his firing, he was discriminatorily disgraged from applying tthe new positions at
HUSD that emerged from the reorganization. (Dkis. 30 at 11, Roberts Depo. at 31-32 (“| wa
told not to re-apply becaed would not be hired”).

C. Procedural History

Plaintiff filed his complaint on April3, 2018, seeking equitable relief (including
reinstatement) and damages, after filing with EEOC and state agencies on November 1, 201
(Dkt. Nos. 1 & 1-1 at 6.) Plaintiff brings five claims: (1) raai@crimination under Title VII, (2)
racial discrimination under FEHA, (3) age distnation under FEHA, (4) failure to take
reasonable steps to prevent discrimination uR@#A, and (5) violation of public policy in
California. (Dkt. No. 1.) Defendant moved summary judgment on all claims on January 24,

2019. (Dkt. No. 30.) Plaintiff opposes Defendant’s motion. (Dkt. No. 37.) Defendant replieg
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February 12, 2019. (Dkt. No. 41.) The Cidueard oral argument on February 28, 2019.
LEGAL STANDARD

Summary judgment is proper ete the pleadings, discovennd affidavits show that
there is “no genuine issue asaiwy material fact and that theomng party is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(c). Matkfacts are those that may affect the outcome ¢
the case Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). Aspiute as to a material
fact is genuine if there is sufficient evidence daeasonable jury to return a verdict for the
nonmoving party.ld.

The party moving for summary judgment bedues initial burden of identifying those

portions of the pleadings, discoyeand affidavits that demonsteathe absence of a genuine issue

of material fact.Celotex Corp. v. Cattretd77 U.S. 317, 323 (1986). When the moving party hd
met this burden of production, the nonmoving pantst go beyond the pleadings and, by its ow
affidavits or discovery, set forgpecific facts showing that thesea genuine issue for triald. If
the nonmoving party fails to produce enough evidenshoov a genuine issue of material fact,
the moving party winsld. At summary judgment, a court muséw the evidence in the light
most favorable to the nonmoving party: if esmte produced by the moving party conflicts with
evidence produced by the nonmoving party, then et enust assume the truth of the evidence
set forth by the nonmoving party with respect to that faclan v. Cotton134 S. Ct. 1861, 1865
(2014).
DISCUSSION

Plaintiff alleges racial and age discrimiioa arising from the termination of his
employment. The burden-shifting analysis forpdsgment discrimination claims is the same
under federal and California law andsaset out by the Supreme CourtMeDonnell Douglas
Corp. v. Green 411 U.S. 792, 802 (1973). UnddcDonnell DouglasPlaintiff has the initial
burden to establish@ima faciecase of discriminationld. To show grima faciecase of
discrimination, plaintiffs generally must demosé that (1) they areraember of a protected
class, (2) they were qualified for the position tlseyght and were performing competently in thq

position they held, (3) suffered an advessgployment decision, and (4) “some other
3
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circumstance suggests discriminatory motivBee Diaz v. Eagle Produce Ltd. Partnersapl
F.3d 1201, 1207 (9th Cir. 2008%uz v. Bechtel Nat'l, Inc24 Cal. 4th 317, 355 (Cal. 2000). The
test is “not intended to be an inflexible rulgurnco Constr. Corp. v. Waterd38 U.S. 567, 575
(1978);see also Texas Dept. Ginty. Affairs v. Burdine450 U.S. 248, 253, n.6 (explaining that
the specific elements of tipgima faciecase for purposes of the burden-shifting analysis under
McDonnell Douglasnay vary depending on the particulacts and type of discrimination
claimed).

If a plaintiff succeeds in makingm@ima faciecase, the burden shitis the employer to
“articulate a legitimate, nondiscriminatargason for the plaintiff's rejection.Warren v. City of
Carlsbad 58 F.3d 439, 442 (9th Cir. 1995). If the employarries this burden, then the plaintiff
must demonstrate that the given reason ieipa pretext for unlawful discrimination.
McDonnell Douglas411 U.S. at 802. The plaintiff may propeetext either “(1) indirectly, by
showing that the employer’s proffered explamais ‘unworthy of cedence’ because it is
internally inconsistent or otherwise not beéble, or (2) directly, by showing that unlawful
discrimination more likely motivated the employeChuang v. Univ. of Cal. Davis, Bd. of
Trustees225 F.3d 1115, 1127 (9th Cir. 2000).

Plaintiff's claims of racial and age distination are discussed in turn, followed by the
related claims regarding failure to prevent dimtmation and wrongful disaarge in violation of
public policy.

l. Racial Discrimination Claims (Counts 1 and 2)

Defendant concedes that Plaintiff has shovenima faciecasé of racial discrimination.

4 To establish @rima faciecase of racial discrimination, Plaifitmay show that he belongs to a
protected class, he was discledghe was qualified for and apetely performing the job from
which he was discharged, and others not irplosected class were treated more favorably.
Washington v. GarrettlO F.3d 1421, 1434 (9th Cir. 1993). Plaintiff is a member of a protecte
class as an African-American man. (Dkt. No42;U.S.C.A. 8 2000(e)-2(a)(1).) He was qualifie
for the position from which he was fired, @efendant has not rebutted any of Plaintiff's
allegations that his credential®(, holding a doctorate and winning design awards during his
career) were adequate. (Dkt. Nbsk 30-2, Ex. A at 8 (listing job sponsibilities).) He was fired
by Defendant, and he was replaced by Tim Coulyh@ Director Ill FMOT position) and Ernesto
Ramirez (in the Bond Coordinator position), neitbbwhom is African-American. (Dkt. No. 30
at 8.)

4
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(Dkt. No. 30 at 6.) Thus, the burden shiftfefendant to demonstie a nondiscriminatory
reason for Plaintiff's terminationSee Warren58 F.3d at 442.
1. Nondiscriminatory Reason

Defendant argues that Plaifig position was “eliminate@s part of a budgetary re-
organization of HUSD’s [Mainteance and Operations] Department.” (Dkt. No. 30 at 12.)
Defendant asserts that the reorganization Wl [Defendant] to shifresponsibilities and
funding sources for various positioresulting in a savings toehGeneral Fund of approximately
$84,000.” (d.; Dkt. No. 30-2 at 1 7.) As evidenogthe reorganizatiorgnd notwithstanding the
Layoff Notice’s mention of “lack of work or &k of funds,” Defendant submits the Board of
Education Summary Report (“Summary Report”) presented by Dr. Wayne and accepted by t
Board. (Dkt. No. 30-2 at 5.) The Summary Repeftects that the elimination of Plaintiff's Chief
Facilities Officer position resulted “no savings to the general fund” on its own, but that one of
the new positions created, the DirectoHMOT position, is 25% funded from the Measure L
Bond Program. I¢. at 7.) Dr. Wayne testified that theorganization “also allowed [HUSD] to
pay the Director Il FMOT position at a lowpay scale than the Director || M&O position
creating additional savings to the General Funttl’ gt 1 6.) The stated purpose of the
reorganization, according to the Summary Report, was to “reduce costs and update positions
on a revised scope of work to regalbverall improved efficiencies.”lq. at 5.)

Because Defendant has carried its bumfeshowing a nondiscriminatory reason for
terminating Plaintiff, the burden shifts to Rigif to raise a genuinssue as to whether
Defendant’s stated explanationsva pretext for discriminationivicDonnell Douglas411 U.S. at
802.

2. Pretext

Plaintiff raises three arguments in supmdrhis contention that Defendant’s stated
explanation was pretextuakirst, Plaintiff asserts that raciahimus exists at HUSD generally.
Second, Plaintiff contends that Defendant actugdlye him four different explanations for the
termination of his employment and a reasonable afiéact could find tht each is factually

untrue. Third, Plaintiff discredits Defendant&sasons because they are multiple and have
5
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“shifted” such that no one is worthy of credemegardless of any factual basis. (Dkt. No. 37 at
11.) Although Plaintiff's first argumetrfails to raise a genuine issuernéterial fact as to pretext,
Plaintiff's second and third arguments identify triable issues for the factfinder, and thus Plain
racial discrimination claims survive summary judgment.

Plaintiff Fails to Raise a Genuine Issue of Mastfact as to Whether Racial Animus at HUSD

Makes Defendant’s Stated Reason Pretextual
As to evidence of racial animus, Plafhtites racially derogatory remarks by his

coworker, Daniel Gonzales, and asserts that®énzales has spoken to Dr. Wayne complaining
about Plaintiff. (Dkt. No. 30-At 9, Roberts Depo. at 21-22.) the summary judgment stage,
Plaintiff may raise an issue of tesial fact as to pretext witldirect evidence of the employer’s
discriminatory motive.”Noyes v. Kelly Svgs488 F.3d 1163, 1170-71 (9th Cir. 2007) (citing
Raad v. Fairbanks North Star Borough Sch. D323 F.3d 1185, 1194 (9th Cir. 2003)). Here,
however, without a closer connection between Mm#ales’ alleged racial animus and his allege
conversations with Dr. Wayne,dtiff's argument is insufficient to establish preteSee
Mondero v. Salt River Projec#00 F.3d 1207, 1213 (9th Cir. 2005) (“Stray remarks not acted
upon or communicated to a decision maker are inseffidb establish pretext.”); Dkt. No. 30-1 af
9, Roberts Depo. at 23-25 (questioning wheBlamtiff had any knowledge of whether Dr.
Wayne knew about Mr. Gonzales'aments). Dr. Wayne testifiethat he had “no knowledge
beyond what [he] learned through thiggation regarding . . . raally derogatory comments made
by . .. [Mr.] Gonzales about Plaintiff” and that “[a]Jny comments Mr. Gonzales made about
Plaintiff to me at any time did not impact mgaisions during the re-orgaation process in any
way.” (Dkt. No. 30-2 at § 10.Plaintiff has not offeredrey evidence that Mr. Gonzales
communicated allegedly racistrggnents to the decision-makiarPlaintiff's termination, Dr.
Wayne, or even to Plaintiff himself. (DRio. 30-1 at 9, Roberts Depo. at 24:21-25 (answering
“No” to the question of whethéMr. Gonzales ever made angrogatory racial comments to
you”).) Because Plaintiff has not shown ttiee comments had any connection to the hiring
decision, this evidence is insufficientr@se a genuine issias to pretext.

Plaintiff also contends thérmer Superintendent Stan Dobbs, an African-American fire
6
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from HUSD, “would testify to patterns of discrimination agamsny non-whites.” Plaintiff's
contention about Mr. Dobbs is insufficient tdaddish pretext because it is purely speculative
given that Plaintiff has not submitted any testimomyrfrhim. To give rise to a genuine dispute (¢
material fact, a Plaintiff must providevidence, not unsupped assertionsSee Liberty Lobhy
477 U.S. at 250 (“[W]hen a properly supported motion for summary judgment is made, the
adverse party ‘must set forth specific facts singvthat there is a genuine issue for trial™)
(quoting Fed. R. Civ. P. 56(e)Here, Plaintiff has not supportégs assertions about Mr. Dobbs’
impressions of HUSD, or itslabed racially discriminatorgatterns of behavior, with any
admissible evidence.

On this record, no reasonable trier of famild find for Plaintiff on the theory that racial
animus at HUSD generally makes Defendant’s &xgalions mere pretefdr discrimination.

Plaintiff Raises a Genuine Issue of MateriacFas to the Truth of Each of Defendant’s
Explanations

Plaintiff asserts that Defenaoffered not one but foureasons for terminating his
employment and that each is untrue. Thressons include: (A) that HUSD was undergoing a
budgetary reorganization to benefit the General Kaadefendant argues in its motion), (B) tha
HUSD had a “lack of work or lack of funds’qeiring the elimination oPlaintiff's position, (C)
that HUSD wanted a candidate for the new positwitis “fresh ideas,” and (D) that Plaintiff had
not demonstrated the leadership skillsvitnich HUSD was looking. Plaintiff has shown a
genuine issue of material fact as to whethah was pretextual because each may be false.

A. Whether HUSD Reorganized to Save Money for the General Fund

As to Defendant’s stated explanation thatififf was eliminateds part of a budgetary
reorganization, Plaintiff contendisat none of his salary was paid by the General Fund, (Dkt. N

30-1, Roberts Depo. at 30), and thus any grdieid savings from his termination would not

S Plaintiff's opposition characterizéefendant’s reasons as thradf (Dkt. No. 37 at 8 (listing
“lack of work or funds,” “need for fresh ideas,”dalack of leadership sk#l’)), but he argues that
“lack of work or lack of funds” did not accuratedescribe the reorganization as HUSD presents
it, even if the Education Codd@ws use of that language. The@t therefore analyzes the “lack
of work or lack of funds” and “reganization” reasonseparately.

7
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actually lead to savings in tligeneral Fund. (Dkt. No. 38 at 2l its reply, Defendant asserts
that “Plaintiff did not provide angvidence that the reorganization diotresult in the savings
claimed by [Dr. Wayne] or that the Board did doect [Dr. Wayne] to cut costs and ultimately
approve the elimination of Plaiff's position along with severaither positions.” (Dkt. Nos. 41
at 3 & 30 at 21 (arguing that Phaiff's “lack of understanding ofiow the re-organization [sic]
was implemented is not evidence thavds not successful or legitimate”).)

Defendant’s argument misunderstands Plismburden; Plaintiff's testimony and
evidence in the record do raisgenuine issue as to pretet the summary judgment stage,
Plaintiff may show pretext usg “indirect evidence that undermines the credibility of the
employer’s articulated reasonsNoyes 488 F.3d at 1170-71 (citifgaad 323 F.3d at 1194).

The Summary Report cited by bd®aintiff and Defendant iambiguous as to whether the
elimination of Plaintiff's Chief Facilities Offier position and the creati@f the Director IlI

FMOT and Bond Coordinator positions effectuageshvings to the General Fund. (Dkt. Nos. 39
5 at 3 (Plaintiff's opposition) & 3@ at 7 (Defendant’s motion).) The footnotes of the Summary,
Report state that there was “no savings tagémgeral fund” from elimiation of Plaintiff’s

position. (Dkt. No. 39-5 at 3.) Moreover, theseno further explanation in the Summary Report
of whether the facts that “[tihe FMOT Directwill be funded 75% from the [G]eneral [F]jund and
25% from Measure L” and “[t]he Bond Coordinateill be funded out of Measure L” served the
reorganization’s purported purpose (to save mdoethe General Fund). At summary judgment
all doubts must be resolved in favor of Btdf, and the first footnote standing on its own
contradicts Defendant’s argument that HUSD elatea Plaintiff's position to save General Fung
money since there is no otheridence that the Board—which approved the reorganization—ws:
told that the eliminatin of Plaintiff's position sa&ed General Fund money.o put it another way,
a reasonable trier of fact coulind that the Board understood tleditminating Plaintiff’'s position
would not result in any General ikdisavings. As a result, Plaffihas met his burden of showing
a genuine issue of material fact to whether Defendant’s explapatas to the termination of his
employment—to save money to tGeneral Fund—was pretextual.

I
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B. Whether Plaintiff's Position was Eliminated due to “Lack of Work or Lack of Funds

Plaintiff points to the Layoff Niice, (Dkt. No. 39-2 at 10), ssied to Plaintiff on June 8,
2017, which said that the Board of Educatioroit@ction . . . to elimiate or reduce certain

positions due to a lack of work or lack of fun@s’ evidence of pretext since the record supports

finding that his position was not elinated because of a lack of work or lack of funds. Defendant

responds that in HUSD’s conversations with Riiprior to the Layoff Notice it described the
“action” as layoffs as part of a reorganinatinotwithstanding what the formal Layoff Notice
stated. (Dkt. No. 30-1 &t1, Roberts Depo. at 30-31, 3®e alsdkt. No. 30-2 at T 8 (“Plaintiff
was informed . . . that his position would be eliated by the re-organizati [sic]”).) Defendant
contends, without citation, thdack of work or lack of funds” is language required by the
California Education Code to describe any Fy®or a reorganization and therefore the Layoff
Notice does not support a reasonable inferémaDefendant gavlaintiff conflicting
explanations for the terimation of his employment. (Dkt. No. 30 atsge alsdkt. No. 30-1 at
22, Ruiz Depo. at 36-37 (stating theshstant Superintendent’s belthat “it has to be lack of
work and/or lack of funds” to lay steone off for a reorganization).)

The Education Code addressemsyff[s] for lack of work odack of funds” at § 45308, but
the provision applies only tlassified employees.” Cal. Educ. Code § 453@#: alsaCal.
Educ. Code § 45101(a), (g) (defining terms). ‘fEhare two general cageries of public school
employees under California law: certified employewdeachers, and classified employees, wha
are not subject to the certifioa requirements of teachersGately v. Cloverdale Unified Sch.
Dist., 156 Cal. App. 4th 487, 493 (2007) (citing Cal. Educ. Code 88 44800, 45100, 45103(a))
Section 45308 provides that classifiemployees “shall be subjéctlayoff for lack of work or
lack of funds,” but such layoffs are valid only whibey are the result of a “bona fide reduction g
elimination of the service” being performby any department. Cal. Educ. Code § 453@8;
Gately, 156 Cal. App. 4th at 496 (citirshort v. Nevada Joint Union Sch. Djdt63 Cal. App. 3d
1087, 1097 (1985)).

Plaintiff asserts that the Maa® L Bond Program, from whidhis salary was solely paid,

had at least $180,000,000 at the time he was laid D&t. No. 38 at 2.) Riintiff testified that
9
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“two months before [he] received [his] laydéfter . . . we received about $130 million, so there
was no way there was a lack of funds for my work.” (Dkt. No. 30-1 at 11, Roberts Depo. at 3
The Bond Fund paid for programs that Plaintitinaged, and another Bond measure was “pass
by the electorate,” presumably extending the amountook associated with the projects. (Dkt.
No. 38 at 2.) Plaintiff thus argse¢hat there was no “lack of wodk lack of funds” at HUSD or in
Plaintiff's job responsibilities, contrary to Defendant’s statsson in the Layoff Notice.
Defendant does not cite a specgection of the Education Codeeither motion or reply to
support its argument that the phrase “lack of worlack of funds” is a ten of art required by

law to describe HUSD'’s reorganizatio(Dkt. Nos. 30 at 8 & 41 at 4.)

Plaintiff has raised a genuine issue as to idretlack of work or lack of funds” applied—
in its common-sense meaning or legally uridlerEducation Code—tais termination and
therefore whether the Layoff Notice includes a merely pretextual rationale. There is no evidg
in the record that Plaintiff was a certifiedhployee rather than a classified employ8ee also
Cal. Educ. Code § 45256 (listing the few groonpemployees who are not presumptively
classified). Assuming #t Plaintiff is a classified employesech that § 45308 would be available
to HUSD as a basis for firing, Defendant erronepustoked “lack of work of lack of funds” in
Plaintiff's Layoff Notice because there was noduetion or elimination othe service” performed
by Facilities, Maintenance, Operations and Spantation at HUSD. écording to Mr. Wayne,
the two new positions post-reorganization “encosspd all of the job resnsibilities of the CFO
and Director Il M&O positions;” furthermore, there appears to be no change at all to the work
Measure L that Plaintiff oversaw in the CFO iios. (Dkt. Nos. 30-2 at 1 6 & 39-2 at 6, Wayne
Depo. at 50:21-50:2.) Because Plaintiff saswn that neither the funding for nor the
responsibilities associated with his positio lveen reduced or eliminated, Plaintiff has
demonstrated a genuine issue of materialdadb the truth ddefendant’s June 8, 2017
justification and thereby wdther it was pretextual.

C. Whether HUSD Wanted “Fresh Ideas”

Plaintiff testified that Dr. Wayne told i in the pre-layoff conversations that the

10
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Superintendent wanted someone with “fresh ideas” in the new poSiti@ig. No. 30-1 at 8,
Roberts Depo. at 19.)

Plaintiff contends that the “fresh ideas” justification was a pretext for firing him becaus
how his former projects are now being run byshiscessors. In particular, Plaintiff offers
evidence that the “projects . . . [formerly mged by him] continued on the same course and
schedule he had set up [under the new employeé3kt. No. 38 at 5, subpart (c).) In support
of the “fresh ideas” comment, Defendant offevédence that “Dr. Wayne explained during his
deposition that he wanted the person in chardbeobond to also manage the facilities departme
and someone who could cleadsesent the Measure L infoation.” (Dkt. No. 41 at 67)

Drawing all inferences in Plaiiff's favor, the “fresh ideasjustification may have been
disingenuous given that HUSD’setual hires did not demonate new approaches or even
possess new responsibilities thatuld give rise to them.See alsdkt. Nos. 30-3 (Declaration of
Ernesto Ramirez) & 30-4 (Declaian of Tim Cody) & 30-2 at 8-14isting job responsibilities), 2
(“these two positions encompassed all of the jepoasibilities of the CFO and Director 1l M&O
positions . . .") & 39-2 at 6, Wayne Depo. at 50-54p(aining “there was [no] change in direction
in the building progranm Measure L").)

D. Whether Plaintiff did not Hav8ufficient Leadership Skills

It is undisputed that in #ir pre-layoff conversations, Dr. Wayne and Ms. Ruiz told
Plaintiff he did not demongite the leadership skills HUSD was looking for in the two new
positions that would emerge from reorganizatiod thus he would not be selected for these nev
positions even if he applied. (Dkt. Nos 39-BaWayne Depo. at 95-96 & 30-1 at 21, Ruiz Dep
at 24 (“In the meeting that [Dr. Wayne] hadiw{Plaintiff], [Dr. Wayne] did tell [Plaintiff]

¢ Defendant asserts that Dr. Wayne recalls higladifferently (“I wanted to move in a new
direction”). (Dkt. No. 30-2 at 9.) Drawing all inferences ifavor of the non-moving party, the
Court adopts Plaintiff's recollectianf the words used by Dr. Wayn&ee Tolan134 S. Ct. at
1865.

" In a separately filed objectiorsgeDkt. No. 43), Plaintiff object to Defendant’s argument
because it was raised for the first timaireply brief. Defadant’s reply assumeatguendathat a
prima faciecase of age discrimination was shown anderthis assertion to rebut Plaintiff's
allegation that “fresh ideagbnnoted a desire for youthld(at 2.) Because the argument merely
points to relevant facts alr@yain Dr. Wayne’s deposition, (DKNo. 39-2 at 4-5, Wayne Depo. at
41-42), Plaintiff's objeton is overruled.
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personally that he didn’t demonstrate the leaderskil[s that the districheeded to move forward
.., 27-28 (Y recall telling [Plaintiff] . . . ‘I bieve you're not understanding that [Dr. Wayne] i
trying to tell you . . . that you have not demivated the leadershgkills . . .").)

Plaintiff contends that a reasable trier of fact could finthat the “leadership skills”
justification was not true. PIatiff asserts that he was qualdiéor the Chief Facilities Officer
position and the two new positions, citingeagdence his professional awards, speaking
engagements at conferences, and graduationdrbitdSD-funded leadership program. (Dkt. No
38-2 at 8 (listing numerous additional leadgyséxperiences in response to Defendant’s
Interrogatory No. 13).) Plaintiff's evidence of lgsalifications raises a gaine issue of material
fact as to whether Defendant’s claim that Plfilicked demonstrated leadership ability was
pretextual.

Plaintiff Raises a Genuine Issue of Material Fastto the Credibility of Defendant’s Multiple
Explanations

Plaintiff also argues that Defendangisifting justifications for the termination of his
employment together indicate no gnstification is the true eson he was terminated and not
considered for re-employment. (Dkt. No. 37 at &=undamentally different justifications for an
employer’s action may give rise to a genussie of fact with respect to pretextVashington v.
Garrett, 10 F.3d 1421, 1433-34 (9th Cir. 19988 also Chuan@25 F.3d at 1127 (explaining thg
validity of indirect proof of petext). Whereas the Layoff No&é signed by Mr. Yanez on behalf
of HUSD cites “lack of work or lack of funtias the reason for Plaintiff's termination, in
conversations with Dr. Wayne and Ms. Ruiz ofiy three other reasongre cited; the Layoff
Notice is the only mention in the record of the Kaxf work or lack of éinds” rationale. (Dkt. No.
39-2 at 10see alsdkt. No. 30-1 at 22, Ruiz Depo. 36:11-13 (explaining that Ms. Ruiz
“[did]n’t recall” whether “anybody said anything #ite May meeting about lack of work”).)

Plaintiff has shown shifting justifications. [@&ate reasons are ramnsidered “shifting”
unless they are incompatiblélidds v. Schindler Elevator Cordl13 F.3d 912, 918 (9th Cir.
1997). It is true that some of the reasons, saslHUSD's purported interest in fresh ideas and

more leadership experience in a candidatcampatible or even complementary. Here,
12
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however, “lack of work or lack of funds” isagompatible with HUSD’s dgre either for fresh

ideas or for leadership skillspa lack of work or lack ofunds was not mentioned in the pre-
layoff conversations. Drawingll reasonable inferenceskaintiff's favor, Defendant’s
justifications changed over time: while earlemmunication (@nversations) cited Plaintiff's
performance, later communioai (the Layoff Notice) citednly a structural, budgetary constraint
above and beyond Plaintiff's performancgee, e.g., Thurman v. Yellow Freight Systems, 90c.
F.3d 1160, 1167 (6th Cir. 1996) (holding thateamployer’s silence regarding performance

problems after not promoting an employee, coupled with assertions during eventual litigation

“performance . . . waned” and that they did no¢ tim “due to poor performance,” was sufficienf

to show inconsistecy and pretext)see alsdkt. No. 41 at 5 (arguing ireply that “Dr. Wayne
didn’t think Plaintiff was fit for the new posdins and wanted someone new”). Viewing the
evidence in the light most favorable to Plaintidgfendant offered incompatible reasons for firing
Plaintiff and deployed each at different timesjahhcould make the “proffered explanation [as a
whole] ‘unworthy of credence’ bease it is internally inconsistent.Chuang 225 F.3d at 1127
(quotingGodwin v. Hunt Wesson, Ind50 F.3d 1217, 1220-22 (9th Cir. 1998)). Thus, Plaintiff
has raised, through Defendant’s shifting justificasi, a genuine issue of material fact as to
pretext.

Defendant contends that HUSD’s reasomsrat incompatible because there are two
separate adverse employment decisions or “a(t¥'the layoff and (2) being told “he would
likely not get rehired if he apield.” (Dkt. No. 41 at 4, 7.) Tre is no evidence, however, that
HUSD communicated this distinction (and reasonsaatm with each “act”) to Plaintiff or even
itself viewed the decisions as sepadueing the pre-layib conversations. See, e.g.Dkt. Nos.
30-1 at 21, Ruiz Depo. at 26:24-2T:Ljust remember that [D\Wayne] said positions would be
eliminated and new positions would be created posted”) & 30-2 at 1 7-9 (explaining that
prior to Plaintiff's layoff but after telling him #t his position “would [later] be eliminated,” Dr.
Wayne “informed him that he would need to reapply for one of the new positions to be
considered”).) At the second meeting in June72@tior to receiving the Layoff Notice, Plaintiff

again asked Dr. Wayne about “why [he] was béag off” and in the same conversation was
13

)

tha



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

“told not to re-apply.” (DktNo. 30-1 at 12, Roberts Depo. at 3¥preover, treating Plaintiff's

termination and Defendant’s lack adnsideration in rehiring hiras separate events ignores the

reality of employment decisions:Haintiff were considered for re-employment at HUSD after Hi

position was eliminated in even a legitimate gamization (or outright rehired), Plaintiff likely
would not have filed suit. See idat 11, Roberts Depo. at 30-31 (“[Jitst didn’t make any sense
that | would have been part of that reorganizatidrthey wanted me to report to the new positiof
which Tim Cody has, all they had to do was say, @harles, we're doing some restructuring . .
| would have said fine, and we would have moved ori).) Drawing all ifierences in Plaintiff's
favor, Defendant’s incompatibleasons were not tied to tte¥mination or to lack of
consideration for rehiring specifically but wenstead connected to Bxdant’s decision, as a
whole, to end Plaintiff's tenure at HUSD.

Taken together, Plaintiff's assertions tBefendant’s explanations are both factually
untrue and incompatible raise a triable issue ferjuny as to pretext, which precludes summary
judgment on Plaintiff's claimef racial discrimination.

Il. Age Discrimination Claim (Count 3)

To establish @rima faciecase of age discrimination undeEHA, plaintiffs must show
they were (1) at least 40 yeasl, (2) performing theijob satisfactorily, (Bdischarged, and (4)
“either replaced by substantially younger employeits equal or infeor qualifications or
discharged under circumstanagkerwise giving rise to anference of discrimination.’'Merrick
v. Hilton Worldwide, In¢.867 F.3d 1139, 1146 (9th Cir. 2017) (quotBachechner v. KPIX-TV
686 F.3d 1018, 1021 (9th Cir. 2012) (internal quotatnarks omitted)). While “[rleplacement by
an older employee suggests no discrimination,” ihe necessarily fatal to [Plaintiff's] claim.”
See Palmer v. United Stat§94 F.2d 534, 537 (9th Cir. 1988pther direct or circumstantial
evidence may support an inference of discriminatidee id.see, e.g., Digh21 F.3d at 1208-11
(citing statistical evidence reghng average age of workforeed identity of individuals who
were not fired)Loeb v. Textron, Inc600 F.2d 1003, 1013 n.9 (1st Cir. 1979) (explaining that
replacement by an older employs@es not disprove a plaintifffzrima faciecase conclusively,

such as where an older employee may have bieed to ward off a threatened lawsuBpnham
14
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v. Dresser Indus., Inc569 F.2d 187, 195 (3rd Cir. 1977) (findithat age discrimination claims
do not require proof of replacement by a youngeplegee and that it is “enough that [plaintiff]
was discharged because of his agéThe burden of establishingpaima faciecase of disparate
treatment is not onerousBurding 450 U.S. at 253.

Here, Defendant does not dispute that Plaint#t older than 40 ateftime of the adverse
employment action and was sédtorily performing his job.See Nidds113 F.3d at 917.
Defendant asserts, however, that Plaintifweplaced by two people who are both older than
him. Whereas Plaintiff wasorn in 1971, Tim Cody was born in 1964 and Ernesto Ramirez wa
bornin 1962. (Dkt. Nos. 38-at 1 & 30-3 at1.)

Plaintiff cites Dr. Wayne’s “fresh ideasbmment during their meetings about his
impending termination as evidence that givestosan inference of age discrimination because i
“connotes youth.” (Dkt. No. 37 at 10.) In geretatray remarks are sufficient to establish
discrimination.” See Merrick v. Farmers Ins. Groug92 F.3d 1434, 1438-39 (9th Cir. 1990)
(holding that a supervisor’s discriminatorynament about choosing athetr candidate because
they are “bright, intelligent, knowledgeable [aydlung man” was insufficient to shift the burden
to the defendant in an age discrimination suitgvertheless, courts have held that remarks with
direct connection to the adverse employnaadision may be sufficient to establisprana facie
case.See, e.g., Schnidrig v. Columbia Machine,,I86.F.3d 1406, 1410-11 (9th Cir. 1996)
(distinguishingMerrick on the basis of connection teetemployment decision). As #chnidrig
Plaintiff cites a comment made when he wasudismg his interest in bey considered for the
new positions. (Dkt. No. 30-1 at 8, Roberts Depo. at 18-ABhough it is a very close question,
the Court concludes that Defemdfa “fresh ideas” comment masupport an inference of age
discrimination because of its connection to thienteation. In the light most favorable to the
Plaintiff, “fresh” may indicate that HUSD chosetesminate him because it felt he was too old tc
generate new ideas. In view of the lenjemina faciestandard, the comment is sufficient to
suggest discriminatory motive.

Because Plaintiff has showrpama faciecase of age discrimination, the burden shifts to

Defendant to show a nondiscriminatory reason for the terminaiea.Warren58 F.3d at 442.
15
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1. Nondiscriminatory Reason

Defendant relies on the same nondiscritanareason: thatUSD was undergoing a
reorganization to save money for the Generaldr(Dkt. No. 30 at 12), and offers the same
evidence as described above. As with theafatiscrimination claimsbecause Defendant has
carried its burden of showing a nondiscriminat@gson, the burden shifts to Plaintiff to raise a
genuine issue as to whether Defendarmason was a pretext for age discriminatidfcDonnell
Douglas 411 U.S. at 802.

2. Pretext

For the reasons already described, RBRaimas shown that Defendant’s reason—in
addition to and combined with multiple othepé&nations found in the record—may have been
pretextual. Plaintiff has thuaised a genuine issue of maa¢fact that precludes summary
judgment on his age discrimination claim.

II. Failure to Prevent Discrimination (Count 4)

Plaintiff's claim for failure to prevent disenination survives summary judgment because
Plaintiff has viable @ims for racial discriminationna age discrimination. California
Government Code Section 12940(Kk) holds emplolyaige for “fail[ing] to take all reasonable
steps necessary to prevent discriminationl@rdssment from occurring.” Cal. Gov. Code §
12940(k). This cause of actionaseparate, actionable tort emable upon the establishment of
the usual elements of duty of care, breach, ¢eusand damages, but even “actual harassment
must rise to the level of FEHA discriminai to warrant a failure-to-prevent clairbickson v.
Burke Williams, InG.234 Cal. App. 4th 1307, 1313-14 (Cal. 2015). There must be predicate
discrimination to which this claim attach@sy employee cannot sue their employer for not
preventing discrimination that did not happdmujillo v. N. Cty. Transit Dist.63 Cal. App. 4th
280, 289 (1998). Because Plaintiff has shown genaswes of material fact as to whether
Defendant’s reason for terminadi him was pretext for raciahd age discrimination, Defendant’s
motion is denied as to Count 4.

IV.  Violation of Public Policy (Count 5)

Plaintiff's claim for violation of publigolicy likewise survives summary judgment
16
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because of the underlying facts that présegenuine issue & whether a wrongful
termination—wrongful because it may have bdestriminatory on the basis of race or age—
occurred. To prevail on a cause of actiormioongful discharge in violation of public policy,
Plaintiff must show (1) the termination of amployer-employee relationship, (2) that the
violation of public policy was aubstantial motivating reason fora#itiff's discharge, (3) that
Plaintiff was harmed, and (4) that discharge waslsstantial factor in e¢sing Plaintiff’'s harm.
Yau v. Santa Margarita Ford, In229 Cal. App. 4th 144, 152014); Judicial Council of
California Civil Jury Instructins, 8 2430 Wrongful Termination. The public policy must (1) be
supported by “either constitutional or statutorg\psions,” (2) inure[] to the benefit of the
public,” (3) have been articulated at the tiof@lischarge, and (4) be “fundamental and
substantial.”Yay 229 Cal. App. 4th at 155.

Here, Plaintiff established that there veaerminated employer-employee relationship
between him and Defendant, (Dkt. No. 1), aamlputlined above, hadentified evidence
sufficient to support a finding that racial and age discriminatiar wes motivating factor behind
his firing. See, e.g.Dkt. No. 30-1 at 8-9, Roberts Depo. atZ3) As to the “articulation” and
“public policy” prongs unde¥auy Defendant argues that Plaintif&s not stated any statutory or
constitutional provision in Cabirnia law that supports Plaifi's charges of a public policy
violation. (Dkt. No. 30 at 17.) However, Plaihmay state a claim fowrongful discharge in
violation of public policy based on discrimiman claims under FEHA and has done so h&ee
Stevenson v. Superior Cout6 Cal. 4th 880, 895-96 (1997) (Hwig that FEHA's policy against
age discrimination in employment is “fundamedihand therefore sufficient to support the
common law tort claim)see also Rojo v. Kligeb2 Cal. 3d 65, 74 (1990) (noting that FEHA's
prohibition of racial, age, sexiyand other discrimination do@st supplant the common law of
California). Wrongful dischargleased on other types of discrimination under FEHA, such as tl
racial discrimination Plaintiff aliges here, are similarly cognizalgkaims for violation of public
policy. See Stevensph6 Cal. 4th at 906 (rejecting the dissent’'s argument that the broad hold
in Rojois distinguishable because it involved a dif&, but still proteied, classification of

discrimination under FEHA). FEHA was enacted, ard therefore articuladeas public policy,
17
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in 1980, long before HUSD discharged Plaintiffefendant’s motion as to Count 5 is therefore
denied.
CONCLUSION
For the reasons stated above, the CO&BNIES Defendant’s Motion for Summary
Judgment. This Order disposes of Docket No. 30.
IT IS SO ORDERED.
Dated: March 11, 2019

Topustic Suthls

JACQUELINE SCOTT CORL
United States Magistrate Judge
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