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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

FEDERAL TRADE COMMISSION,
Plaintiff,

Case NdlL8-cv-02454-JSC

ORDER RE: CROSS MOTIONS FOR
v. SUMMARY JUDGMENT:

PLAINTIFE’'S MOTION FOR PARTIAL
LENDINGCLUB CORPORATION, JUDGMENT ON THE PLEADINGS:
CROSS MOTIONS TO EXCLUDE
Defendant. EXPERT TESTIMONY:
ADMINISTRATIVE MOTIONS TO
FILE UNDER SEAL

Re: Dkt. Nos. 137-40, 143, 145-47, 155,
201, 211, 215, 218, 221, 234, 236, 239, 241,
248-265, 268

The Federal Trade Commission (“the FTCnlgs causes of action against LendingClub
Corporation (“LendingClub” or “[Bfendant”) alleging deceptiva&d unfair business practices in
violation of Section 5(a) of the Federal Tes@ommission Act (“FTC Act”), 15 U.S.C. § 45(a),
and violation of the Gramm-Leach-Bliley Ac("4GLB Act”) Privacy of Consumer Financial
Information Rule (“Privacy Ruland Regulation P”), 16 C.F.R.383, recodified at 12 C.F.R. §
1016. (Dkt. No. 57 at  £.)Now pending before the CourtearendingClub’s motion to exclude
expert testimony, (Dkt. No. 138he FTC’s motion for partigbdgment on the pleadings on
LendingClub’s affirmative defenses, (Dkt. Nk89), LendingClub’s motion for partial summary
judgment, (Dkt. No. 143), the FTC’s motion furmmary judgment, (Dkt. No. 147), the FTC’s
motion to exclude expert testimor(idkt. No. 155), and the parties’ mehistrative motions to seal
portions of those filings, (Dkt. Nos. 137, 140, 145, 146, 201, 211, 215, 218, 221, 234, 236, 21
241, 248-265%. After careful considerain of the parties’ briefingral having had the benefit of

! Record citations are to materialthe Electronic Case File (“ECF’pinpoint citdions are to the
ECF-generated page numbershet top of te documents.

2 Both parties have consented to the jurisdittif a magistrate judge pursuant to 28 U.S.C. §
636(c). (Dkt. Nos. 6 & 12.)
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oral argument on April 27, 2020, the Corules as set forth below.
BACKGROUND

l. The Parties

A. The FTC

“The FTC is an independent agency of theted States Governmecreated by statute.”
(Dkt. No. 57 at 1 5 (citing 15 U.S.C. 88 41-58).) psst of its duties, and aslevant here, “[t]he
FTC enforces Section 5(a) of the FTC Act, 151C.. § 45(a), which prohibits unfair or deceptive
acts or practices in @&ffecting commerce.”Id.) In addition, the FTC “enforces the Privacy
Rule, 16 C.F.R. Part 313, recodified at 12 C.BR016, which requires financial institutions to
protect the privacy of esumer information.” I¢l.)

B. LendingClub

LendingClub is a Delaware corporatiomrfeed in 2006; it is headquartered in San
Francisco, California. (Dkt. Nos. 140-4 at Bed under seal) & 140-8, Ex. 1 at 6 (30:21) (filed
under seal).) LendingClub has operated anifierpeer-to-peer lenalg platform” since 2007
“that connects borrowers and investors.”k{INo. 140-4 at 9.) “Through LendingClub’s
platform, consumers can apply fand obtain personédans underwritten and issued by a third-
party bank, WebBank.”ld.) LendingClub’s platform also “fadates the purchase of interests in

the loans by retail and institutional investorsld. LendingClub is not a lender; instead, it

“services the loans, manages customer servickaats as an intermediary between borrowers and

investors.” [d.) More than three million customers “leaused LendingClub’s platform to obtain
loans worth, in aggregatmore than $43 billion.” I¢l.)
I. Factual Background

The following facts are undisputed.

A. LendingClub’s Website and Online Loan Application

1. “No Hidden Fees” and Disclosure of Origination Fee

Lending Club charges borroweas “origination fee of 1% t6%” of the total requested

loan amount in connection with its unsecupedsonal loans. (Dkt. No. 81 at § 10.) The

origination fee “is deducted up-front frometproceeds disbursed to the borrowetd.)( Thus,
2
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“the amount of money disbursedddorrower’s bank account is lekan the total loan amount by
the amount of the origination fee.Td( at 1 24.) Between 2013 and 2018, the origination fee
averaged nearly 5% of the borrower’s requested loan amddnat { 23.) Borrowers are
obligated to repay the entire loamount they initially requesteishcluding the origination fee.
(Dkt. No. 145-4 at | 3 (filed under seal).)

From 2012 until mid-2018, LendingClub adtreed its personal loans to consumers
through mail, email, and online adveetisents as containing “no hidden feés(Dkt. Nos. 81 at
10 & 145-4 at 11 1, 31-38.) During that timexsomers could apply for personal loans directly
through LendingClub’s website, www.lendingclub.co(@kt. No. 81 at  15.) Online loan
applicants were required to complete a forimvpting basic information #tt LendingClub used to
assess “baseline creditworthiness criteria” and conduct a “fronteeedit check. (Dkt. No. 81 at
15.) LendingClub rejected applicants who failegbass the front-end chHes baseline criteria.
(Id.) Applicants who met the baseline critenare directed to a loan offer webpage (“Offer
page”) that included a bold-faced “Loan Amountld. @t 15.) The webpage represented that th

loan included “[n]o hidden fees” belownaasked smiley face (“bandit”) iconld()

iiLendingClub

Excellent! You Qualify for a Credit Card Refinance Loan

$10,000 $329 24 (36 payments) 11.39%

@. ﬁ -8

3 LendingClub removed the statent “no hidden fees” from its vesite in May 2018. (Dkt. No.
81 at 9.) Some mail advertisements continioestate “no hidden fees” until September 2018.
(SeeDkt. No. 145-4 at 1 32.) LendingClub adoptkd FTC’s preferred disclosures on the Offer
page in February 2019. (Dkt. No. 218-4 at 27.)

3
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(Dkt. No. 145-4 at 1 1¢%)On desktops, the webpage allowsers to click on a “tooltip,” which
is “a green dot with a white question mark insidppearing beside the word “APR.” (Dkt. No.
81 at 1 20.) If users clicked @n hovered over the tooltip, a pogp-window appeared with text
explaining the Annual Percentage Rate (“APRiY aotifying users that the APR includes “a oneg
time origination fee . . . that is celited out of your loan proceedsSef id see alsdkt. No.

145-4 at § 13.) The pop-up window provides thacéxiollar amount of therigination fee. Id.)

iiLendingClub

Excellent! You Qualify for a Credit Card Refinance Loan

$10,000 $308.73 (36 payments) 6.99% 9.41%

(Dkt. No. 145-4 at 1 13.) Users accessing thepage through a mobile device would have to
click on the APR rate itself tproduce the same pop-up window. (Dkt. No. 81 at 1 22.) An
applicant was not required to click on theltip to proceed with the loan applicatidr(ld. at
21)

4 All screenshots are takémom the FTC’s motion for sumany judgment and LendingClub’s
opposition, and the exhibits in support of same, or the Court’s October 2018 Order. In some
instances, the Court cropped the screenshofsirimatting purposes. The FTC’s motion specifie
that the screenshots reflect the December 2@i€ion of LendingCluls desktop website.Sge

Dkt. No. 150-3, Ex. 3 at 2.) There is no disptlitat the screenshotdleet LendingClub’s online
loan application flow as it existétbr most of the relevant time ped.” (Dkt. No. 145-4 at § 8.)
51In June 2017, LendingClub added a footer #olthan Offer Page stating: “All loans made by
WebBank, Member FDIC. Your actual rate deg® upon credit score, loan amount, loan term,
and credit usage & history. €PAPR ranges from 5.99% 8%5.89%. For example, you could
receive a loan of $6,000 with an interest rat&.80% and a 5.00% origition fee of $300 for an
APR of 11.51%. In this example, you widaeive $5,700 and will malds monthly payments of
$187.99. The total amount repayable will be $8,84. Your APR will be determined based on
your credit at the time of applitan. The originatiorfee ranges from 1% 6% and the average
origination fee is 5.49% as of Q1 2017.eféis no down payment and there is never a
prepayment penalty. Closing of your loan @amtngent upon your agreentesf all the required
agreements and disclosures on the www.lendlilgcom website. All loans via LendingClub
have a minimum repayment term38 months or longer.” (Dkt. Nd49-6, Ex. 34 at 4.) As of
February 28, 2019, the Loan Offer page disclosestlgination fee without use of the tooltip anc
in addition to the footer. (Dkt. No. 145a4 9 77 (citing Dkt. No. 149-6, Ex. 34).)

4
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The origination fee was next disclosed onltban Rate & Terms webpage containing the
federally-required Truth In Lending DisclaguStatement (“TILA disclosure”).Id. at 11 29, 30.)
The TILA disclosure’s Federal Box accountedtfog origination fee ithe amount listed in the

“Amount Financed” box stating: “The amounta@kdit provided to you or on your behalf.”

tiiLendingClub

Loan Rate & Terms
(1)+»(2)+»(3)+:

Check Your Rate Loan Detads | oan Terma

TRUTH IN LENDING DISCLOSURE STATEMENT

Lemder Dotiower
5
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Numbar of payments Amoart |&) Whan paymants ara duaia)
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nan a ¥ Pr are dud
gme = =) 5]
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¥l 0
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5.00% ¢ the 1318 payment IMOount of $15. Ths %@ & thamped 0y 0NCE er B payment
—
tao b
Seee your Dot oveer agr sement fos amy ddtonal nforma tion about nongssy mend, delaull, of offws matlers ebated 10 you

(Dkt. No. 53 at 139)

“[1Iln most standard screen configurationge user must then scroll down webpage to sg

® The Court has altered the semehot by presenting it as twgseate images to increase the
clarity of the images and provide a betepresentation of the actual user view.
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an itemized breakdown that includes the “QOraion Fee[].” (Dkt. No. 81 at T 30.)

Oher han payment dales, dems mareed je) will decrease il you receive ess Than 100% lunding. Regardiess of
ihe ulimate amourd of e loan, your APR will not change. Subject 10 your Nght 1o canced, an unsecured loan
may 1880 for Jeg & than the Pull raqus sted loan amoent 1 1t (s not 100% funded by the &nd of the Istng period

YOou @ré nol reQuired 1o Compiele Uss agr eement mvely DECIUsE ¥Ou Nave received Nese disCloduies o
signed a bhorrower agreamant

(Dkt. No. 53 at 14.) Applicants muscroll to the bottom of the page and click “Next” to comple
the loan application. (Dkt. N&1 at 1 30.) Prior to January 2056me mobile users could click

“I Agree” to complete the loan application withidwaving to scroll past the TILA disclosure and

itemized breakdown listing éhorigination fee. I¢l. at  32.)

After clicking “Next,” applcants entered their bank accounbrmation andvere taken to

an “Account Summary” page that until NovemBed.7, stated: “Your $[amount requested] loan

is on the way. What's next?'1d( at § 34see alsdkt. No. 145-4 at § 80.)

LHLendingClub =

Your $10,000 lcan is on the way. Whalt's next?

& FINAL REVIEW

r To-Do st

$10.000 S$308.73 36 months 9.41%

e
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(Dkt. No. 220-5, Ex. 26 (redacted version of docuniiéed under seal).)The loan amount listed
did not reflect subtraction of thegigination fee. The Account Summgage is the final page of
the application flow. (Dkt. No. 145-4 at  80.)
2. Disclosure of the Origination Fee on the “Rates & Fees” Webpage
LendingClub’s website contains a “Rates &Fépage that is sepze from the online
loan application flow. Ifl. at 1 29.) To access the page from the website’s homepage, users
navigate to the “Personal Loans” pagel then click on “Rates & Fees.ld() The page explains

that the origination fee is an up-front fee tisatleducted from the amount applied-for.

How rates and fees work

Hero's whal's swolved in a personal loan through LendingClub
F v 0

Interest Rate Origination Fee Annual Percentage Rate (APA)

Whal yous pay sach year in interes], shown an a A ore time fee ol 1 6% that's enly charged The tolal yearly cost of your loan, inclading
porcentange of the lotal amount you borrowod wihion you rocele your loan. I's cbod [ram bolh (he intorest rate the angination foo.
your loan whon the loan s Esucd, so you'l The AFH iz tha bost way o queckdy compara
receve the amount you appliied lor minoes the your yearty cosis for different inan opfions.
arigination toe

(Dkt. No. 223-3, Ex. 2 at 5.) Because the “R&#d3ees” page is not included in the loan
application flow, an applicant need naew the page to apply for a loan.

During the relevant time period, LendingCh@zeived tens of thousds of inquiries and
hundreds of formal complaints frooonsumers regarding the origtion fee. (Dkt. No. 145-4 at
19 45-52.) LendingClub’s internebnsumer studies and survegempliance reviews, employee
training materials, and commuaitions among employees aldressed issues regarding
disclosure of the agination fee. Id. at 11 53, 55, 59-66, 73-75.) Between April 2013 and
February 2019, LendingClub issued over 3 millimsonal loans and collect over $2 billion in
origination fees. (Dkt. No. 152-1, E&.at 1 13 (filed under seal).)

B. Communication of Loan Approval

Until November 2017, the Account Summary pagermed applicants that their loans
7
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were “on the way”; however, the page also includédo-Do List” and informed applicants that
they must complete the items on the list and rmg@lub would then “finik the final review” of
the application. eeDkt. No. 220-5, Ex. 26 (“Please comi@ell tasks on your To-Do List. Once
complete, we can finish the fingeview of the application.”)see alsdkt. No. 145-4 at  80.)
Between April 2015 and mid-November 20L8ndingClub sent applicants who had
completed the application through the Account Samynpage an email stag in large bold type:
“Your Loan is 100% Backed.” (Dkt. No. 177-1, E¥28 at 5-11 (filed under seal).) One version

stated:

ki LendingClub

Your Loan is 100% Backed

Great newsl Investors have backed your loan 100%. Your money s almost in your
visit your Account Summary 1o view the details of your
ding Clubl

(Id. at 7.) Other versions stated that tpplecant had to completine “To-Do List” and

LendingClub had to complete itBnal review” before the applicant received the loan.

i LendingClub

Your Loan is 100% Backed

(Id.at 11.)
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Another version provided aduainal detail regarding thienal review process.

i3 LendingClub Finish Your To-Do List >

Your Loan is 100% Backed

Hi %% =ProperCase(FIRST_NAIME )=*

(Id. at 9.)

Beginning in mid-November 2015, Lendinig6 replaced the “Your Loan is 100%
Backed” large-print language with “You're ostep closer to getting your loan.Sde idat 12-
14.) However, the emails retained the languadbe body: “Great news! Investors have backed
your loan 100%.” $ee id. The emails included this languagetil October 2018. (Dkt. No. 145-
4 at 1 195.)

Some applicants who completed all the itemgheir To-Do List were ultimately denied a
loan after LendingClub conducted itback-end” review otheir applications.(Dkt. No. 81 at 1
35-40.) Similarly, prior to Jun2016, LendingClub denied loansgome applicants after they had
received the “100%acked” emails. I¢l. at  36.) “LendingClub voluntarily changed its
processes for nearly all classes of loans’uimeJ2016, and since that time, “only consumers whq
successfully completed the verification processid have their loan applications listed for
investor backing and be notified when tHeains were fully backed by investors.Id.{

LendingClub received compids from consumers th#tte Account Summary page’s
language that their loans were “on the way” wasfusing and indicated that applicants were
already approved, and internapogts acknowledged that the pagas confusing. (Dkt. No. 145-

4 at 11 81-86.) LendingClub also received complaints regarding the “100% Backed” langua
9
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from applicants who thought the emails wated that their loans were approveldl. &t 9 94
(citing Dkt. Nos. 190-21, Ex. 247 (filed under se&al}50-7, Ex. 7 (filed undeseal)).) Internal
LendingClub communications recognized tthe language could be confusingd. @t 95, 96.)

C. Withdrawal of Fees

LendingClub’s “default methodf receiving consumers’ sctieled monthly payments is
automated electronic bank accourtharawal via ACH [Automatelearing House] transfer.”
(Dkt. No. 57 at 42 & 81 at  42Gonsumers can choose to opt oUWACH transfers and pay by
check. (Dkt. No. 81 at 1 42.) 98% of LendinglCs consumers pay by ACH transfer. (Dkt. No.
140-6 at 7 11.)

LendingClub’s use of ACH transfers has tesaiin erroneous withdrawals, “including
double payments and chargiofjcustomers who cancelleditomatic payments.”Id. at 1 43.) In
some cases, consumers wereregously charged hundreds or thawsof dollars and incurred
overdraft fees. (Dkt. No. 145-4 at 11 105-0bendingClub has refundeztroneous withdrawals
and overdraft fees when notified by consunadrthe issue. (Dkt. No. 81 at { 47.)

“Between August 2016 and June 2019, consu@mmtacted their financial institutions to
dispute Defendant’s unauthorized ACH withdrasva}490 times, totaling &ast $3.8 million.”
(Dkt. No. 145-4 at § 109.)

D. Privacy Policy

LendingClub collects nonpublic personal inforraatfrom prospective borrowers in its
loan application process. KD No. 81 at 1 48.) In May 201the FTC sent LendingClub a civil
investigative demand (“CID”) inquing about its privacy disclosuresltan applicants. (Dkt. No.
145-4 at § 139.) Since late 2016, LendingClubrbgsired prospective bomers to check a box
acknowledging its Privacy Policy “@snecessary step to comphgtia personal loan application
through LendingClub.” (Dkt. NaB1 at 9 51.) Prior to December 2016, “LendingClub required
prospective borrowers to checlkax agreeing to its Terms of &swhich included a consent to
the Privacy Policy, as a necegsatep to completing a pensal loan application through
LendingClub.” (d.)

I
10




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

lll.  Procedural History

The FTC filed its original complaint iMay 2018, bringing ttee claims against
LendingClub for the following alleged violation$ Section 5 of the FTC Act: (1) deceptive
practices in charging the origition fee (“Count 1”); (2) deq#ive practices in communicating
loan approval prior to backad review (“Count II”); and (Bunfair practices in making
unauthorized withdrawals from customer acco(f@sunt III”). (Dkt. No. 1.) The original
complaint also brought a claimrfaiolation of the GLB Act’s Privacy Rule and Regulation P
(“Count IV"). (Id.) LendingClub moved to dismiss the complaint pursuant to Federal Rule of
Civil Procedure 12(b)(6), and the @b granted that motion in pam@ denied it in part in October
2018; specifically, the Court grantelismissal with leave to amead to Count Il and denied the
motion as to Counts I, 1gnd IV. (Dkt. No. 53.)

The FTC filed an amended complaint (tRAC”) on October 22, 2018, asserting the sam
four claims set forth in its original complaiarising from LendingClub’s representation of “no
hidden fees” to prospective consumer loan iappts, LendingClub’s practices related to its
consumer loan application process and comsprivacy protections, and LendingClub’s loan
repayment collection methods(See generallpkt. No. 57.) LendingClufiled its answer to the
FAC on November 13, 2018, asserting 19 affirmativiersges. (Dkt. No. 58.5hortly thereafter
the FTC moved to strike certain affirmative defes, (Dkt. No. 62), arthe Court granted that
motion in part, (Dkt. No. 80). LendingCldiled an Amended Answer in May 2019, denying
liability as to all claimsand asserting nine affirmaéwdefenses. (Dkt. No. 81.)

Pursuant to the Court’s pregttischeduling ordefact and expert diswery has closed, and
the matter is set for beh trial commencing on October 19, 20ZDkt. No. 93.) The patrties filed
their respective motionfer summary judgment on Februéy, 2020. (Dkt. Nos. 143 & 147.)
The motions are fully briefed.SéeDkt. Nos. 216; 223; 240, 242.) The parties also filed their

" Counts | and Il of the FAC allege deceptive praim violation of Section 5(a) of the FTC Act
based on a hidden loan origination fee, baddingClub’s practice isommunicating loan
approval, respectively. (Dkt. N&7 at 1 56-61.) Count IIl allegeinfair practices under Section
5(a) based on unauthorized withdrawals fithi accounts of LendingCldban recipients. I¢. at
11 62-64.) Count IV allegasolations of the Privacy Rule and Regulation P based on
LendingClub’s failure to deliver an ingti privacy notice to customersld(at 11 65-67.)

11
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respective motions to exclude expert testiy, (Dkt. Nos. 138 & 155), and the FTC filed its
motion for partial judgment on ¢pleadings, (Dkt. No. 139), on February 27, 2020. The motio
are fully briefed. $eeDkt. Nos. 202; 207; 212; 224, 235;8B The Court heard oral argument
on April 27, 2020.

DISCUSSION
l. Motions for Summary Judgment

The FTC moves for summary judgment diclaims and LendinglDb cross-moves for
summary judgment o@ounts Ill and IV.

A. Section 5 Deceptive Acts (Counts | and Il)

Section 5 of the FTC Act prohibits “unfair deceptive acts or praces in or affecting
commerce.” 15 U.S.C. § 45(a)(1). To estabsisPection 5 deceptive practices claim, the FTC
must prove three elements: (1héte is a representation, omissionpractice that,” (2) “is likely
to mislead consumers actingasonably under the circumstanaey]” (3) “the representation,
omission, or practice is materialPTC v. Stefanchikb59 F.3d 924, 928 (9th Cir. 2009) (internal
guotation marks and citation omitted).

“Deception may be found based on the ingiression’ created by a representatiold”
(quotingFTC v. Cyberspace.Com LI.@53 F.3d 1196, 1200 (9th Cir. 2006) (“A solicitation may
be likely to mislead by virtue dhe net impression d@reates even though the solicitation also
contains truthful disclosures.”)). Proof of actual deception is not necessary for purposes of
Section 5 liability; instead, the FTC need only shbat the representation is likely to mislead
reasonable consumerSee, e.g., FTC v. AMG Capital Mgmt, L1910 F.3d 417, 424 (9th Cir.
2018) (“This consumer-friendly standard doesneguire the Commission to provide proof of
actual deception.”) (alteratiomternal quotation markgnd citation omitted)Cyberspace.Com
453 F.3d at 1201 (noting that evidence of acteakgtion is not required but is “highly probative
to show that a practice is liketyg mislead consumers acting readdpainder the ciremstances”).
Accordingly, LendingClub’s insistence that the FTC must prove that LendingClub’s statemen
“caused a significant minority @onsumers to be deceivedeg, e.gDkt. No. 218-4 at 15-16) is

contrary to Ninth Circuit law andot the test the Court will apply.
12
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1. Countl

There is no dispute that LendingClub maderdpresentation “no hidden fees” until mid-
2018. Thus, the first element of the FTC’s Sath deceptive practices claim is undisputed.
The question then is whether the FTC has satists initial burden on summary judgment of
showing that “no reasonable fanter could conclude that tis®licitation was not likely to
deceive consumers acting reasonably under themsstances,” and that the representation was
material. See Cyberspace.Codb3 F.3d at 1201. Whether LendClub’s representation that
prospective borrowers would receive a specifamlamount with “no hidden fees” was likely to
mislead a reasonable consumergais on whether the originatifee was in fact “hidden” or
concealed in the loan applicationwl; thus, the starting point is thean application flow itself.

A reasonable trier of facbald find that the net impressiaf “no hidden fees” was likely
to mislead based on a facial reviefthe loan applidon flow itself. To recap: LendingClub’s
advertisements and loan apptioa flow represented to prosge® borrowers that they could
obtain a specific loan amount witho hidden fees.” The loaapplication then concealed the
origination fee behind a tooltip and in a fine pfoter before affirmatively disclosing it at the
bottom of the TILA disclosure in a single libetween two paragraplsentaining bold text.

There is no dispute that prior to the May 20180ogal of the “no hiddefees” representation, the
loan application flow itself coatned no other disclosures of thiegination fee. Thus, the FTC
has satisfied its initial burden of demonstratingt the “no hidden feesépresentation was likely
to mislead consumerstatg reasonably under the circumstanisesause the loan application flow
concealed the origination fee; thgitthe origination fee was hidden.

The FTC asserts that the Cosiinquiry should end there because a facial review of the
loan application flow is all tht is necessary to resolve 8ec 5 deception cases on summary
judgment. In other words, the FTC contends évatryreasonable trier of & would have to find
that the net impression was misleading. Whileasonable trier of fact atd find that the TILA
disclosure was insufficient to make the “ndden fees” representatioot misleading, drawing
all reasonable inferences in LendClub’s favor, a reasonable trighrfact could fnd that it was

sufficient.
13
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First, as LendingClub has vigorously arguleughout this case,ardisclosure of the
origination fee was TILA compliant; in other vats, federal law did not require any further
disclosure of the origination fee (putting asidefi€C Act). From that facia reasonable trier of
fact might find that the origation fee was not hidden. The cases upon which the FTC relies fq
the proposition that such an inferenceaas$ reasonable are distinguishable FTrC v. AMG
Capital Mgmt, LLC for example, the Ninth Circuit affned the district court’'s summary

judgment ruling in favor of the FTC based on thedtygideceptive nature of the representation 3

issue—a TILA disclosure page an“Loan Note” that prominentlgresented loan repayment terms

in the Federal Box of the TILA disclosure but &&th different repayment terms in fine print
below the Federal Box that included additional glear and borrowers weagitomatically entered
into the fine print repayment plan and hatiirmatively opt-out. 910 F.3d at 422-23. The cour
agreed “that the loan note was deceptive bedads® not accurately disase the loan’s terms,”
finding that the “Loan Note’s finprint does not reasonably claritye repayment terms] because
it is riddled with still more nsleading statements” and “fails to cure the misleading ‘net
impression’ created by the TILA boxId. at 423-24. Here, in consg there is no argument that
the TILA disclosure was inaccurate as to tbesfcharged, only that the disclosure of the
origination fee was not sufficiently prominentrtot be considered “hidden.” That may be the
trier of fact’s final determirtgon, but that is not &nding that can benade without weighing
evidence.

Cyberspace.Cons similarly distinguishable. Hne the FTC brought a Section 5 claim
based on a solicitation in the formha check for a few dollarghe net impression of which
conveyed to reasonable consumeesrésolution of “some small, tatanding debt.” 453 F.3d at
1200-01 (internal quotation markscacaitation omitted). However, a fine print notice “on the
reverse side of the check” informed consumeas ¢ashing the check activated a monthly interng
service.ld. The court conducted a facia@view of the check andfamed the district court’s
ruling “that no reasonable factfindeould conclude that the satiation was not likely to deceive
consumers acting reasonablyder the circumstancesld. at 1201. The court then went on to

note that undisputed extrinsic “bolstered’atmclusion; specificaf, the solicitation “actually
14
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deceived nearly 225,000 individuaiad small businesses,” or roug8§ percenbf all recipients.
Id. No such undisputed facts regarding ovazlming actual deception are present here.

Second, at least some of LemgiClub’s extrinsic evidence ffilner supports an inference
that the net impression of the “no hidden feepresentation was nékely to mislead a
reasonable consumer about the origination fem. purposes of this Order the Court will discuss
two areas: Consumer Financial Protectiondduwr (“CFPB”) Review and Conversion Rates.

a. CFPBReview

LendingClub voluntarily sought to work withe CFPB over a period of years on “Project
Catalyst,® during which the CFPB conducted a “pagegage review of -- and were thoroughly
familiar with every aspect of the loan applicatitow, . . . includ[ing] réerences to the phrase,
‘no hidden fees.” (Dkt. No. 268t 19:22-25.) LendingClub assetftait the CFPB “did not raise
any issue” with the loan applitan flow during its review. Ifl. at 19:25-20:1.)

LendingClub’s briefing cites the deposititestimony of its Chief Executive Officer
(“CEQ”) Scott Sanborn, who testified that thendingClub applied for Bject Catalyst in 2013,
engaged in discussions with the CFPB regartdengdingClub’s TILA disclosure, and as part of
those discussions, the CFPB reviewed LendingGltdmtire end-to-end pcess” and “went page-
by-page through the loapplication funnel.” $eeDkt. No. 219-11 at 10-15.) Mr. Sanborn
further testified that LendingClub sent the CFRRIocument containing ssenshots of the entire
application flow” at tle “[e]nd of 2015.” [d. at 15 (235:7-12).) MiSanborn testified that the
CFPB raised an issue with LendingClub’s shtliscontinued processirfige for customers who

repay their loans by checlsge idat 14-15 (234:2-235:6)); hower, the CFPB “expressed no

8 The CFPB is an independent government agéasked with “enforc[ing] Federal consumer
financial law consistently for the purpose osering that all consumers have access to markets
for consumer financial producta@services and that markets émnsumer financial products and
services are fair, transpareatid competitive.” 12 U.S.C. § 5511(a). The CFPB'’s statutory
objectives include “ensuring that, tirespect to consumer finanigmoducts and services[:] (1)
consumers are provided with tilmend understandable informatitmmake responsible decisions
about financial transactions; [dn@) consumers are protected froamfair, deceptive, or abusive
acts and practices and from discriminatiod? U.S.C. 5511(b)(1)-(2). The CFPB launched
“Project Catalyst” in November 2012 in an etfto collaborate with companies and “encourage
consumer-friendly innovation arghtrepreneurship in markets fmonsumer financial products
and services.” (Dkt. No. 223-12, Ex. 11 at 2.)

15
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concerns regarding the origination fee disal@s in LendingClub’application flow,” §eeDkt.
No. 218-4 at 21 (emphasis omitted)).

LendingClub also cites thlaeposition testimony of Jamdackson, WebBank’s Senior
Vice President of Strategic Partner Oversight, who testified in his capacity as a corporate
representative for WebBank. Mr. Jackson testis to LendingClub’discussions with the
CFPB regarding Project Catalyahd stated that he could noetall any interactions where [the
CFPB] suggested that the preseor the application flow dhe disclosures were out of
compliance.” (Dkt. No. 223-14, Ex. 13 at 10 (43)1) In response to a question regarding
whether the CFPB would have raisatdissue if they “saw a prash with the disclosures of the

origination fee and the applicati flow,” Mr. Jackson answered:

So obviously it's speculation, | carsay what they would or would

not do, but my general experieremed understanding of the CFPB is

if they think you’re doing sontking wrong, you know, we would
have been talking about that rather than about a test for new
disclosures. Right? We were having a positive, how-can-we-
improve-things conversation. Thabnversation, | suspect -- and
again, only my speculation -- wabhave been different had they
actually thought we were doing something wrong.”

(Id. at 10 (43:11-20).) LendgClub asserts that “[t]he factahCFPB staff conducted extensive
diligence on LendingClub’s entire application fland did not find any issues with the originatio
fee disclosures is strong evidence that the distdssare neither ‘hidden’ nor deceptive.” (Dkt.
No. 218-4 at 21.)

LendingClub’s argument as tbe “strong” weight of sth evidence is misplaced; on
summary judgment it is enougtthe evidence creates a genudispute of mateal fact as to
whether the representation was likely to misleadweier, viewing the evidence in the light mos
favorable to LendingClub, élack of action on the part of tagency charged with ensuring that
consumers of financial products and services are protected from unfair or deceptive practice
after that agency’s review ofdfthallenged service—is both genuarel material because it gives
rise to a reasonable inference that the netesgion of the representation “no hidden fees” was
not likely to mislead.

The FTC asserts that LendingClub’s argutregarding CFPB veew of the loan
16
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application flow is “both immatél and unsupported.” (Dkt. No. 239%513.) Not so. First, if
the CFPB conducted a “page-by-page” review efldan application flow and did not flag an
issue as to the disclosure of the origination ¥g@le at the same timeisang a concern about the
processing fee, then that evidens material to the second elemh of a Section 5 claim because
the theory underlying Count | teat the representation “no hiddéees” was likely to mislead a
reasonable consumer based on the allegedly guadie disclosure of éhorigination fee.

Second, the argument is supported by teegn®ny of Mr. Sanborn and Mr. Jackson.
Although the submitted portion of MBanborn’s deposition transcrighbes not directly address
whether the CFPB expressed consaregarding disclosure ofdlorigination fee, Mr. Jackson
testified that he did not “recalhg interactions where [the CFPB]ggested that the process or th
application flow or the discloses were out of compliance.’S€eDkt. No. 223-14 at 10 (43:1-3).)
The FTC asserts that Mr. Jackson’s testimony tifotess “speculative opinion testimony” from an
obviously biased source who “waset qualified as an expemd offered no repar (Dkt. No.
239-5 at 13.) The FTC is correct that thetiom of Mr. Jackson’s testimony discussing his
“general experience and understanding ofGR®B” was speculative; however, the testimony
regarding his recollection of tl@~PB’s review was not. Mr. Jasbn is of course a competent
witness as to his own recollectiohevents. And the FTC’s arguneas to bias is a classic trial
argument not apppriate for sumrary judgment.

In sum, the cited testimorsupports LendingClub’s overarching argument that the CFPEH
reviewed the loan application floand did not raise an issue witte disclosure of the origination
fee. On summary judgment the@t cannot weigh that evidence or determine the credibility of
the deponentsSee George v. EdhoJm52 F.3d 1206, 1214 (9th Cir. 2014) (noting that
“credibility determinations, the weighing of the esmate, and the drawing of legitimate inference
from facts” are inappropriaten summary judgment) (interdnguotation marks and citation
omitted). It is sufficient thathe deposition testimony gives rigea reasonable inference that the
CFPB did not view the loan application contagthe “no hidden fees” representation as being
misleading. Further, evidence that LendingClub vealrilyt submitted its loampplication flow to

the CFPB for review and feedback years priahtse action “underscores how this case is very
17
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unlike the straightforward deception casesn which the FTC purports to relySee FTC v.

DirecTV, Inc, No. 15-cv-01129-HSG, 2018 WL 3911196, at *18 (N.D. Cal. Aug. 16, 2018)

(concluding following a bench trial that defendafiinvestment in substantial resources in

analyzing its operations, candydtlentifying areas for improveemt, and following through on a

number of improvements does napport a finding that the company violated the FTC Act”).
b. ConversionRates

LendingClub also argues that there is augee dispute over “convgion rate evidence”
that renders summary judgmemiproper. (Dkt. No. 218-4 at 27.) LendingClub defines the
“conversion rate” as “the perdage of applicants who ultinely become borrowers.”ld. at 18
n.9.) The FTC similarly definas“as the rate at which coasers proceed with the loan
application and become rauge-generating borrowers.” (Dkt. No. 145-4 at  39.)

The FTC’s Statement of Undisputed Maaéfacts states, pertinent part, that
LendingClub “rejected suggestedpmvements to its fee disclosareecause it believed that
clearly and conspicuously disclosing thefumt fee would drivalown conversion.” Ifl. at  67.)
LendingClub’s opposition counters tHaendingClub always understood the origination fee to b

clearly and conspicuously disclosed on the Thage,” and cites datahowing that added

origination fee disclosures on the Offer page do not materially impact application-to-borrowef

conversion rates.” (Dkt. No. 218at 27 (citing, among others, DINo. 219-5, Ex. 6 at {1 109-10
(Expert report of Dr. Yoram €¥ry) Wind (filed under seal)).Yhe FTC seeks to exclude the
testimony of Dr. Wind. (SeeDkt. No. 175-1 at 9-17 (filed undseal).) Thus, the Court first
addresses Dr. Wind's testimony amntether it is admissible.
I. Dr. Wind’s Expert Testimony
LendingClub hired Dr. Wind & assess the effectiveness of the disclosures of the
origination fee associated with loans avagathirough LendingClub’s pfatrm.” (Dkt. No. 219-

5, Ex. 6 at 1 1.) Dr. Wind conducted an iniBaperiment in Augustrad September 2018 wherein

® The FTC moves to exclude testimony from each of LendingClub’s four exp8gs.génerally
Dkt. No. 175-1.) The Court adekses the parties’ respectaubertmotions only to the extent
necessary to resolve their csasotions for sonmary judgment.
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prospective LendinClub borrowers were gasd to a “Test” or “Control” group.Id. at 1 1, 24,
36.) The groups were exposed to different “reatlavstimuli” (i.e., loanapplication flows) in
“natural and realistic settings.1d¢ at 1 1, 29-30.) Dr. Windisitial experiment methodology
compared the challenged origination fee disclasorethe Offer page (experienced by the Test
group) to the FTC's preferred disclosiiexperienced by thControl group§® (Id. at 1 36, 39-
40.) The Test group’s loan application flovd diot include the “no diden fees” representation
and bandit icon, which LendingClubmoved from the loan ajgation flow in May 2018. If. at
19 39, 42.) Dr. Wind’s report exptes that “[b]Jecause both tieest and Control flows were
presented to actual prospeetivorrowers on LendingClub’s wetes surveying based on a flow
that included the ‘No Hidden Fees’ claim or ia@auld have required reinserting the claim back
onto the live website.” 14. at 30 n.52.)

Test and Control group borrowers who compldtesir loan applications, were approved
for a loan, and received logmoceeds in their bank accosihen received an email from
LendingClub “with a link to a surveyitih a sweepstakes entry incentiveld.(@t  44.) Over 600
borrowers in the Test group andarly 600 borrowers in the Cook group completed the survey,
constituting roughly 20% of each grougd.(at  46.) The survey respondents were asked the

following questions to test their undénding of the origination fee:

Question: Was the amount of morasposited into your bank account
the amount that you expected afteuyabtained your loan approval?

oYes

10 As explained in Dr. Wind’s report, the Stegroup “included borrowers who purchased a
personal loan through LendingClub’s platform a#gperiencing a versioof the personal loan
application flow on LendingClub’s desktopcdamobile websites thatcluded the same
disclosures as the flow thatdkallenged in the Complaint, withe exception that the “No Hidden
Fees” claim and bandit icon were not includedhe Offer page because LendingClub had
removed this claim and icon froiis marketing collateral, website, and application flow in May
2018 in response to the Complin(Dkt. No. 219-5, Ex. 6 at § 39 (footnote omitted).) The
Control group “included borrowers who purcedsa personal loan through LendingClub’s
platform after experiencing a modified vensiof the personal loaapplication flow on

LendingClub’s desktop and mobile baites that included alternative disclosures of the origination

fee and a description of the amount of casltbtireower would receive itheir bank account at
loan disbursement. The presentation of itigrmation was designed to comply with the

requirements specified by the FTC Staff in atdcahsent order transmitted to LendingClub priof
to the filing of the Complaint.” I¢. (footnote omitted).)
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o No
o | don’t know/I'm unsure
If the Respondent answered “Ndlie following question was asked

Question: How was the amount ofoney deposited in your bank
account different than what you expected?

o0 Itwas greater than what | expected
o Itwas less than what | expected
0 | don’t know/I’'m unsure

If the Respondent answered “It svéess than whdtexpected,” the
following question was asked

Question: Why was the amount wfoney deposited in your bank
account less than what you expected?

0 Please explain:

o | don’t know/I’'m unsure

(Id. at § 543! Dr. Wind'’s report notes that the initial survey results indicated “only a small
difference in understanaly of the origination fee across Testd Control groups”; specifically,
88.9% of Test group respondentsl&#.1% of Control group responds answered “yes” to the
first question: “Was the amouat money deposited into your bank account the amount that yo
expected after you obtained your loan approval@’ gt 1 58-59.)
Dr. Wind presented his findings to the FimONovember 2018, and the FTC raised two
issues “regarding the reliability of the resultél)) “the absence of the ‘No Hidden Fees’ claim ar
bandit icon from the Test flojwas] a material distinction b&een the Test flow and the
disclosures challenged in the Complaint,” #2drespondents likely sponded more favorably
because they knew that the survey was digneendingClub and were not told that their
responses would not affeckeihrelationship with LendingChuor their credit score.”Id. at 11
78-80.) Dr. Wind did not agree that those issuetermined the reliability of the initial survey

results, and noted, in pertinent part:

11 Survey respondents were als&exs questions regarding theii) (satisfaction with the loan
application process and willingness to recanohLendingClub,” and (2) “journey through the
application process” and prior “re@rch into various loan options(Dkt. No. 219-5 at {1 55-56.)
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There is evidence in the recordatithe removal of the “No Hidden
Fees” claim and bandit icon from h&ingClub’s application flows in
May 2018 (an action thatunderstand the compw took to remove
any question regarding the forwlaiooking compliance of its loan
application flow after the FTC filed the Complaint), did not materially
impact (i) the loan origination t@s on LendingClub’s platform, (ii)
the application-to-loan conversion rster (iii) the eBmated rates of
inquiry to LendingClub rgarding the orignation fee. Bch of these
facts strongly suggest that thido Hidden Fees” claim and bandit
icon are immaterial (or minimally material) to borrower
understanding of the origination fee.

(Id. at 1 81 (footnotes omitted).) As to the cersion rates before andafremoval of the “No
Hidden Fees” representation, Dr. Wind cited ewick indicating that “LetingClub’s application-
to-loan conversion rate decred$eom an average of 6.2% in June 2017 to April 2018 to an
average of 5.6% in June and July 2018d. &t 55 n.107 (citingd. at 228).) In response to the
FTC’s concerns with the initial survey, hoveeyDr. Wind “designed an expanded consumer
experiment structured to examine th[ose] issuad ta generally evaluate the repeatability of the
results of [the] init@al experiment.” Id. at 1 82.)

The expanded experiment, which wasducted in January 201®jlized the same
methodology as the initial experiment; specifically: “(i) asff€ontrol methodology with random
assignments of respondents to st control groups, (i real-world stimli, (iii) a natural,
realistic setting, (iv) respondesivho are actual consumers) @ppropriate context and timing,
and (vi) a sufficiently large sample to permit rigorous statistical analydd.at(f 83;see also id.
at 67 n.122.) However, to address the FT@scerns, Dr. Wind’s expanded experiment used
“three separate Test groups (each with distiter pages) and a Cant group identical to the
initial consumer experiment.”ld. at  84.) “Test Group A” usdabth “an Offer page that
included the ‘No Hidden Fees’ claim and bandini¢ and “origination feelisclosures that are
analogous to the disclosures chadjed in the Complaint, which dwt include a footer explaining
the origination fee LendingClub addedth@ Offer page in June 2017.Id( “Test Group B”
used the same Offer page as Test Group A,@amgination fee disclosuiethat are analogous to
the disclosures LendingClub used from June 2017 to May 2018, inchiringan information
footer that describeselorigination fee.” Ifl.) “Test Group C” used an Offer page that did not

include “the “No Hidden Fees” claim and bandin” or the footerput otherwise included
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“origination fee disclosures thate analogous to the disclossiteendingClub used from June
2017 to May 20182 (1d.) As with the initial experiment[tlhe only differences among the
three Test flows and the Control flefwere] on the Offer page.’ld at  86.)

The expanded experiment alsnodified the survey invitation email for all flows to
emphasize that survey responsesiaot affect the borrower’s edit score or relationship with
LendingClub in any way.” I¢. at  89.) Of the borrowewsho received the survey, 506
responded from Test A, 474 responded fromt Bz 483 responded from Test C, and 523
responded from the Control groudd.(at  90.) The expanded sewposed the same questions
as the initial survey.Id. at 1 83.)

Dr. Wind'’s report states thatdahesults of the expanded survey “validate the reliability ar
results of the initial ansumer experiment”; specifically,ffJisunderstanding rageor the Control
groups in both experiments are virtually ideatj” and the “[n]et msunderstanding rates for
similar Test flows across the experiments are very simildd.”af 1 94-95.) Funer, “[rlesults
from the expanded consumer experimgmggest there was no material borrower
misunderstanding resulting from m@ngClub’s disclosures.’Id. at 1 97-103.) The results
instead “suggest[ed] the ‘No #llen Fees’ claim and bandit icorodestly increased the rate at
which borrowers understoodettorigination fee.” If. at 1 104-05.) As fahe expanded survey

results regarding conversion ratBs, Wind’s report states:

A low level of misunderstanding isonsistent with application-to-
purchase conversion rates acrossviimeous Test and Control groups
being generally similar. As [a gvh demonstrating the “percentage of
overall potential applicants remaining at each stage”] shows, the
overall application-to-purchase conversion rates for the Test A
(NHF/No Footer), Test B (NHF@oter), and Test C (No NHF/No
Footer) groups ranged from 18fercent to 19.7 percent; the
application-to-purchase conveosi rate for the Control group was
18.8 percent. This suggests that the alternative disclosures in the
Control had very little impact on thetal volume of loan originations
and corroborates my conclusion tloaty a very small percentage of

12 The description of Test Grouprefers to the group as the “No [No Hidden Fees]/No Footer”
group; however, the description alstates that the Test Group3gfer page “includ[ed] the loan
information footer that destxes the origination fee.”SgeDkt. No. 219-5, Ex. 6 at 1 84.) This
appears to be erroneous. The report includesarsshot of the “Test C (No NHF/No Footer)”
mobile loan application flow Offer g& with a notation stating: “Footdoes not include
information regarding the origination fee.ld(at 62.)
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reasonable borrowers misundarsl the origination fee.

(Id. at § 109.)
il The FTC’s Motion to Exclude Dr. Wind’s Testimony

The Federal Rules of Evidence govern thaiadion of testimony by expert witnesses:

A witness who is qualified as aexpert by knowledge, skill,
experience, training, or educationay testify in the form of an
opinion or otherwise if: (a) the exparscientific, technical, or other
specialized knowledge ilivhelp the trier offact to understand the
evidence or to determine a factigsue; (b) the testimony is based on
sufficient facts or data(c) the testimony is #hproduct of reliable
principles and methods; and (d) teepert has reliably applied the
principles and methods tbe facts of the case.

Fed. R. Evid. 702. In determininghether expert testimony is admlds, the trial court acts as a
gatekeeper and “must ensure taay and all scientific testimony ewidence is not only relevant,
but reliable.” Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 589 (1993). However, “the
Daubertgatekeeping obligation is less pressinganreection with a bench trial,” because “the
‘gatekeeper’ and the trier ofda[are] one and the sameVolk v. United State$7 F. Supp. 2d
888, 896 n.5 (N.D. Cal. 199%ee also FTC v. BurnLounge, In¢53 F.3d 878, 888 (9th Cir.
2014) ("When we consider the adsibility of expert testimony, ware mindful that there is less
danger that a trial court will be unduly impressgdhe expert’s testimony or opinion in a bench
trial.”). Ultimately, courts “are entitled to dad discretion when discitang their gatekeeping
function.” United States v. Hanke03 F.3d 1160, 1168 (9th Cir. 2000).

The FTC does not argue that Dr. Windirgjualified. Indeed, DWind’s credentials and
experience indicate that he is well quatifi® offer an experpinion in this actiod® (SeeDKkt.
No. 219-5, Ex. 6 at 106-217.) Instead, the FSEEks to exclude Dr. Wind'’s testimony as
unreliable because the central question posedtimthe initial and expanded surveys (“Was the
amount of money deposited in your bank accoum@tinount that you expected after you obtaing

your loan approval?”) did not directly test whetkige respondent was awaof the origination fee

3 Dr. Wind is “the Lauder Professor Emeritus @&@rdfessor of Marketingt the Wharton School
of the University of Pennsylvania.” (Dkt. N®19-5, Ex. 6 at {1 5.) Haas taught at Wharton for
more than 50 years, and prowvidexpert testimony on consumer r@&sd and marketing in over 20
cases since 2014Id( at § 5, 219-221.)
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and thus produced ambiguous results. The F§@adserts that Dr. Wind’s survey produced
irrelevant results because it did nest the specific loan flow described in the Complaint nor tak
into account the discontinued “iidden fees” advertisesnts and targeted ntiags that enticed
some consumers to apply folaan during the tim@eriod relevant to this action. The FTC
further argues that Dr. Wind used a biasedeymethodology. Finally, the FTC asserts that Dr
Wind’s opinions “about wéther consumers learned of the fieen sources other than Defendant’
should be excluded because they “are no more therukgtion.” (Dkt. No. 175-1 at 9-17.)

LendingClub counters that the FTC’s tioo to exclude Dr. Wind's testimony is
essentially a critique of his srey methodologies, which goestte weight of the evidence, not
its admissibility. The Court addresses the FTCguarent in turn, and ages that they bear on
the probative value of Dr. Winsgl'testimony and are thus nobper grounds for exclusion.

(A) Reliability and relevance

“[l]ssues of methodology, suey design, reliability, the expence and reputation of the
expert, critique of corlasions, and the like go to the weigdftthe survey rather than its
admissibility.” Clicks Billiards, Inc. v. Sixshooters, In@51 F.3d 1252, 1263 (9th Cir. 2004&e
alsoFortune Dynamic, Inc. v. Victoria'Secret Stores Brand Mgmt., In618 F.3d 1025, 1036
(9th Cir. 2010) (“[T]echnical inadequacies in avay, including the format of the questions or th
manner in which it is taken, bear on the weigithe evidence, not its admissibility.”) (internal
guotation marks and citation omitted). The Ni@ihcuit has “long held that survey evidence
should be admitted as lo@ag [it is] conducted accard) to accepted principleand [is] relevant.”
Id. (alteration in original) (internalwptation marks and citation omittedge also Townsend v.
Monster Beverage Corp303 F. Supp. 3d 1010, 1025 (C.D. Cal. 2018) (“The admissibility
threshold for survey evidence in the Ni@hcuit is notably low.”).

Here, Dr. Wind’s report thoroughkxplains the scientific prciples underlying his initial
and expanded experiments. (Dkt. No. 219-5, Eat 8] 23-35 (detailing the following “elements
of ideal design of a consumer experiment”: (1) “Use of Test/Com@ethodology with random
assignment of respondents to test aantrol groups”; (2) “Use of ed-world stimuli”; (3) “Use of

natural, realistic setting”; (4)JJse of actual consumers”; (S\ppropriate context and timing”;
24
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and (6) “Use of a large samplaesiand rigorous statistical analysi3”)Thus, there is no indication
that Dr. Wind’s surveys were not conducted in accordance wedpéed scientific principles.

As for the relevance of the survey results, ohthe test groups Dr. Wind’'s expanded
survey saw the relevant repretgion (“No Hidden Fees”) asdppeared on the Offer page during
the time period at issue, and Dr. Wind sue@yhe relevant audience—actual LendingClub
borrowers.Cf. Kwan Software Eng’g, Inc. v. Foray Techs., IhNo. C 12-3762 SI, 2014 WL
572290, at *5 (N.D. Cal. Feb. 11, 2014) (rejectinysy because defendant did not show “that
any members of the survey [were] the people wiould see the allegedisrepresentations” or
“whose decision to purchase the product coulthf’eenced”). Further, the central question
posed to survey respondents (“Was the amofumtoney deposited in your bank account the
amount that you expected after you obtained Yoan approval?”) bears on whether the
representation was misleading because it previgght into whether actual LendingClub
borrowers were aware of the origination f8dat Dr. Wind could not replicate the advertising
and exact loan application flodescribed in the Complaint doest render his survey results
irrelevant and inadmissible. Instead, sacpuments concerning Dr. Wind’s methodology go to
the probative weight of the survey resultdich the FTC can challenge through cross-
examination and rebuttaxpert testimony.SeeClicks Billiards 251 F.3d at 1263.

(B) “Blatantly biased” methodology

The FTC’s assertion thatDf.] Wind used biased, unrable survey methodologies” is
similarly misguided. $eeDkt. No. 175-1 at 14.) The FTC arguihat the survey “results arise
from a ‘blatantly biased’ methodology” because Dind: (1) asked “the worst kind of leading
guestion: a yes/no question asking for agre¢méh a reasonablessinding proposition”; (2)
disclosed LendingClub as the sunaponsor; (3) failed to screenit respondents who learned of
the origination fee from sources other than Lieg@lub’s marketing andpplication, including
this lawsuit; and (4) “surveyed respondents daysometimes more &in a week after they
applied, even though the claims Wind was testiege in the applicatioflow and Wind could
have conducted the survey rigtiter they had applied.”ld. at 14-16.) All of those issues

concern Dr. Wind’'s methodology, nahether the initial andx@anded surveys were conducted
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according to accepted principles and produced reteesults. Again, the FTC can challenge Dr
Wind’'s methodology at trial.

And despite the FTC’s assertion, the purpoitedes of bias do nogflect “blatantly
biased” methodologies wanting exclusion. eeDkt. No. 175-1 at 14 (citingrighton
Collectibles, Inc. v. RK Texas Leather M3 F. Supp. 2d 1245, 1257 (S.D. Cal. 2013)).) Firs
Dr. Wind’s rebuttal report explas the rationale underlyingalfyes/no/l don’t know” question
format used in his surveys atiee benefits of that format icomparison to the “open-ended
guestion” asked by the FTC’s expert, which find asserts creatdilased results. SeeDkt. No.
221-8 at 11 22-31.) Such duelingadions of biased methodologyearoperly resolved at trial.
The FTC’s citation t®ukes v. Wal-Mart, In¢c222 F.R.D. 189 (N.D. Cal. 2004) a8dko v. IBM
Corp.,, No. CV 13-03192 DMG (SSx), 2014 WL 4452699 (C.D. Cal. Sept. 3, 2014) for the
proposition that Dr. Wind’s questi format was biased is unavadi because the surveys at issue
in both cases were designed and condugyeithe sponsoring party’s legal counsel, not a
designated expertSee Duke222 F.R.D. at 197-98&irko, 2014 WL 4452699, at *4. THaukes
andSirko courts did not excludine surveys at issue @aubertgrounds but rejected them as
unreliable hearsaySee Duke222 F.R.D. at 198 (striking pooti of expert’s report relying on
counsel’s survey)Sirko 2014 WL 4452699, at *4 (finding surva@yadmissible as hearsay).

Second, as to the disclosure of LendingGalthe survey sponsor in the survey emails,
Dr. Wind testified that disclosuid a survey sponsor results irabionly if “knowing the identity
will lead respondent to respond in a way thabfa” the sponsor. (Dkt. No. 224-3 at 10 (153:8-
10.) Dr. Wind testified at his gesition that there was “no built-bias” here because responden
were merely responding to factuplestions reflecting a “direcoatinuation [of] tkeir interaction
with LendingClub,” with no “specific incentivi® respond in a way that LendingClub may be
interested in.” 1. at 10-11 (153:11-154:11).) That explaoatseems reasonablgt any rate, the
FTC can challenge Dr. Wind’s testimy on this point at trial.

The FTC’s reliance oGibson v. Cty. of Riversigd@81 F. Supp. 2d 1057 (C.D. Cal. 2002)
for the proposition that revealing a survey’sisgor warrants exclusion is unpersuasive because

that case is easily distinguishable.Q@ibson as inDukesandSirkg, “the survey was not
26
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conducted by experts or independently &f #ttorneys involveth the litigation.” See Gibson
181 F. Supp. 2d at 1068-69 (“[l|nstead of emphgyan expert, the County and its attorneys
designed and executed the survey.”). Furtinesddition to reveatig the defendant as the
survey’s sponsor, “many of the recipients of theJey} had a vested interest [the subject of the
litigation], and they were informed before filfj out the survey thatsponding to the survey
could help in [that] effort.”Id. at 1069. The court accordindlyund that the survey responses
were inadmissible hearsald. None of the salient facts aibsonare present here.

Third, as for screening respondents to enthatthey did not learabout the origination
fee from sources other than LendClub’s marketing and loan application flowvis unclear how
Dr. Wind could have done sovgin that the survey involvedtaal LendingClub borrowers, the
assignment to Test and Control groups was randochthe survey was voluntary. Again, to the
extent the FTC asserts that failure to screerapplicants tainted the survey results, the FTC can
argue that point at trial.

Finally, as to the timeliness of the surveytaslates to borrowers’ memories of their loan
application experience, Dr. Windreport states that for the initiekperiment, thaverage elapsed
time between applicatiosignature date and survey respowss approximately 9.5 days, and the
average time between loan disbursement angeguesponse was approximately one wed&ee(
Dkt. No. 219-5, Ex. 6 at 255-56.) For the expanelgaeriment, the averagelapsed time between
application signature date and survey resparaeapproximately 5 days, and the average time
between loan disbursement and the survey response was less than 3.&day89%-400.) The
FTC asserts that Dr. Wind “couldhve conducted the survey rigtiter [borrowerkapplied,” and
the “delay made it more likely that respondewho could not remember what they expected
versus what they received would answer ‘yesitipalarly because Wind did not include a ‘do not
recall’ answer option.” (DkiNo. 175-1 at 16-17.) The FTC&gument is simply wrong as to
both points. First, Dr. Wind coulabt have asked borrowers if they received what they expectgd
“right after [they] applied” because the loproceeds had not yet been disbursed. Second, Dr.
Wind’s surveys included an “I darknow/I’'m unsure” option, which isubstantively the same as

“I do not recall.” At any ratethere is no indication that thepise between applying for a loan,
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receiving the loan proceeds, and responding to the survey constitutes a “blatantly biased”
methodology warranting exclusion.

The FTC’s citation t@righton Collectibles, Incv. RK Texas Leather Mfpr its
overarching argument that Dr. Wisdnethodology was “blatantly biased” fails to persuade. In
Brighton Collectibleghe court concluded that the “survegssign was so blatantly biased that
the results [were] unreliable 923 F. Supp. 2d at 1257 (citii@aubert 509 U.S. at 589). The
survey in that trademark infigement action first showed paipiants four authentic handbags
manufactured by the plaintiff, two of which wdskack and red and all of which “had large heart
ornaments.”ld. Participants were next showfiour similar handbags made by other
manufacturers,” but “only the [d]efendants’ hanglveas two-color (black and brownish-red) with
heart decorations.1d. “Participants were then asked which, if any, item was ‘made, sponsore
or endorsed’ by the same company thatde the first set of handbagdd. Unsurprisingly, an
overwhelming number of participants (89%) picked the defendants’ hantthaghe court
concluded that the survey diddt prove actual customer confoisiabout [plaintiff's] brand, but
instead tested the ability of particigamo pick the most obvious matchld. There can be no
reasonable argument that Dr. Windigvey is akin to the simplistic and obviously biased surve)

rejected inBrighton Collectibles

(C)  Speculativeopinion regarding “consumer
journey”

Dr. Wind’s report includes a sgan that discusses “the consenjourney” a loan applicant
takes prior to applying for a loan, and detaile importance of undéasnding the consumer
journey “to appropriately evaltmwhether or how a particulaommunication is reviewed or
understood by consumers, and/orym#luence their purchase decisions.” (Dkt. No. 219-5, EX.
at 11 15-22.) The gist of tlsection is that consumers gamhiormation in the course of

researching loans, and:

[tihese experiences inform consumers about different loan options,
alert them to important loan tern@)d help them evaluate alternative
loan options to make a choice thasbfits their needs. Hence, even
before applying for a loan thugh LendingClub, a prospective
LendingClub customer ngehave formed various beliefs about online
loan products and/or loans awdile through LendingClub, which
may influence customers’ understargl of the origination fee in a
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meaningful way.

(Id. at § 17.) The initial andxpanded surveys included the followgi questions relevant to Dr.

Wind’s “consumer journey” analysis:

Question: Prior to selecting a LendClub loan, how much research
into various loan options digbu do? Check all that apply.

0 | compared the interest rates and fees of at least one other
online lender

0 |used aloan compson tool (e.g., Credit Karma)

0 | contacted a brick-and-mortar bank or credit union

0 linvestigated variousdn options over a period of two
weeks or more

o | reviewed lender customsatisfaction ratings and
reviews

o | reviewed explanations &PR, interest rates, and loan
fees on LendingClub’s website

0 ldon'trecall /1 am unsure

Question: About how much time did you spend researching before
you decided to apply for ado through LendingClub?

Less than 1 hour

1 to 3 hours

3 to 5 hours

5to 7 hours

More than 7 hours

| don’t recall / | am unsure

OO0OO0OO0O0O0

(Dkt. No. 219-6, Ex. 6 at 11 20, 56, 83.) Dr. Winaport states that iboth the initial and
expanded surveys, “more than 87 percent gffoadents had conducted some form of research
into various loan optiongrior to selecting a loathrough LendingClub.” I¢l. at  21.) As for the
two answers that most directly bear on knowledlgine origination feein both the initial and
expanded surveys over 33% of rasgents “compared the interestamand fees of at least one
other online lender,” and roughly Z0of respondents “reviewed eaplations of APR, interest
rates, and loan fees @wendingClub’s website.” I¢. at 21, Tables 1-2.)

The FTC argues that Dr. Wind’s opiniditisat consumers leardeof the fee from
independent research” should be excluded bedaegeare “mere speculation.” (Dkt. No. 175-1
at 17.) LendingClub counters that Dr. Wind’s opinion regaydhe “consumer journey” an
applicant takes prior to applyirgr a loan with LendingClub isot speculative but is instead

based on the analysis detailed in his repodtthe survey questionin@ asking respondents
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whether they conducted research prior to appljeng LendingClub loan(Dkt. No. 221-4 at 16-
17.) The Court agrees. Dr. id’'s “consumer journey” analysand the survey questionnaire
adequately support his opinitimat pre-application information may inform a consumer’s

knowledge about the origination fee, such thatopinion is “more thasubjective belief or

unsupported speculationSee Dauberts09 U.S. at 590 (noting that “knowledge” as used in Rule

702 “connotes more than subjeetibelief or unsupported speculation”). As with Dr. Wind’s
other testimony, the FTC can chalige the bases of his opinioatstrial.

Accordingly, the Court denies the FT@'stion to exclude Dr. Wind’s testimony because
it meets the standard for expert testimony uitlde 702, the FTC’s challenges go primarily to
the weight of Dr. Wind’s testimony and not &dmissibility, and the Court’s “gatekeeper”
function is “less pressing” becausés also the trier-of-factSeeVolk, 57 F. Supp. 2d at 896 n.5.

iii. Conversion rate evidence

Having determined that Dwind’s testimony is admissibléhe conversion rate evidence
gives rise to a further genuidéspute of material fact. Botharties address this argument
primarily in terms of the third element of acBen 5 claim—materialit; however, the dispute
also concerns deception. Evidence that thesensamaterial change the conversion rate
between April 2018 (before LendingClub removkd “No Hidden Fees” gesentation from the
loan application flow in Mg 2018) and after LendingClub implemented the FTC’s suggested
origination fee disclosure on the Offer page in February 2019 gseeeto a reasonable inference
that consumers were aware of the originatiandeen when the “no hidden fees” representation
was made and thus supports an inferenaethie net impression was not misleading.

The FTC asserts that the evidence is “imemiat because Defendant makes no attempt tg
control for other factors that affect [conversioafes, including market conditions; it thus proves
nothing about the effect of the representatisalit” (Dkt. No. 239-5 at 13.) The FTC may
ultimately be correct; however, that argument goes tavéhghtof the conversion rate evidence.
At this stage and viewing theaard in the light most favorabte LendingClub, it is enough that
the evidence gives rise to a reasonable inferrateconsumers were aware of the origination fe

and thus the net impressiontbé “no hidden fees” representa was not misleading.
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C. Extrinsic evidence may be considered
The FTC suggests in its reflyat the Court should nobnsider LendingClub’s extrinsic
evidence and instead rule based solely on a femia@w of the loan apgation flow. The cases
the FTC cites do not persuade @eurt that it can do so. FTC v. AMG Capital Mgmt, LLGhe
court addressed the defendamixtrinsic evidence—spduwally, experttestimony—and

determined that the evidence failedraise a genuine dispute of texdal fact as to deceptiorid.

at 425-26. The same f@Qyberspace.Comwhere the court considered the defendant’s “consume

research study,” but found thatid not raise a genuine dispute of fact. 453 F.3d at 1201. Thy
AMG andCyberspace.Cordo not stand for the far-reaching propios that extrinsic evidence is
immaterial once the FTC satisfigs initial burden on summagydgment of demonstrating
deception.

-

In sum, drawing all reasobke inferences in LendingClub’s favor, the Court cannot
conclude that every reasonabier of fact would find that the net impression of the “no hidden
fees” representation was likely to misleacgasonable consumer. Accordingly, the Court
DENIES the FTC’s motion for summary judgment on Count I.

2. Countll

Count Il alleges that LendingClub’s pasagtice of having “repiented, directly or
indirectly, expressly or by imgation, that . . . consumers wdukceive loans” constitutes a
deceptive act or practice prohibited by Sectiaf 8he FTC Act because “in numerous instances
LendingClub ultimately denied &ms to consumers after makitgpse representations. (Dkt. No.
57 at 11 59-61.) To establishglelaim the FTC must prove tlsame three elements required for
Count I; specifically: (1) “therés a representation, omission,mactice that,” (2“is likely to
mislead consumers acting reasonably under tiearostances, and” (3) “the representation,
omission, or practice is material3tefanchik559 F.3d at 928 (inteal quotation marks and
citation omitted). Accordingly, the same legaratard as to those elements applies: “Deceptiorn
may be found based on the ‘net img@®n’ created by a representatiomd’ (quoting

Cyberspace.Comi53 F.3d at 1200).
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applications had been or woute approved, even though the loan applications had not receive

final, or “back-end” approval, and some consushapplications were ultimately denied. There

The gravamen of Count Il is that Lendidgl represented to consumers that their

are several undisputed repretsgions underlying this claim:

summary judgment of showing tha¢ndingClub made the challenged representations, that “no

reasonable factfinder could conclude that tHisation was not likelyto deceive consumers

(1) Statements from the loan pdigation flow appearing after
applicants consent to a credit chexld provide their social security
numbers “such as ‘Congratulatiorygdu qualify for a loan’ and “Your
money will be deposited in this acod.” (Dkt. No. 145-4 at § 79.)

(2) The statement at the top tife pre-Novemér 2017 Account
Summary page: “Your $[amount qeested] loan is on the way.
What's next?” Id. at 1 80.)

(3) The “progress bar” below theodn is on the way” representation,
“including a green checkmark next to the word ‘FUNDING’ and the
statements ‘Investors are baufiyour loan,” ‘DONE!" and ‘Your
funds will be deposited into your bank account.fd. @t 1 81.)

(4) Versions of the email informgnapplicants that their loans were
“100% Backed” sent between April 2015 and October 201d8. at
11 87-93.)

The Court must first determine whettise FTC has satisfied its initial burden on

acting reasonably under the circumstances,thatthe representatis were materialSee

Cyberspace.Com53 F.3d at 1201.

I
I
I
I
I
I
I
I
I
I
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Prior to November 2017, the Account Summary Page appeared as follows:

&iLendingClub =

Your $10,000 loan is on the way. What's next?

FINAL REVIEW

36 months 9.41

w
[?

(Dkt. No. 220-5, Ex. 26.) Thus, on the last pafjthe loan applicabin flow applicants see
prominent, bold text at the top of the page infmg them that their “loan is on the way.” Below
that, applicants see the progress bar, whndicates “FUNDING” has been secured based on th
statement that “Invests are backing your loan.” Todlright of “FUNDING,” applicants see
“FINAL REVIEW” in bold text above the stateznt: “You finish your To-Do list and we review
your application.” To the ght of FINAL REVIEW, applicants see “DONE!” above the
statement: “Your funds will be deposited iytour bank account.” Below the progress bar,
applicants see in smaller print their “TO-DCHII,” above which is amaller print statement
directing applicants td'Please complete all tasks on yduwr-Do List. Once complete, we can
finish the final review of yourgplication.” The bottom of the page includes a “Loan Number.”
(SeeDkt. No. 251-1 at 32.)

At best, a consumer acting reasonably utigeicircumstances would likely be confused

by the prominent statement informing applicahts their loans were “on the way” before
33
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LendingClub had completed final review oétapplication. Further, a consumer acting
reasonably under the circumstaneesild likely interpret the progress bar as indicating that her
loan had already received funding and waskied by investors because the “FUNDING” portion
includes a green checkmark and is not highlighseiggesting that appéints have moved past
that stage of the process.

LendingClub contends that the referenimethe To-Do List” and the “Final Review”
“plainly communicate that the apghnt must take additional steps to complete their application
(Dkt. No. 218-4 at 31.) Not so. Ginehat the consumer ialready been tolithat their money is
on the way, their loan has been funded, and tlseeen a loan number, drawing all reasonable
inferences in LendingClub’s favor, at mélsbse references commauate that before the
consumer will receive her already-approved ltieere are additional tasks the consumer must
complete. And the nature of those tasks reinfotiteset impression théte consumer’s loan has
been approved and is on its wélye record reflects that in some cases those tasks consisted o
confirming the consumer’s emaddress or bank account numbé€bkt. No. 145-4 at § 82.)
Neither of those tasks suggésia reasonable consumeathendingClub meant that the
consumer’s money is on the way only after arceiidingClub approves thean. Similarly, that
the page suggests that apphts must proceed to “FINAREVIEW” does not negate the net
impression that the loan has been approvedamdd. There is nothing that communicates tha
“final review” means anything mothan verifying email and bank ammt information so that the
consumer can receive the already-approved I@&atause it is undisputed that LendingClub did
not fund loans at the Account Suram stage and that applicant’s loan wanot “on the way,”
the net impression of the Accoudtimmary page was likely to nesad reasonable consumers.

This misleading net impressi was compounded by at least @neail Lending Club sent
consumers at the same time domsumers were presented witk fire-November 2017 version of
the Account Summary page. This version ofahmeail (*Version 1”) “wassent to approximately
196,000 consumers, and featureel slubject line ‘Hoordyinvestors Have Backed Your Loan’
(June 2015 through July 2015) or ‘Investors Haeek&d Your Loan! Here Are the Next Steps’

(September 2015 through Novemi2éx15).” The body of the ent@appeared as follows:
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iHiLendingClub

Your Loan is 100% Backed

our Account Summary 10 view the details of your

(Dkt. No. 177-1, Ex. 128 at 6-7, 10.) The emailingllconsumers that themoney “was almost in
their hands” that their loansi100% backed,” and welcomingeth to Lending Club reinforced
the net impression of the AccouBimmary page that the consumer’s loan had been approved
This impression was misleading because Lendin@ltimately denied loans to “approximately
43,000 consumers who received [this] dihgDkt. No. 145-4 at 1 99.)

Finally, while not required, the FTC submitsdisputed evidence that applicants were
actually misled by the challenged representati@®@eeCyberspace.Con#53 F.3d at 1201 (noting
that evidence of actual deception is not requiredsthighly probative to show that a practice is

likely to mislead consumers acting reasonablgeurthe circumstances”). Consumers who were

subsequently denied loans complained that theyght they were already approved based on the

Account Summary page’s “on the way” statemd(itkt. No. 145-4 at 1 80, 101 (citing Dkt. Nos
150-7, Ex. 7 at 37, 49 & 190-21, Ex. 247 at leffiunder seal)).) Consumers also complained
about the misleading impreesi of the progress barld( at § 81 (citing Dkt. Nos. 150-7, EX. 7 &
190-21, Ex. 247).) In some cases, consumeradatighursue loans with le¢r lenders, withdrew
their loan applications with other lenders, ord@apecific purchases badsen the representations.
(Id. at 1 104 (citing Dkt. Nos. 150-Ex. 7 & 190-21, Ex. 247).)

LendingClub internal communigans also recognized that the “on the way” statement w
misleading. An internal LendingClub 2017 presaatacharacterized theoh the way” statement
as “confusing andisleading” (Id. at § 83 (quoting Dkt. No. 176-2, Ex. 125 at 11 (emphasis in

original)).) In a September 2017 email witte subject line “Youtoan is on the way"
35

as



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

messaging,” LendingClub’s Presidatescribed the message to LendingClub’s head of marketi
Bill Walsh, as creating a “recurring issue” fordfit line team members,” and stated that the
message “feels confusing to austers who assume the loan application process is complete at
the funds are already in transit.Id(at 1 84 (citing Dkt. No. 156-7, Ex. 29 at 2 (filed under
seal)).) Another September 20h7ernal email charaderized the “on the way” statement as
“fundamentally wrongi.e. Your $10,000 loan is on the way. What's next? . . . err not, really).”
(Dkt. No. 176-1, Ex. 124 at 4rfghasis in original).)

Further, it is undisputed that LendingCledinducted a focus groupttv customer service
agents in April 2017 wherein “[p}ticipants stated the progrdss and messaging within the To-
Do List set unrealistic expectatis for customers, leading manyhelieve they had completed all

necessary steps in their loan apgiions after signing the [TILA digasure].” Participants noted:

In particular, the heading “Your }$XXX] loan is on the way. What's
next? gave many customers the impression they did not need to take
further action.

Many were also confused by the language and visual treatment of the
progress bar accompanying the To-Do List, namely that all three
stages—Funding, Final Review, and Done—are displayed, with

“Funding: Investors are backing your loan” shown with the green
check mark.

(Dkt. No. 159-4, Ex. 35 at 3 (filednder seal).) The pEcipants recommendeg in pertinent part:
(1) “Do not state ‘Your loan is on the way’ befarestomers have completed the To-Do List”; an
(2) “Change the visual treatment of the pexy bar so it does nmtislead applicants by
displaying ‘Funding’ and ‘Done.™ I{. at 4.) In 2015 an outsideiditor also characterized the
“on the way” statement asiffisleading at best.” (DktNo. 145-4 at { 86.)

Evidence that consumers, LendingClub empdsyand third-party auditors found the pre-
November 2017 Account Summarygeamisleading, coupled with the at best confusing and at
worst misleading net impressiontbe Account Summary page itsaff,sufficientto satisfy the
FTC's initial burden on summargydgment. LendingClub madeetithallenged representations,
the representations were likely to mislead, and there material because they concerned wheth
a consumer’s loan was actually apprové&ee Cyberspace.Codb3 F.3d at 1201 (“A misleading

impression created by a solicitatiommsterial if it involves infomation that is important to
36
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consumers and, hence, likely to affect their choic@r conduct regarding, a product.”) (internal
guotation marks and citation omitted). The burderstshifts to LendingClub to identify evidence
that creates a genuinesige of material fact.

LendingClub asserts that material questioinfgct exist regarding the net impression of
the challenged representations because, “wéleteption of [Version 1],” the representations
contain “clear and prominent statements that kEgproval was not certain and that the borrower
must complete the remaining tastn their ‘To-Do List.” (Dkt No. 251-1 at 35-36.) The Court
disagrees as to the pre-November 2017 Accoumn$ary page for the reasons stated above. T}
page’s truthful disclosures regarding the “To-Dst” did not cure the overall misleading net
impression that the consumelsans had alreadyesured funding and were “on the waySee
Cyberspace.Con#53 F.3d at 1200 (“A solicitation may bedll to mislead by virtue of the net
impression it creates even though slodéicitation also contains truthfdisclosures.”)). That the
pre-November 2017 Account Summary page wasyitemislead is bolstered by the undisputed
extrinsic evidence demonstratitigat (1) consumers were actually misled and complained aboy
the specific representationsntained on the page, and (2) LendingClub’s internal
communications recognized that, as to the the way” represertian, the statement was
“confusing,” “misleading,” and “fundamentally wng.” Thus, no reasonable factfinder could fin
that the net impression of thgoresentations weneot at leaslikely to mislead.

LendingClub’s citation to its ésinsic evidence demonstrating “low complaint and inquiry
rates” also fails to raise a genuine disputenaferialfact. First, the FTC does not have to show
anyactual consumer confusion topport a finding that the net imgsgsion of its representations
was likely to deceive. That there is actual ewick that only a small penctage complained thus
does not support an inference that consumers wetielytto be deceived; especially given that
complaints do not reflect the “total universe of injursée FTC v. Amazon.com, Indo. C14-
1038-JCC, 2016 WL 10654030, at *8 (W.D. Wash. A8y2016) (rejectingisilar argument as a
defense to a Section 5 unfanactices claim because it “conflates complaints with the total
universe of injury”). Second, it is undispdtthat consumers complained about the

representations in laegenough numbers that LendingClubagmized the problem and addresseo
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it internally through traimg materials, customer service fesaygroups, and other communications
LendingClub also argues tHékelihood of recurrene” is another issuef material fact
precluding summary judgment because it ceése@hallenged conduct and the FTC seeks onlyj
injunctive relief under Count Il. Tobtain injunctive relief unde®ection 5 for past conduct, the
FTC must demonstrate that such conduct is “likely to recBe& FTC v. Evans Prods. Cé75
F.2d 1084, 1088-89 (9th Cir. 1985ge alsdsill, 71 F. Supp. 2d at 1047 (noting that a permane
injunction under the FTC Act requires a shagvof “some cognizabldanger of recurring
violation”) (citing United States v. W.T. Grar845 U.S. 629, 633 (1953)). In determining
whether the challenged conductikely to recur courtsiecessarily look tpast conduct and a

variety of factos, including:

the degree of scienter involved, whet the violative act was isolated

or recurrent, whether the defendant’s current occupation positions
him to commit future violationsthe degree oharm consumers
suffered from the unlawful condu@nd the defendant’s recognition

of his own culpability and sincerity of his assurances, if any, against
future violations.

FTC v. Commerce Planet, In&78 F. Supp. 2d 1048, 1086 (C.D. Cal. 20a#)d in part and
vacated in part on other grounds B$5 F.3d 953 (9th Cir. 2016)/V/hile those factors could
support a finding that there is at least alifk@d of recurrence baset the summary judgment
record, the FTC has not shown that isahé finding that is supportely the record. To make
that finding the Court would have to weigh #hedence and draw inferences in FTC’s favor.
Accordingly, whether an injunction is warranteas to be decided at trial when the Court can
weigh the evidence and make findings.

The FTC has satisfied its burden on sumnaalgment of demonstrating the absence of ¢
genuine issue of material faas to whether the pre-Noveert2017 Account Summary page and
Version 1 of the “100% Backed” email weredli to mislead a reasonable consumer, and
LendingClub fails to raise a genuidespute of material fact on thatore. Accordingly, the Court
GRANTS IN PART the FTC’s motion for summygudgment on Count Il as to those

representations; the Court leaves to trial whedinenjunction is warranted because of a likelihog
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of recurrence.SeefFed. R. Civ. P. 56(a),(9).

B. Section 5 Unfair Practice (Count Il)

Count Il of the FAC alleges that LeingClub has made numerous unauthorized
withdrawals from borrowers’ bardccounts through its teult payment method of ACH transfer,
causing substantial and unavoidable injury to aarers. (Dkt. No. 57 &if 62-64.) The FTC Act
defines an actionable unfair praetior act as one that “causesi®likely to cause substantial
injury to consumers which is not reasoryaéloidable by consumers themselves and not
outweighed by countervailing benefitsdonsumers or to competition.FTC v. Neovilnc., 604
F.3d 1150, 1155 (9th Cir. 2010) (quoting 15 U.S.C. 8§ 45(n)).

The FTC has produced evidence sufficienntet its initial summary judgment burden on
each required element. LendingClub, howeves,diso produced affirmative evidence of its
unauthorized withdrawal monitoringrogram for its ACH payment siem, its general practice of
providing refunds to consumers wbomplain of erroneous withdravealand an error rate that is
within the guidelines set forth by the tmal Automated Clearing House Association
(“NACHA"), “the organization thasets standards for the ACH tM@rk and regulates automated
withdrawals made using the Network.SgeDkt. No. 140-4 at 11-14 (filed under seal).) That
evidence is material to determining whetheruhauthorized withdrawals at issue constitute an
“unfair practice,” or if they were instead thesult of inadvertent huam and automated error
inherent in any ACH payment systenatliservices millions of consumers.

A genuine dispute of material fact esisis to the efficacy of LendingClub’s ACH
payment system as it relatesutmauthorized withdrawals, plading summary judgment on this
count. Indeed, the FTC’s opposition to Lendihgs motion for summary judgment recognizes
this dispute. $eeDkt. No. 215-3 at 8 (“Defendastates that the conclusitimat is has ‘prudently
managed and monitored’ its use of the ACH Netnis not in dispute. LC MSJ 6:10-7:20. The
partiesdo dispute this conclusion, whiddefendant supports principalby citing to its expert and
its own testimony.”). “By defirtion, summary judgment may beagited only where there are no
disputed issues of matatifact, and thus no factiiling by the district courtgven if the case is to

be tried to the cotliand not a jury. Animal Legal Defense Fund v. U.S. Food & Drug Adn886
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F.3d 987, 989 (9th Cir. 2016) (en banc). Eachyfmmotion asks the Court to draw inferences
and weigh evidence in the moving party’s favés the Court aanot do so on summary
judgment, the Court denies therf@s’ cross-motions on summgudgment as to Count Ill.

C. Count IV

Count IV of the FAC alleges that Lending6 violated the GLB Act, 15 U.S.C. 88 6801-
03, and its implementing regulations: the Bay Rule, 16 C.F.R. § 313, and Regulation P, 12
C.F.R. 8§ 1016. (Dkt. No. 57 at 1 65-67.) HI& has statutory authority to enforce the GLB
Act under the FTC Act, pursuant to 15 U.S.@8®5(a)(7). The Privacy Rule and Regulation P
require financial institutions tdisclose their privacy policies to consumers. 16 C.F.R. § 313.6;
C.F.R. 8§ 1016.6. A Financial institution must provide “clear and conspicuous” notice of its
privacy policy to consumers when the custonmedationship is first established. 15 U.S.C. §
6803(a); 16 C.F.R. § 313.4; 12 C.F.R. § 1016.4(a). ifikial notice must b@rovided in such a
manner “that each consumer can reasonably beceegh to receive actual notice.” 16 C.F.R. §
313.9(a); 12 C.F.R. 8 1016.9(a). Financial institutions that conduct transactions electronicall
“may reasonably expect that a consumer reitleive actual notice” if they “clearly and
conspicuously post the notice ore thlectronic site and requitiee consumer to acknowledge
receipt of the notice asnecessary step to obtaining a paréicfihancial product or service.” 16
C.F.R. 8§ 313.9(b)(2)(iii); 12 €.R. § 1016.9(b)(2)(iii).

There is no dispute that LendiClub is a financial institution subject to the GLB Act and
the requirements of the Privacy Rule angjilation P because it “collects nonpublic personal
information,” as defined by [thrivacy Rule and Regulation P],ctuas Social Security numbers
and bank routing information.(Dkt. No. 57 at § 48 & Dkt. No. 81 at  48.) There is also no
dispute that prior to Decemb2016 LendingClub did not requiredo applicants to separately
acknowledge receipt of its Privacy Policy priootataining a loan. (Dkt. Nos. 57 at § 51 & 81 at
111.)

The FTC asserts that summary judgment adbunt is warranted because LendingClub
failed to satisfy the notice requirementsder the GLB Act prioto December 2016.

LendingClub moves for somary judgment on this count besautthe FTC seeks only injunctive
40
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relief, and LendingClub ceased the challengediaot in late 2016 and there is no evidence that]
LendingClub “is likely to revert tats prior practices.” (DkiNo. 140-4 at 28.) The FTC counters
that there is no law “suggesting thaj@aments against aghtiff's requestedelief, if successful,
entitle the defendant to summary judgmentiability, which is what Defendant’s motion is
seeking.” (Dkt. No. 215-3 at 28 (filed undeas).) The Court does not read LendingClub’s
motion as expansively. Lending®lis not seeking summary judgn@m the merits of Count IV;
instead, it argues that Count IMIabecause it seeks only injunctiradief for past conduct and the)
FTC fails to show a cognizable danger thatdiagClub will revert tats pre-December 2016
practices. Accordingly, the Court consideendingClub’s motion for summary judgment on
Count IV only as to the relief sought.

As previously discussed, the FTC enforces the GLB Act through the FTCGSAel5
U.S.C. 8§ 6805(a)(7). Thus, the same standarddomanent injunctive relief arising out of past
conduct applies; specifiltg, the FTC must show a likelihoant “cognizable dangr” of recurring
violation. See, e.g., Evang75 F.2d at 1088-8%ill, 71 F. Supp. 2d at 1047 (cititgnited States
v. W.T. Grant345 U.S. 629, 633 (1953)). The Court must determine whether such danger e
based on “the totality of thercumstances” and “appropriate findis supported bthe record.”
Amazon.com, Inc2016 WL 10654030, at *5 (internal quotatimarks and citation omitted).

In considering the relevant facsaregarding LendingClub’s past condisgeCommerce
Planet 878 F. Supp. 2d at 1086, the FTC has not identifiet$ sufficient tesupport a finding of
a reasonable likelihood or cognita danger of recurrence. TR&C asserts that LendingClub
ignored warnings from its internal compliancegp and only changed its Privacy Policy after th
FTC issued the CID in May 2016. It is undispdithat LendingClub’sompliance group issued
compliance reviews in October and Decenff&5 and June 2016 that recommended changing
the Privacy Policy disclosures ¢comply with the GLB Act. $eeDkt. Nos. 190-14, Ex. 240; 190-
15, Ex. 241; 190-17, Ex. 243 (filed under seal).) Inipent part, the Jun2016 review stated that
“[c]lompliance identified several best practices:safe harbor’ provisions of Regulation P, that
could be utilized to enhance h@ngClub’s Privacy Policy for custanaccessibility and clarity.”

(Dkt. No. 190-17, Ex. 243 at 5.) The reviescommended “that Lendi@jub undergo a Privacy
41
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Policy rewrite led by Compliance or Legall{eever is determinet have accountable
ownership) with the assistance of the Techhvriting team and thadvice of relevant
stakeholders.” I¢l.)

In October 2016, membersthie compliance group sent twdemal emails regarding the
Privacy Policy. The first discusses a “complia@teistmas Wish List” and notes that the then-
Privacy Policy “is not ideal foReg P purposes, and the prefdr@.e., recomranded)] method
provides us safe harbor.'S€eDkt. No. 160-5, Ex. 47 at 2{3iled under seal).) The second
October 2016 internal email stat@s pertinent part: “Complianagid a Privacy review and they
want us to include the Privacy Pglias its own agreement . . . . dfyone else does this so | don’
think we can avoid it muclonger.” (Dkt. No. 216-9, Ex. 255t 2.) In December 2016,
LendingClub implemented the recommended GLB Act-compliant Privacy Policy and has
maintained that policy ever since. TREC filed suit over 15 months later.

The internal compliance reviews and eisiahow that LendingClub knew about the
requirements under the GLB Act atidat its then-current Privadyolicy did not satisfy those
requirements. However, the evidence does not stiggevel of scientesufficient to support a
finding of a likelihood of recurrese; specifically, that Lendind@b sought to maintain its non-
compliant policy for some improper purpose.rtkar, the post-Cllzompliance review and
October 2016 emails do not denstrate that LendingClub implemented the current Privacy
Policy only in response to the Clidideed, neither email even mentions the FTC investigation.
The cited evidence instead reflects a continuingmadediscussion of how tevise the policy to
comport with the GLB Act. lis of course reasonable to infer that the CID influenced
LendingClub’s decision to revise the Privacyi®o(and in deciding LedingClub’s motion the
Court must draw that infereay; but that evidence does msoipport a finding that it was the
determining factor in light of the totality t¢iie record. Finally, and more importantly,
LendingClub implemented the currditivacy Policy nearly 16 montlieforethe FTC filed the
instant action. Thus, LendingClub’s conductiranging its Privacy Policy does not evince an
attempt to evade ingmding liability undethe GLB Act.

The FTC also does not cite any eviderfoanng complaints from consumers regarding
42
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the non-compliant policy during the Octol2&15 to December 2016 timeframe, or that
LendingClub benefited from that policy. Andradugh LendingClub is ofaurse in a position to
commit future violations, the rembdoes not support an inferertbat they are likely to do so
given that the current Privacy Policy has beeplace for years, reving to a non-compliant
policy will subject them to liabty, and there is otherwise measonable business incentive for
them to change their current policy. Simply ghere is no showing thaendingClub idikely to
revert to its former non-compliaRrivacy Policy after thee and a half years a$ current policy.

The FTC cites the Court’s October 2018 Qroke LendingClub’s motin to dismiss for the
proposition that the Court “previously ruledatht . . . would onlyconsider likelihood of
recurrence—with regard to the GLB Act—in caction with a mootness defense, and held that
LendingClub “bears the burden sfiowing mootness.” (Dkt. N@15-3 at 27-28 (citing Dkt. No.
53 at 24 n.10).) The Court declintd® invitation to apply the sanamalysis at this stage because
its October 2018 Order was specdily addressing LendingClub’sgqamrment that Count 1V was
“moot” and that the FTC otherwisacked statutory authority to mue injunctive relief. Here, in
considering LendingClub’s motionrfpartial summary judgment &s injunctive relief, the
Court’s inquiry “hinges on whher the FTC has establishedth evidencea cognizable danger of
a recurring violation: navhether [LendingClub] has met a mootness burd&eé& Amazon.com
2016 WL 10654030, at *5 (emphasis added). The fall€to carry its brden for the reasons
discussed.

Accordingly, the Court GRANTS Lendingib’s motion for summy judgment on Count
IV as to the relief sought. Further, becauss uindisputed that injutige relief is the only
remedy available under Count IV, the Court DISEAES this claim as moot because the Court
cannot provide “any &ctive relief.” See Nw. Envtl. Defense Ctr. v. Gord8A9 F.2d 1241,
1244-45 (9th Cir. 1988) (noting thatclaim is moot irthe absence of “angffective relief”)
(emphasis omitted).
I. The FTC’s Motion for Partial Judgment on the Pleadings

Under Federal Rule of Civil Procedure 12(¢a]fter the pleadingare closed—nbut early

enough not to delay trial—a pantyay move for judgment on thegaldings.” A court considering
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a Rule 12(c) motion must accept the nonmovant'gatlens as true and construe the pleadings
“in the light most favorale” to the nonmovantGen’l Conference Corp. of Seventh-Day
Adventists v. Seventh-Dayvaahtist Congregational Chur¢l887 F.2d 228, 230 (9th Cir. 1989).
“Judgment on the pleadings is progagranted when there is no issafematerial fact in dispute,
and the moving party is entitled jijgdgment as a matter of lawFleming v. Pickard581 F.3d
922, 925 (9th Cir. 2009). “If the ion for judgment on the pleadis is based on a failure to
state a claim upon which relief can be granted, the standard is the s@ma ation to dismiss
under Rule 12(b)(6)."Pantastico v. Dep’t of Educ406 F. Supp. 3d 865, 877 (D. Haw. 2019)
(citing McGlinchy v. Shell Chem. C&45 F.2d 802, 810 (9th Cir. 198&afasso, U.S. ex rel. v.
General Dynamics C4 Systems, Jii87 F.3d 1047, 1054 n.4 (9th Cir. 2011)). In considering
a Rule 12(c) motion, a court mushit its review to the conmlpint and attachments to the
complaint, documents incorporated by refereace, “facts that are contained in materials of
which the court may take judicial noticeSeeHeliotrope Gen., Inc. v. Ford Motor Cd.89 F.3d
971, 981 n.18 (9th Cir. 1999).

The FTC moves for partial judgment on thegaings as to LenagClub’s affirmative
defenses asserted in its Amendatwer to the FAC; specificgl] the “first, third, fourth, fifth,
sixth, seventh, and ninth affirmative defensekt. No. 139 at 2.) LendingClub’s opposition
withdraws its fifth, sixth, seveht and ninth affirmative defense@kt. No. 201-7, Ex. 7 at 7 n.2
(filed under seal).) Thushe Court addresses the FTC’s rantonly as to the first, third, and
fourth affirmative defenses.

A. First Affirmative Defense (“Fair Notice”)

“A fundamental principle in ouegal system is that laws weh regulate persons or entitieg
must give fair notice of conductahis forbidden or required.FCC v. Fox Television Stations,
Inc., 567 U.S. 239, 253 (2012). A statute regulatinguoercial conduct, like the FTC Act, fails
to provide constitutionally adequate fair notice “onlit it so indefinite in its terms that it fails to
articulate comprehensible standards/toch a person’s conduct must confornsée Robles v.
Domino’s Pizza, LLC913 F.3d 898, 906 (9th Cir. 2019). Cisumust examine such challenged

statutes “in the light of thiacts of the case at handSee, e.g., United States v. Mazu4ig9 U.S.
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544, 550 (1975)Donovan v. Royal Logging C&45 F.2d 822, 831 (9th Cir. 1981) (noting that
whether “a statute is unconstitutionally vague must be assessed in the context of the particular
conduct to which it is beingoplied”) (internal quotation maskand citation omitted).

LendingClub’sfirst affirmative defense asserts that “[t]R@ C is barred from obtaining a
judgment of FTC Act liabilityor relief on the conduct alleged Counts | and Il because
LendingClub lacked constitutionally adequate notiae Section 5(a)’s prohibition on ‘unfair or
deceptive acts or practices’ could reach the conchiallenged in those counts.” (Dkt. No. 81 at
40.) The Court addresses this defense gpitess to each Count, andradudes that judgment on
the pleadings is warranted.

1. Count I (Deceptive Act)

As previously discussed, an act or practgdeceptive for purpes of Section 5(a)
liability “if: (1) there is a r@resentation, omission, practice that, (2) 4 likely to mislead
consumers acting reasonably untkee circumstances, and (3gthepresentation, omission, or
practice is material. 'CFPB v. Gordon819 F.3d 1179, 1192 (9th Cir. 2016). The Ninth Circuit
has recognized that “[t]he term ‘deceptive @cpractice’ has an edtlished meaning in the
context of the [FTC Act].”Id. at 1193 n.7see alsd~TC v. Johnsom6 F. Supp. 3d 1110, 1142
(D. Nev. 2015) (rejecting “fair notice” argument asSection 5(a) liability ad noting that “[t]here
is extensive case law and guidance on whattitates a deceptive act practice under Section
5(a).”). Count | alleges that LendingClub chargékidden up-front fee” constituting a deceptive
practice in violation of Se¢ion 5(a) of the FTC Act, based on the origination fee and
LendingClub’s representation in #sls and consumer loan applicats that its loans contain “no
hidden fees.” (Dkt. No. 57 at 1 56-58.)

The gist of LendingClub’s “fair notice” defense as to Count | is that LendingClub lacke
constitutionally adequate notice that it could lable under Section 5 for deptive acts because it
disclosed the origination fee in compliance witlhA and CFPB saf@arbor regulations, and
thus, could not have known that the representano hidden fees” was deceptive under the
circumstances. (Dkt. No. 81 at 41.) The FTC’s Rull&c) motion asserts thttis defense fails as

to Count | because it is both procedurally improged deficient on the mies. (Dkt. No. 139 at
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4-6.) Because the Court agrelest the defense fails on the ntgrit addresses only the latter
argument.

LendingClub’s affirmative defense does nitgge that the language of Section 5(a) is
itself impermissibly vague. Indeed, LendinglCBiopposition expressly disclaims the argument
that “Section 5 has ‘no establishmeaning,” andecognizes thatdll industry participants are
unquestionably on notice that charging hiddessfenay violate Section 5 of the FTC.A¢See
Dkt. No. 201-7 at 12 (emphasis added)). dadt LendingClub’s opposiin clarifies that its

defense:

invokes fair notice “as applied” toarspecific facts of this cas&ox
Television 567 U.S. at 258. While alhdustry participants are
unquestionably on notice that charg hidden fees may violate
Section 5 of the FTC Act, LendingClub had no notice that a fee
disclosed in compliance witifILA—which was designed by
Congress to achieve “clear and conspus” disclosure of loan terms,
15 U.S.C. 8§ 1632(a)—could be clesiged by the FTC as a “hidden”
fee violative of Section 5.

(Id.) LendingClub’s “as applied” @ilenge fails as a matter of laizendingClub’s reliance on its
alleged compliance with TILA is effectively a daef® on the merits to Section 5(a) liability; it is
not an affirmative defense thiie FTC Act itself or the FTC’s é&rcement of Section 5 fails to
give fair notice of the conduct that is proscribdids well established that deception for purpose
of a Section 5(a) claim “may be found basedhen’‘net impression’ creadeby a representation.”
SeeStefanchik559 F.3d at 928 (quoti@yberspace.Con#53 F.3d at 1200). Itis also well
established that “[a] solicitation may be likelyrtoslead by virtue of # net impression it creates
even though the solicitation cams truthful disclosure$ See Cyberspace.Codb3 F.3d at

1200 (emphasis added). Thus, unlike the unconstitutionally vague and inconsistent agency
enforcement policy at issue fox Televisionthe enforcement standandder Section 5(a) “as
applied” to the allegedly deceptive conduct herdaar—a representation may be found decepti
based on the net impression it created the presence of “truthfdisclosures” does not preclude
liability. LendingClub @es no authority for the broad projtosn that TILA-compliance alone
protects a lender from liability for deceptive pgrees under the FTC Act; indeed, and as the Col

has previously noted, theieeno such authority.SeeDkt. Nos. 53 at 17-19 (concluding that
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compliance with TILA does not priecle liability under Section 5(&f the FTC Act as a matter of
law) & 80 at 9 (same).)

Because LendingClub acknowledges that & #waquestionably on notice that charging
hidden fees”—the same conduct gie in Count I—*may violate Section 5 of the FTC Act,” anq
there is no dispute regarding the standard foroheténg whether an act is “deceptive” within the
meaning of Section 5(a)lendingClub’s first affirmave defense as to Coubhftails as a matter of
law.

2. Count lll (Unfair Practice)

The FTC asserts thaendingClub’s first affirmative defese as to Count Il is similarly
deficient. The Court disagrees. As previouwsibcussed, the FTC Act deés an actionable unfair
practice or act as one that “cassor is likely to cause substantial injury to consumers which is
not reasonably avoidable by consers themselves and not outweighed by countervailing bene
to consumers or toompetition.” Neovj 604 F.3d at 1155 (quoting 15 U.S.C. § 45(n)). Count |
alleges that “[ijn numerous instances, Defant has withdrawn money from borrowers’ bank
accounts without borrowers’ authorization, or incamts in excess of borrowers’ authorization[,]

causing “substantial injury to consumers thatstoners cannot reasonallyoid themselves and

that is not outweighed by countervailing bendftgonsumers or competition.” (Dkt. No. 57 at Y

62-63.) Count Il further alleges that the urreurtzed withdrawals “constitute unfair acts or
practices in violation of &tion 5 of the FTC Act, 15 8.C. 88 45(a) and 45(n).1d( at 1 64.)

LendingClub’s “fair notice” affirmative dense as to Counli alleges that:

the FTC failed to provide LendingClub with constitutionally adequate
notice that LendingClub’s use dfs ACH payment processing
procedures would subject it t&ection 5(a) liability for the
purportedly “unauthorized” accounwithdrawals alleged in that
count.

(Dkt. No. 81 at 42.) The gist tiie defense is that LendingClul@gor rate for unauthorized ACH
withdrawals is so low that LenalyClub was not on notice that “tineere use of an ACH payment
processing system with such error rates couldestltj to Section 5(a)dbility for an ‘unfair’
payment practice ‘under the circugstes’ alleged in Count IIl.”See id(“Even accepting the

allegations regarding ‘numerous’ and ‘unauthorizethdrawals, LendingClub will prove that its
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ACH payment processing system has an error rdgssfthan 1%, and that this rate is within the
range of ACH errors inherent an electronic payment system oifgy the features and flexibility
of LendingClub’s system.”).)

Thus, LendingClub’s affirmative defense foount Il does not argue that Section 5 is
itself impermissibly vague as to the conduct proscdhbnstead, its affirmate defense is an “as
applied” challenge to the FTC’s enforcementettion 5 against LenuyClub on “the specific
facts of this case.”ld. at 12.) Construing the pleadings agetand in the light most favorable to
LendingClub, the FTC fails to carry itgirden of showing that “there m® issue of marial fact in
dispute, and the moving party is eletil to judgment as a matter of |14wSee Fleming581 F.3d
at 925. As pleaded, LendingClub’s as-applied challenge gives rise to a plausible inference t
LendingClub was not on notice thtg specific ACH withdrawasystem and the associated
payment-processing errors “oskethan 1%” could subject it tiability under Section 5.Cf. FTC
v. Wyndham Worldwide Cor99 F.3d 236, 256 (3d Cir. 2015) (“Famtice is satisfied here as
long as the company can reasonably foreseeatbatirt could construies conduct as falling
within the meaning of the statute”). This is esphy true given that libility for unfair practices
under Section 5 extends only to conduct th&hist outweighed by countgailing benefits to
consumers or to competition.Neovj 604 F.3d at 1155 (quoting 15 U.S.C. § 45(n)).
LendingClub’s fair notice allegations as to Colihgive rise to a plausible inference that the
benefits of its specific “ACHbrocessing procedures” outweitfie low instances of “error| ]
inherent in an electrooipayment system.”SeeDkt. No. 81 at 42.) Thus, the Court cannot say :
a matter of law that Lending@b’s conduct would not “survive @asonable interpretation of the
cost-benefit analysis reqen [under Section 5].'SeeWyndham799 F.3d at 256 (concluding that
defendant’s “as-applied” challentge Section 5 failed where defendant failed to demonstrate th
its allegedly unfair conduct “sunve[d] a reasonable iarpretation of the &t-benefit analysis
required [under the statute]”).

Accordingly, the Court grants the E6 motion for judgment on the pleadings on
LendingClub’s first affirmative defese as to Count | only. TheoQrt denies the FTC’s motion as

to Count IIl.
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B. Third Affirmative Defe nse (Equitable Estoppel)

A party asserting equitableteppel against a private litigantust prove th traditional
elements of estoppel: “(1) the patb be estopped must know thetlg (2) he must intend that his
conduct shall be acted on or must so act thgpainly asserting thestoppel hasrgght to believe
it is so intended; (3) the latterust be ignorant of the true facand (4) he must rely on the
former’s conduct to his injury.’Baccei v. United State632 F.3d 1140, 1147 (9th Cir. 2011). In
addition to the traditional elemes “a party asserting equitaldstoppel against the government
must also establish that (1) the governmeggaged in affirmative misconduct going beyond mer
negligence; (2) the government'samgful acts will cause a seriougustice; and (3) the public’'s
interest will not suffeundue damage by imptien of estoppel.”Id. “Affirmative misconduct on
the part of the government reqesran affirmative misrepresentatior affirmativeconcealment of
a material fact, such as a deliberateolie pattern of false promisedd. (citation omitted).
“[M]ere inaction . . . cannotupport a claim of equitable egfeel” against the governmenid.

LendingClub’s third affirmativelefense asserts that “[tjhe ETs equitably estopped from
bringing Count | and/or seekingmedies premised on borrowers moiderstanding the total cost
of their loans because LendingClub reasonadligd on and complied with the FTC’s and
CFPB’s regulations, guidance, and statemezi&ting to TILA and loan price and term
disclosures.” (Dkt. No. 81 at 45.) The FT@vwas for judgment on the pleadings on this defens
on the grounds that the deferfiails as a matter of law becaukendingClub “alleged only the
four traditional elementsf estoppel, and not the additionalgé that apply when the defense is
asserted against the government[,]” and “itgytby narrative does not detth allegations that
could support any of [trse additional elements}?” (Dkt. No. 139 at 7.) In other words, the FTC

asserts that the third affirmative defense failstéde claim upon which refiean be granted.

14 The Court previously denied the FBGhotion to strike this defenseSgeDkt. No. 80 at 8-9.)
The FTC’s reply briefing for that motion raised g@me argument set forth here; specifically: th
the defense fails to “meet the striaffirmative misconduit standard requiretb assert equitable
estoppel against the governmentSeé€Dkt. No. 71 at 14.) The Coudeclined to consider that
argument, however, because the FTC did not initrallye it in its motiorto strike. (Dkt. No. 80
at 9 (citingZamani v. Carnes491 F.3d 990, 997 (9th Cir. 2007) (noting that courts “need not
consider arguments raised for fivet time in a reply brief”)).)
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There is no dispute that LendiClub fails to specifically identify all of the requisite
elements for estoppel against tftew/ernment; however, an affirnna defense need only “contain
sufficient matter to state a defense that is ‘plausible on its faBe& Ramirez v. Ghilotti Bros.
Inc., 941 F. Supp. 2d 1197, 1204 (N.D. Cal. 2013) (quoisigcroft v. Igbgl556 U.S. 662, 678
(2009)). Thus, the FTC must show that the defense—on the face of the pleadings and viewi
allegations in the light most favorable to Lenddhgb—fails to state a plaible claim. The FTC
has met that burden.

As for “affirmative misconduct,” the pleadingliege, in pertinent part: “LendingClub . . .
relied on the CFPB’s and/or the FTC’s endorsermé&APR and finance charge disclosures, and
the CFPB’s comments and interactions with tompany during LendingClub’s participation in
the CFPB ‘Trial Disclosure Programvhere it had discussions withelCFPB staff in an effort to
improve the ease of use of its disclosure of consumer credit terms.”"N@I&1 at 45.) Further,
LendingClub alleges: “At no poimturing the extensive discussions with CFPB staff were any
guestions raised regarding theeqdacy or presentatiarf the origination ée disclosures included
in the personal loan applicatidlow on LendingClub’s platform.” I¢l. at 22.)

The FTC asserts that the alleged governrmentuct was not “affmative misconduct,”
but instead consists of “general businesslgnce on disclosures and TILA and the CFPB’s
silence on Defendant’s loan application flow(Dkt. No. 139 at 7.) The FTC notes that
LendingClub does not allege that “th@C or CFPB stated that isan flow was not deceptive[,]”
and “argues only that the the FTC and CHBer previously challenged it.'Id() Further, the
FTC asserts that LendingClub “dorot allege any deliberate lie maittern of false promises, and
silence on the part of the government deesamount to affirmative misconduct.fd()

LendingClub’s opposition counters that thiegétions “create[ & question of fact
regarding affirmative misconduct” because “BiEC now, with full knowledge of the CFPB’s
extensive past engagement witndingClub, seeks to challemgs non-compliant that exact
same content.” (Dkt. No. 201-7 at 19.) LendihgCfurther asserts théthas alleged “much
more than mere silence by federal officialsgihd has instead “specifically allege[d] that

government officials had ‘discussions’ withidingClub about its disclosures, and that
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LendingClub specifically reliedn those statements.Td( at 20.)

The question then is whether LendingClub’sgdl®ons regarding ‘idcussions” with the
CFPB about LendingClub’s disdores are insufficient to glisibly support affirmative
misconduct. They are. Constigithe allegations in the light rsiofavorable to LendingClub, the
mere reference to “discussions” without allegatiosgarding an “affirmate misrepresentation or
affirmative concealment @& material fact, such as a deliber#teor a pattern of false promises”
expressly regarding the originatitee disclosures does not give risea reasonable inference tha
the CFPB engaged in “affirmative miscondufdf purposes of govemental estoppelSee
Baccej 632 F.3d at 1147 (noting théa]ffirmative misconduct orthe part of the government
requires an affirmative misrepresentation or affitime concealment of a material fact, such as a
deliberate lie or a pattern of false promisesThe Amended Answer does not allege that the
government affirmatively toltiendingClub that its “no hiddefiees” representations did not
violate the FTC Act or that the government krteat the disclosures did violate the Act but
deliberately lied or falsely promiséidat the disclosures did not do so. Thus, the defense fails.

LendingClub’srelianceon Clinger v. Farm Servs. Agendges not counsel a different
result. There local government agents “counsgheiplaintiffs] on whichparcels [of land] they
should identify for crop destrtion” in order to qualify forma USDA program. No. CV 04 424 E
BLW, 2006 WL 581192, at *6 (D. Idaho Mar. 8, 200d)he government then “made official
determinations that the [plairfs] qualified for the program” riotified them accordingly,” and the
plaintiffs “relied on the[ ] diicial determinations” and d¢royed the designated crogs. at *6-7.

The USDA subsequently found the plaintiffsligiole for the program because the designated

field was not individually-ownedld. at *6. The court determined that the government “did mug

more than stand by and offer negligent adyi or “vague pronouncements or qualified
endorsements.” Instead, the court conclutiedthe government gaged in affirmative
misconduct by counseling the plaifg on which fields they shodldestroy to qualify for the
program, making an official detmination that they did qualif and notifying the plaintiffs
accordingly. Id. at *7. No such affirmative statememtspressly regardintpe origination fee

disclosures and “no hidden feespresentation is alleged here.
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LendingClub’srelianceon FTC v. DirecTV, Incis also unavailing. There the court did ng
engage in a detailed analysis of whethergtnernmental condueileged—failure to participate
in negotiations regarding a settlement agreentespite being invited to do so, covering the san
conduct at issue in the case—constituted “affirneatisconduct.” M. 15-cv-01129-HSG, 2015
WL 9268119, at *2-3. The court instead deniesl T C’s motion to strike the governmental
estoppel defense because the defense gave @adtice of the defendant’s legal theory and
“adequately plead[ed] facts whiglausibly could support a finding [the defendant’s] favor.”

Id. at *3. Here, LendingClub fails to plead fathat could plausiblgupport a finding of
affirmative misconduct fothe reasons previously stated.

As to the “serious injustice” element@dvernmental estoppel, the FTC argues that “an
injunction prohibiting Defendant fro further misrepresentationsdordering it to pay back to
consumers the hidden origination fee®dl is not a ‘serious injustice.”SgeDkt. No. 139 at 8.)
The FTC's reply further asserthat LendingClub’s Amended Awer pleads no facts to support
that LendingClub would suffer “serious injustice” afsestoppel. (Dkt. No. 207 at 14.) The
Court agrees.

The Amended Answer includes no allegatiorgarding the “serious injustice” element.
However, LendingClub’s opposition asserts ih#éte FTC prevails on Count | “LendingClub
could be required to pay a sifjopant monetary remedy premised the inadequacy of disclosures
specifically reviewed, analyzed, and commerdrdy CFPB.” (Dkt. No. 201-7 at 20-21.) The
problem with that argument ikat it is premisedn affirmative miscondudty the government,
which LendingClub fails to plead.

Similarly, LendingClub’s failure to plead facin support of the “puld interest” element
renders the third affirmative tdnse insufficient as a matterlafv. LendingClub’s opposition
argues that the Amended Answealfegations regarding LendiClub’s voluntary interactions
with the CFPB through the Trial Disclosure Pragrand incorporation of CFPB feedback into its
loan disclosures satisfies the publfiterest factor in part becau$the public has an interest in
seeing its government deal calfuhonestly, and fairlyvith its citizens.” (Dkt. No. 201-7 at 21

(quotingUnited States v. Whartpb14 F.2d 406, 413 (9th Cir. 1975 Again, however, that
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argument is premised on affiative misconduct by the governmewhich LendingClub fails to
plead.

Accordingly, the Court grants judgmeont the pleadings as to LendingClub’s third
affirmative defense because the defense asi@ies insufficient as a matter of law.

LendingClub asserts in a footedhat it should be grantéghve to amend as to this
defense because “the Court rejected the FTC’'3qus\attempt to strike this defense, . . . and
LendingClub therefore had no prior reason to repitsaequitable estoppdkefense to address the
FTC's new argument.” (Dtk. No. 201-7 at 18 n.8The standard for granting leave to amend
under Rule 12(c) is also . identical to Rule 12(b)(6)Pantastico 406 F. Supp. 3d at 877 (citing
Pac. W. Grp., Inc. v. Real Time Sols., ]i821 F. App’x 566, 569 (9th Cir. 2008)). It is not clear
that the governmental teppel defense “could not be sausdamendment”; thus, ordinarily,
leave to amend would be warrantegkeeHarris v. Cty. of Orange682 F.3d 1126, 1131 (9th Cir.
2012).

Given that the trial has beeontinued to October, th@ourt will grant LendingClub 14
days leave to amend this affiative defense, provided it cangood faith allege affirmative
government misconduct sufficiettt invoke estoppel againstetlyovernment. The issue of
whether the amendments are sufficient to allowdéfense to proceed to trial can be addressed
the pretrial conference ratheathin another round of motidariefing, especially since some
evidence as to the CFPB is liggb be admitted in connectiontiv Count | in any event.

C. Fourth Affirmative Defense (Judicial Estoppel)

The equitable doctrine of judicial estoppet€pludes a party from gaining an advantage
by asserting one position, and then later sepkin advantage by takiagclearly inconsistent
position.” Hamilton v. State Farm Fire & Ca270 F.3d 778, 782 (9th Cir. 2001). Judicial
estoppel typically has three elements: (1) “ayaitater position must bielearly inconsistent’
with its earlier position”(2) the party must have “succeedegyersuading a court to accept that
party’s earlier position”; and (3) e party seeking to assert anansistent position [must] derive
an unfair advantage or impose an unfair dedritron the opposing party if not estoppetléw

Hampshire v. Maings32 U.S. 742, 750-51 (2001) (notitigat the three ements “do not
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establish inflexible prerequisger an exhaustive formula fdetermining the applicability of
judicial estoppel”). “The apptation of judicial estoppel is nbimited to bar tle assertion of
inconsistent positions in the saiitgyation, but is also approgte to bar litigants from making
incompatible statements in two different casdddmilton, 270 F.3d at 783.

LendingClub’s fourth affirmatie defense asserts that “[t]aR@C is judicially estopped
from bringing Count | and/or seeking remedixeemised on borrowers honderstanding the total
cost of the personal loans available through Leg@lub’s platform.” (Dkt. No. 81 at 45.) The

Amended Answer alleges, in pertinent part:

Count | and/or certain of the remesdithe FTC seeks are premised on
reasonable borrowers not understanding the disclosures of APR and
the total finance charge in the FealeBox of the TILAdisclosure in

the personal loan applicationoW. The FTC previously took the
position inFTC v. AMG Servicedo. 2:12-cv-00536- GMN-VCF (D.
Nev.), and potentially other cases/olving theories of liability or
monetary remedies that relate to disclosures of APR or the total
finance charge, that reasonabtesumers understood disclosures of
APR and finance charge, includinghen those disclosures were
presented in the Federal Box af TILA disclosure. The FTC is
therefore judicially estopped fm asserting in this case that
reasonable consumers did not umstlEnd truthful and accurate
disclosures of APR and the financharge presented, among other
places, in the Federal Box of a TILA disclosure.

(Id.) The gravamen of the defense is that ‘fi€ cannot contend that reasonable borrowers
understand and rely on FedelBalx disclosures [in TILA diclosure statements] AMG Services
but then in this cassontend that borrowerd notunderstand and rely on Federal Box
disclosures.” (Dkt. No. 201-7 at 26.)

The FTC moves for judgment on the pliead on this defense on the grounds that
LendingClub “has not identified any incortsist positions taken by the FTC”; specifically:
LendingClub “do[es] not ientify these ‘other cases’ and de] not specify where in the 1,000+
entries of theAMG docket the FTC took [the allegedly imsstent] position.” (Dkt. No. 139 at 8-
9.) Further, the FTC argues that its positioAMG was the same as its position in this case ang
the difference between the two casethat the defendants “inqgmrated deception into different
parts of their marketing and application proces$d: gt 9 (“In both cases, the FTC took the

position that defendants engaged in deceptive pesctegarding the fees associated with their
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loans.”).) The Court agrees that LendingClubdigial estoppel defenseilaas a matter of law
because the FTC’s positions here andNG are not “clearly inconsistent”

The Amended Answer misstates the FTC’stpmson Section 5 liability in both cases.
LendingClub alleges that here: “Count | and/oraierbf the remedies the FTC seeks are premis
on reasonable borrowers not understanding the diselosfi APR and the total finance charge in
the Federal Box of the TILA disclosure in thegmnal loan applicationdiv.” (Dkt. No. 81 at
46.) LendingClub is wrong. As alleged in the@®ACount | is premisedn reasonable consumers
being misled by the representation “no hiddesstdased on the net imgssion that statement
creates in light of thap-front origination feerad the method by which thége is disclosed in the
loan application flow, and the actual loan amaapylicants receive. Th#te origination fee is
disclosed in the TILA disclosure statement om tloan Rates & Terms does not mean that the
FTC’s “position” on Section 5 liability in thisase is that reasdnla consumers “do not
understand and rely on Federal Box hlisares,” as LendingClub arguessegDkt. No. 201-7 at
26 (emphasis omitted).) It simply means thatfTC believes that the TILA disclosure in this
case did not fix the net impressioreated by the representation alkere in the loan application
flow (and in advertisements) thatiagingClub chargedrio hidden fees.”

The Amended Answer also misstates th€BTposition as to Section 5 liability BMG.
As relevant here, the FTi@ought a Section 5 claim AMG based on an allegedly deceptive
TILA disclosure and moved for sumary judgment. The FTC assattthat the TILA disclosure

was misleading because it prominently and clegam®gented certain loan repayment terms in the

15 The FTC argues for the first tinie its reply that LendingClub’gidicial estoppel defense also
fails as a matter of law becauselicial estoppel is inappropriaite “a case where estoppel would
compromise a governmental interest in enfor¢heglaw,” and here, “the FTC is pursuing the
government’s interest in enforcementtlog law.” (Dkt. No. 207 at 16 (quotifdgew Hampshire
532 U.S. at 755).) Because the FTC did nister¢ghis argument in #ir motion and provide
LendingClub with an opportunity tospond, the Court will not consider ifeeZamanj 491 F.3d
at 997 (noting that courts “need ramnsider arguments raised foeftfirst time in a reply brief”).
Further, the argument is not necessary to conchatehe defense is insufficient as a matter of
law.

16 Both LendingClub’s opposition and the FTC'’s sepiclude as exhibits several filings from
AMG. (SeeDkt. Nos. 202-5 — 202-8, Exs. 4-787-2 — 207-3, 207-5 — 207-7, Exs. 1-2, 4-6.)
Judicial notice is appropriate for “undisputedttas of public record, cluding documents on file
in federal or state courtstarris v. Cty. of Orange682 F.3d 1126, 1132 (9th Cir. 2012).
Accordingly, the Court takes judicial no#i of the profferedxéibits.
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Federal Box of the TILA disclosure but borrowers were automatically entered into a different
repayment plan with terms set forth in fiment below the Feder@ox, and the automatic
repayment plan included additidredharges not listed in the &eral Box. (Dkt. No. 202-5, Ex. 4
at 4-6.) Thus, the Section 5 claimAMG was based on the net impressof the TILA disclosure
itself: the Federal Box containémhn terms that conflicted with the fine print below it.

The FTC’s position iMMG was not, as LendingClub allegesimply that “reasonable
consumers understood disclosuné£\PR and finance charge, inicling when those disclosures
were presented in the Federalx®of a TILA disclosure.” $eeDkt. No. 81 at 46.) Instead, the
district court’s order adoptingéhmagistrate judge’s pert and recommendati noted that as to
“the misleading net impression” tfe TILA disclosure, “the FT@epeatedly argued in its motion
that summary judgment was appropriate becatiige ‘inconspicuous, contradictory, confusing,
and vague language’ in the documentSe¢Dkt. No. 202-5, Ex. 4 at 18 (quoting the FTC’s
argument in its motiofor summary judgment #t “the loan documes were confusing,
particularly on the issue of the repayment tefjrjs’In other words, the FTC argued that tiet
impressiorof the TILA disclosure, including the Federal Baigs misleading based on the
discrepancy between the terms in the Federal Bdxfee conflicting terms in the fine print below
it. TheAMG court agreed and granted summary judgmferding: “[T]he nd impression of the
[TILA disclosure] is likely to mislead borveers acting reasonably under the circumstances
because the large prominent print in the TIL&xBmplies that borrowers will incur one finance
charge while the fine print creates a process under which multiple finance charges will be
automatically incurred unless borroweake affirmative action.”ld. at 16.)

The FTC’s positions on Section 5 liability AMG and this case are not “clearly
inconsistent.” INPMG, the universe of the net impressioralysis was the TILA disclosure
because that was the documergcsfically challenged; thus, tHecus was on the Federal Box an(
the fine print below it. The FTC arguedAMG that the conflicting repayment terms in the TILA
disclosure was likely to mislead consumer actegsonably under the circumstances. Here, the
universe is the entire loan applica flow as it relates to the reggentation “no hidden fees.” The

FTC asserts that the TILA disclosure statenagnt Federal Box does naire the net impression
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of that representation and that it is likelynislead a consumer tamy reasonably under the
circumstances. Indeed, even assuming withogiitment that LendingClub’s TILA disclosure wa
TILA-compliant, “[a] solicitaton may be likely to mislead byrtue of the net impression it
creates even though the sahtion also containsuthful disclosures.”SeeCyberspace.Con#53
F.3d at 1200. Accordingly, LendingClub’s judicesdtoppel defense fails agnatter law to the
extent it asserts that the FTC is pursuing a “cleadgnsistent” theory of Section 5 liability in
this case.

The defense is similarly deficient to theent it asserts thatehFTC’s position regarding
monetary remedies for Count | is “clgainconsistent” with its position IAMG. As explained in
LendingClub’s opposition, its “monetargmedies” argument is that AMG: “the FTC
calculated, and the court accehta monetary remedy premised on the assumption that
[defendant’s] borrowers understood the financescdsiclosed in the Federal Box, and that all
finance costs paid beyond thasmounts constitute consumerrima’ (Dkt. No. 201-7 at 23.)
LendingClub asserts that “the FTC argued that the monetary remedy should be measured by
amount ‘consumers [ ] repaid meothan the amount borrowedipl[the] one finance charge’
disclosed in the Federal Box.1d( quoting Dkt. No. 202-7, Ex. 6 & (alterations in original).)
LendingClub’s opposition highlights the follomg quotes from the FTC’s motion for summary
judgment inAMG on issues that remained after the court had granted the FTC’s motion for

summary judgment on iSection 5 claim:

[T]he Court determined that Defenda’ loan documents were likely

to mislead consumers by prominentisclosing the fixed cost to
repay their loans (the principal tsowed plus one finance charge),
but then automatically enrolling customers into a repayment schedule
resulting in much higher costs, aftseveral multiples of the disclosed
amount.

Thus, the most reasonable approxXioraof the consumers’ monetary
loss is found by totaling, for cons@ns who actually repaid more than
the disclosed cost (the principal aanmt and one finace charge), the
aggregate amount those consunpetisl above the disclosed cost.

(Dkt. No. 202-7, Ex. 6 at 74.) So? The TILAdbosure itself was thehallenged document in
AMG and the Federal Box set forth one set of leggrayment terms while the fine print set forth

conflicting terms that resulted additional finance charges. Thiise FTC used the set of loan
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repayment terms “prominently disclos[ed]’time Federal Box to dataine the “reasonable
approximation of the consumersonetary loss” caused by the adshal finance charges in the
fine print. That approximation was entiregasonable because the loan repayment terms and
additional finance charges wetgectly at issue in that case

The FTC’s reasonable approximation of consumer haii@ does not mean, as
LendingClub argues, that themedy was “premised on the assumption that [defendant’s]
borrowers understood the finanoests disclosed in the Federal Box, and that all finance costs
paid beyond those amounts ctitose consumer harm.”SgeDkt. No. 201-7 at 23.) It was instead
premised on the amount ofonetary harm suffered as a resiiithe misleading representation at
issue—the TILA disclosure. That the FTC calculates harthis casébased on the amount of
origination fees collected by Lem#jClub and seeks restitutiontbbse fees does not mean that
the FTC’s position on monetary remedies herelearly inconsistent” with its position IAMG
for purposes of judicial estoppel.

Because LendingClub cannot satitife first element of judial estoppel, its affirmative
defense fails as a matter of lavkccordingly, the Court grantee FTC’s motion for judgment on
the pleadings as to LendingCluliirth affirmative defense.

V. Administrative Motions to File Under Seal

A party seeking to seal a document filed @amjcinction with a motion related to the merits
of a case must overcome the “strong presumptidavor of public accesdb judicial records by
meeting the “compelling reasons” standakmakana v. City and Cty. of HonoluH#47 F.3d
1171, 1178-79 (9th Cir. 2006) (notitigat the “strong presumption atcess to judicial records
applies fully to dispositive pleadings, inclag motions for summary judgment and related
attachments”)see alscCtr. for Auto Safety v. Chrysler Grp., L1809 F.3d 1092, 1098, 1101
(9th Cir. 2016) (noting that tHeompelling reasons” test applies ‘tiwostjudicial records,”
including documents attaed to nondispositive motions thaedmore than tangentially related to
the merits of a case”) (internal quotation marks and citation omittecy;Midland Nat. Life Ins.
Co. Annuity Sales Practices Litj§86 F.3d 1115, 1120-21 (9th Cir. 2012) (applying “compellin

reasons” standard @aubertmotions submitted “in conneoh with” motionsfor summary
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judgment). The requesting pafimust articulate[ ] compelig reasons supported by specific
factual findings . . . that outweigh the generatdry of access and the public policies favoring
disclosure.” Kamakana447 F.3d at 1178-79 (alteration in angl) (internal quotation marks and
citations omitted). “Compelling reasons” exagten court documents “might have become a
vehicle for improper purposesstich as the release of trade secrets and other competitively
sensitive business informatioiixon 435 U.S. at 598. It is not sidient that public disclosure
of court records may lead to a litigant's embasment, incriminatiorgr exposure to further
litigation. Foltz v. State Farm Mut. Auto. Ins. €831 F.3d 1122, 1136 (9th Cir. 2003).

A party seeking to seal documents must atsmply with the Civil Local Rules, which
provide that sealing is appropriaialy where the requesting pafgstablishes that the document,
or portions thereof, are privileged, protectabla &sde secret or otheise entitled to protection
under the law.” Civ. L.R. 79-5(b). Further, pastiaust “narrowly tailor'their requests only to
the sealable material and redact documents acgiydi Civ. L.R. 79-5(d). The Local Rules also
provide that where “the Submitty Party is seeking tile under seal a document designated as
confidential by the opposing panty a non-party pursuant to aopective order,” the Designating
Party must file within four dgs of the Submitting Party’s mom “a declaration as required by
subsection 79-5(d)(1)(A) establishing that all ¢ tlesignated material sgalable.” Civ. L.R. 79-
5(e)(2).

On April 14, 2020, the Court issued an ordetradsing the parties’ motions to seal and
clarifying that the “compelling @sons” standard applied teetmotions. (Dkt. No. 233.) The
Order directed LendingClub to submit supplemedegalarations in light of the “compelling
reasons” standard and new unredacted and redactdngeof the material it seeks to seal if
application of the standard ahged its previously proposedieetions. LendingClub complied
with that Order. $eeDkt. Nos. 245-245-1; 248-265.)

A. LendingClub’s Motions to Seal

LendingClub moves to file undseal: (1) portions of certagxhibits submitted in support
of its motion to exclude the expert tesbny of Mr. Loewenstein, (Dkt. No. 137 & 249); (2)

portions of its motion for partimummary judgment, and portionstbe declaration and exhibits
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submitted in support of same, (Dkt. No. 140 & 248) portions of its opposition to the FTC’s

motion for partial judgment on th@eadings and exhibits submiten support of same, (Dkt. No.

201 & 255); (4) portions of its opposition to the®¥F motion for summary judgment and exhibit$

submitted in support of same, (Dkt. No. 218 & 2%%) portions of its opposition to the FTC’s
motion to exclude expetéstimony and exhibits in supportgdme, (Dkt. No. 221 & 253); and (6)
portions of its reply in support @ motion for partibsummary judgment anekhibits in support
same, (Dkt. No. 241). LendingClubsalfiled amendments to its maitis to seal at Dkt. Nos. 140
& 201, (seeDkt. No. 214).

LendingClub subsequently withdrew its comdindiality designations as to some of the
documents filed under seal inrmection with its motion for paal summary judgment, (Dkt. No.
143); some of the documents filed under seabimnection with its opposition to the FTC’s
motion for summary judgment, (Dkt. No. 223)ns® of the documents filed under seal in
connection with its opposition to the FTC’s naotifor judgment on the gadings, (Dkt. No. 202),
and some of the documents submitted in conoe with its opposition to the FTC’s motion to
exclude expert testimony, (Dkt. No. 2245e€Dkt. Nos. 214 & 245.) Accordingly, those
documents shall be filed withortgdaction on the public docket.

The Court has reviewed LendingClub’s suppdetal proposed redactions and declaratiof
in support of sealing material it designatedasfidential and is safied that LendingClub’s
requests meet the “compellj reasons” standardS€eDkt. No. 245 & 245-1.) The material
constitutes non-public, competitively sensitiugsiness information regarding LendingClub’s
business operations and strategy, consumer sdarancial data, or personally identifiable
consumer information. Furthéhe proposed redactions are narsotailored to only sealable
information. Accordingly, the @urt GRANTS LendingClub’s requedts seal as described in the
declaration of Richard HCunningham, (Dkt. No. 245-1).

In response to LendingClub’s motion to seal portions of its opposition to the FTC’s mg
for summary judgment and exhibgabmitted in support of sam@kt. No. 218), and pursuant to
Civil Local Rule 79-5(e)(1), the FTC filed a de@aon in support of sealg four exhibits, (Dkt.

Nos. 219-12, Ex. 14; 219-13, Ex. 15; 219-14, Ex.2®-15, Ex. 17), desigted as confidential
60

L

tion




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

by the FDIC pursuant to the Peative Order in this casesdeDkt. No. 44). The FTC’s
declaration, (Dkt. No. 230), includen attachment from Daniel Hurtenbach of the FDIC in
support of sealing, (Dkt. No. 230-1Mr. Kurtenbach, counsel the Legal Division of the FDIC,

attests that the documents:

consist of bank examination rep®rand summaries containing (1)
confidential businesmformation about WebBank’s operations and
practices; (2) confidential busis®information about LendingClub’s

operations and practices; and) BDIC bank examiner opinions,

conclusions, and recommenidais concerning WebBank’s

operations and LendingClub’s operations.

(Id. at 1 8.) Mr. Kurtenback furer attests that the FO provided the material to the FTC on the
condition that the FTC “mark and ensure thatdlocuments are treatad Confidential under the
Protective Order in this case” because of themqteal for harm to WebBank and LendingClub if
the documents were exposed to the publid. at 1 9-10.) The Court has reviewed the
documents and agrees that “compelling reasstaidard is met an@aling is warranted.

B. The FTC’s Motions to Seal

The FTC moves to filed under seal: (1) pmm8 of its motion fosummary judgment and
certain exhibits submitted in support of sanseeDkt. No. 145); (2) portns of its motion to
exclude expert testimony and exigsubmitted in support of sameeéDkt. No. 146); (3)
portions of its opposition to LendingClub’s motion to exclude expert testimony and one exhib
submitted in support of samaegeDkt. No. 211); (4) portions of its opposition to LendingClub’s
motion for partial summarypgment and exhibits subtt@d in support of samesgeDkt. No.

215); (5) portions of its reply in supportitd motion to exclude expert testimongeéDkt. No.
234); (6) errata exhibitsséeDkt. No. 236); and (7) portions @8 reply in support of its motion
for summary judgmentséeDkt. No. 239).

With the exception of the FTC’s motion to spaltions of exhibits irsupport of its motion
for summary judgment that contain persopaentifiable consumer informatiorsgeDkt. Nos.
148-6, Ex. 10 at 5-6; 149-4, Ex. 14 at 6-138-3, Ex. 214, 164-1, Ex. 7; 164-9, Ex. 246; 164-10
Ex. 247), the FTC’s motions concern matepidduced by LendingClub during discovery and

designated as confidential by LendingClub undessthmilated Protective @er in this casesge
61

it



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Dkt. Nos. 44 & 123). The Court grants the F$@iotion to seal the personally identifiable
consumer information because such matsaskfies the “compelling reasons” standaBde
Nursing Home Pension Fund v. Oracle Coigo. C01-00988 MJJ, 2007 WL 3232267 (N.D. Cal|
Nov. 1, 2007) (noting that “compelly reasons exist to keep perdantormation cafidential to
protect an individual’s privacy tarest and to prevent exposure to harm or identity theft”).

Pursuant to Civil Local Rule 79-5(e)(1),naingClub filed responsesd declarations in
support of sealing certain pantis of the FTC’s briefing anekhibits that LendingClub had
designated as confidentialS€eDkt. Nos. 198 & 214 (addressing Dkt. Nos. 145 & 146); 231
(addressing Dkt. Nos. 211 & 215).) Followgithe Court’s Orders on April 14 & 21, 2020
regarding the parties’ motions $eal, LendingClub filed supplemahtieclarations and briefing in
support of sealing. SeeDkt. Nos. 245-1 at {1 104, 87, 91-95, 102 (declaration of Mr.
Cunningham); 250 (addressing Dkt. No. 14852 (addressing Dkt. No. 215); 254 (addressing
Dkt. No. 211); 256-65 (addressing Dkt. No. 145)6 (declaration of James C. Jackson for non-
party WebBank in support of sealing Dklos. 156-9, Ex. 31; 187-9, Ex. 196; 201-4, Ex. 2
(designated portions))68 (addressing Dkt. Nos. 234; 236; 239).)

LendingClub’s responses withdrats confidentiality desigrteons for certain documents.
First, LendingClub witdraws its designations for certainhéxts the FTC filed under seal in
connection with its motion for summgjudgment, (Dkt. No. 147).SeeDkt. Nos. 198 at 6-16 &
245 at 6-17.) LendingClub also withdraws itsidgeations for certain documents the FTC filed
under seal in connection with its opposittoriendingClub’s motion for partial summary
judgment, (Dkt. No. 216).SeeDkt. Nos. 231 at 3-4 & 245 at 20.) Further, LendingClub
withdraws its designations fortain documents the FTC filed undseal in connection with its
motion to exclude expert t@siony, (Dkt. No. 155). (Dkt. Na245 at 21.) Accordingly, those
exhibits shall be filed without daction on the public docket.

LendingClub also withdraws its confidentigldesignations for the following exhibits
filed in connection with the FTC’s administratiretion to seal errata exhibits designated by
LendingClub as confidential, {@ No. 236): Dkt. Nos. 236-13, Ex. 261 (filed as “PX 2” in

connection with Dkt. No. 236236-14, Ex. 227 (filed as “PX 3h connection with Dkt. No.
62




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

236); 236-15, Ex. 129 (filed as “PX 4” in connection with Dkt. No. 2385-19, Ex. 195 (filed as
“PX 8" in connection with Dkt. No. 236); 23832Ex. 200 (filed as “PX 9” in connection with
Dkt. No. 236); 236-21, Ex. 201 (filed as “PX” in connection with Dkt. No. 236Y. (SeeDKkt.
No. 268 at 3.) However, as to Dkt. N\#86-14, Ex. 227, LendingClub&ipplemental submission
at Dkt. No. 265 seeks to se¢hk same information.SeeDkt. No. 265 at 8 (citing Dkt. No. 265-5
at 4).) Further, Mr. Cunningh@s supplemental declaration sapport of sealing asserts that
compelling reasons exist to seal the desighptation of Exhibit 227 because it contains
competitively sensitive businesgormation that is not relewv to the FTC’s claims. SeeDkt.
No. 245-1 at § 72.) Thus, it is unclear whetbendingClub’s subsequewtthdrawal of its
confidentiality designatin as to Exhibit 227 is in error. Bause the document in question is an
internal “Compliance Regulatory Risks8essment Report” issued in June 2018 and
contemporaneously marked “HighConfidential,” and the redasd material consists of an
executive summary detailing the results ofrisk assessment, Lendinly® shall clarify its
position as to Exhibit 227 withihO days of this Order. Thehar exhibits for which LendingClub
withdraws its confidentiality degnations shall be filed withou¢daction on the public docket.
LendingClub’ssupplementalespomses in support of sealingsal narrow or maintain the
designations for certain documents. Tl has reviewed LendingClub’s supplemental
proposed redactions and declaration in supportalirey material it desigried as confidential and
is satisfied that LendingClub’s requesteahthe “compelling reasons” standard and Mr.
Cunningham’s declaration complies withvil Local Rule 79-5(e)(1). §eeDkt. No. 245 & 245-
1.) The material constitutes non-public, contpetly sensitive business information regarding
LendingClub’s business operationmgdastrategy, consumer researthancial data, or personally
identifiable consumer infornti@n, and the proposeddactions are narrowiltailored to only

sealable informationAccordingly, the Court GRANTS LemyClub’s requests to seal as

" The FTC designated the exhibits submitteddnnection with Dkt. No. 236 with “PX” numbers
that do not coincide with the original “PXiumbers used in conrtean with the original,
underlying motion (i.e., “PX 3for purposes of Dkt. No. 236 designated as “PX 227" for
purposes of the FTC’s motion feummary judgment). The Court maintains the original “PX”
number for consistency and tecad further confusion.
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described in the declaration ofdRard H. Cunningham, (Dkt. No. 245-1).

The Court warns that it may revisit the seglof any of these documents if a party seeks
to introduce them at trial. A party will not mett burden of showing #t the exhibit should be
shielded from the public by merely pointing out that the Court allowed the document to be se|
in connection with summary judgmemt other dispositive motions.

CONCLUSION

For the reasons set forth abptiee Court grants in parhd denies in part the FTC’s
motion for summary judgment. The Co@RANTS summary judgment on Count II, and
DENIES summary judgment on Quats I, IIl, and IV.

The Court grants in part and deniepart LendingClub’s @ss-motion for partial
summary judgment on Counts Ilh@lV. The Court GRANTS samary judgment on Count IV’s
request for injunctive reliefrl DISMISSES that claim as moot because there is no available
remedy. The Court DENIES summggudgment on Count .

The Court DENIES the FTCBaubertmotion to the extent it seeks to exclude the
testimony of Dr. Wind. The Court ottveise DENIES the parties’ respectiiZaubertmotions as
moot because the challenged testimony was noseapeto resolve the parties’ cross-motions fg
summary judgment.

The Court grants in part and deniegpart the FTC’s motion for judgment on the
pleadings. The Court GRANTS judgment on pteadings on LendingClug’First Affirmative
Defense as applied to Count I, and LendingQulhird and Fourth Affirmative Defenses. The
Court DENIES judgment on the pleadings on LendingClub’s First Affirmative Defense as apy
to Count IlI.

The Court GRANTS the parties’ respectivetioos to seal as set forth above.

Jogutic Sutloly,

0 J Adz’)UELINE SCOTT CORL
United States Magistrate Judge

IT IS SO ORDERED.
Dated: June 1, 2020
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