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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DARRELL HUNTER, Case No. CV-18-2627-CRB

Petitioner, ORDER DENYING PETITION FOR

y A WRIT OF HABEAS CORPUS

SCOTT KERNAN,
Director, California Department
of Corrections,

Respondent.

Petitioner, a state prisoner incarceratetthatSan Francisco County Jail, seeks a
writ of habeas corpus under 28 U.S§2254 invalidating a conviction from San
Francisco County Superior Court. In an arfiled on July 9, 201&his Court found that
the petition appears to state cognizable cldonselief under § 2254, when liberally
construed, and order&kespondent to show cause why & wf habeas corpus should not
be granted. Respondent has filed an ansevtdre order to show cause (dkt. 23) and
Petitioner has filed a traverse (dkt. 24).

BACKGROUND

A. Statement of the Case

On July 12, 2014, Petitiongras charged by informatiomith making a criminal
threat. He entered a plea of not guilty. Pet. (dkt. 1) Ex. C at 2. Trial commenced on
September 2, 2014. Id. On September 34aride prosecution presented one witness af
the defense presented two, one of whom Retgtioner’s former girlfriend._Id. During

cross-examination of Petitioner’s former gieind, Petitioner asked to use the rest room
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and then waived his appearance fa temainder of the cross-examinatioid.

Petitioner was present for the testimony & second defense witness, after which the
parties stated that there were no furtheén@sses, and the jury was dismissed for the
weekend._Id. Petitioner waived his righta® present as the court and counsel revieweg
jury instructions, and he left for the weekend with instaurgito return at 9:15 a.m. on
September 8. |d.

At 10 a.m. on September 8, the trial ddofd counsel that Petitioner had not yet
appeared, that there was “some indication ba’kis way,” and that the court would not
delay further._Id. At 10:15m., the court admonished theyuhat they were not to
speculate about Petitioner’s absence or condifi@r any purposethen proceeded with
instructions and counsels’ closing arguments. With Petitioner still absent at the end of
the morning session, the court ordered bafeited and a bench wanissued._Id.
Petitioner was not present after the lunch basakthe court proceedevith the remaining
closing arguments and, at 2:42 p.m., $katjury to begin deliberations. Id.

After the jury departed, defense counseved for a mistrial based on alleged
prosecutorial misconduct in the prosecutortsutéal argument, Id. Ex. C at 3. As the
court began to respond, Petitiorehaving returned at some piithat is not documented

in the record—interjected andetiollowing exchange occurred:

“[Petitioner]: Whyalou all kee;p)laylng with me? Especially
you. You just stand up, my boy.

“[Defense counsel]: Calm down. You're crazy. You better
back off.

“[Petitioner]: You piece of shitYou're a piece of shit. That's
what you are.

“[Defense counsel]: You need to calm down.

! The conclusion that Petitioner waived bippearance is based on the California
Court of Appeal’s statement of the cag&eople v. Hunter, No. A144413, 2018 WL
360089, at *13-14 (Cal. CApp. Jan 11, 2018), reh’q dexd (Feb. 1, 2018), review
denied (Apr. 11, 2018). The Petitioner's mearmaum did not includée trial court’s
]Eranscript. Therefore, the Court relies on@adifornia Court of Appeal’s recitation of the
acts.
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“[Petitioner]: You need tonderstand what you are.

“The Court: Mr. Hunter, why dot we have you step outside
and calm down just a little biand then we can talk.

“[Petitioner]: Think | don’t knev what you about, bitch.”

The court subsequently denied the mistmation. I1d. Just over an hour later, the
jury returned its verdict, findg Petitioner guilty of making eriminal threat._Id. A few
minutes after the jurors weresdharged, the court went bawk the record, explaining that
one of the jurors had exm®ed concern about the possibility of having contact with
appellant due to a past experience ofoamtering and being teatened by a different
defendant in a case for whicheshad been a juror. Id. &ltourt and counsel questioned
the juror, who stated that her past expargehad not affected hdeliberations._Id.

Two days later, on Septdrar 10, 2014, Petitioner warrested on the bench
warrant the court previously issued when hiedbto appear for trial on September 8. Id.
Due to his conduct during his arrest on 8egter 10, Petitioner wafiarged with making
threats to an executive officand misdemeanor resisting arrest. Id. Ex. C at 3-4. On
September 11, defense counsalaed a doubt as to Petitioner's competence based on
behavior and statements during trial. 1d. Exat 4. At that point, proceedings were
suspended, Dr. Jonathan French was appototedaluate Petitioner, and the case was
continued. _ld.

Dr. French evaluated Petitioner on Octob2, 2014 and filetiis report on October
15, 2014, finding that Petitioner was presemntiyompetent but noting that it was a close
case and that the court might wishobtain a second opinion._Id.

After Dr. French’s evaluation, Petitionerquested a Marsden hearing, at which
Petitioner’s counsel was relieved. Id. Ex. BatOn October 20, 2@, attorney Cheryl
Rich was appointed to represent petitioner.Ebd.C at 4. The case was continued for a
second competency evaluation by Dr. LiskaJeld. Dr. Jeko evaluated appellant on
November 15, 2014 anddad him competent. Id.

On December 3, 2014, thewrt found Petitioner competent and reinstated crimin
3
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proceedings. Id.

On January 21, 2015, Petitiorféed a motion for a new trial, arguing that a hearing

was required to determine whether (1)itReer was competent during the trial; (2)
Petitioner’s absence from court was due to malhmaiss; (3) trial counsel was ineffective;
(4) a juror was improperly fluenced by a prior jury gerience; and (5) there was
insufficient evidence appellant ek@a criminal threat. Id.

On February 5, 2015, the court denied thotion for a new trial._Id. The court
sentenced Petitioner to three years in stasopy suspended exdmn of the sentence,
placed Petitioner on superviseabpation for five years, ordettéhim to serv@17 days in
county jail with credit for havig served those 217 days, amdered him to complete all
services required as directedthg probation department. Id.

On February 24, 201%Betitioner timely filed a directppeal. _Id. Ex. C at 5. He
raised four grounds: (1) his Federal and California constitutional rights to due process
a fair trial were violated when the Supert@ourt did not susperttie trial and conduct a
competency examination, andhrial attorney was ineffége for failing to request the
competency examination;)(Bis Federal and California constitutional rights to due
process and a fair trial wevelated when the Superior Court denied his motion for a ne
trial due to his incompetence during the tr{&l his Federal and California constitutional
rights to due process and a fair trial wer@ated when the Superior Court continued the
trial in his absence; and (4) his Federad &€alifornia constitutional rights to due process
and a fair trial were violated because of jumdsconduct during the tiiald. at 4-5.

On February 24, 2016, Petitier filed a petition for writ of habeas corpus in the
superior court._ld. at 5. The petition chd that Petitioner had &e denied effective
assistance of counsel because his trial aggodid not investigatand present a defense
based on his mental state at the timéhefDepartment of Motor Vehicle (“DMV”)
incident. Id.

On April 1, 2016, the superior court dedithe petition, finding that trial counsel

had tactical reasons for not pursgia mental state defense. Id.
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On July 19, 2017, Petitioner filed a petitifor writ of habeas corpus in the
California Court of Appeal. Id. On Janyadll, 2018, the California Court of Appeal
iIssued a joint written opiniodenying both Petitioner’s appleand his habeas corpus
petition on the merits. Id. Ex. C at 1.

On February 13, 2018, fwoner filed a petition for review with the California
Supreme Court of both the denial of hisedirappeal and the denial of his petition for
habeas corpus. Id. at 5.

On April 11, 2018, th California Supreme Court sumniyadenied review of both
Petitioner’s direct appeal and his California habeas petition. Id.

B. Statement of the Facts

The California Court of Appeal summzed the facts of the case as follows:

In June 2014, Carrie Stanton svaorking as a manager at the
DMV on Fell Street in San Frarsco. One of the employees
she was responsible for overseeing, Terina Hampton, was
appellant's former girlfriend. Hampton, appearing very
nervous and agitated, ask&tanton what had hz%f)pened a
couple of weeks befe, when appellant came in and asked for
Hampton. Stanton replied thae had asked where Hampton
was and, when Stanton said stes not there, asked when she
would be back; pursuant toghdepartment’s policy, Stanton
said she could not give him thatormation and appellant said,
“Okay, Ms. Carrie,” and left. Hampton said that appellant
was “obsessed” with Stantomca;i’y at her and threatening that
he was going to “come and get me,” calling her “dyke,
bitches.” Hampton asked for ti to get a restraining order.
Stanton took the threat toward her as “information” and a
“warning” and did not think sheeeded to do anything about it
at that time because appellandd never been a?gressive
toward her; she was more @amned for Hampton’s safety.

A few days later, about 9:50 a.m. on June 10, 2014, Stanton
was working at window 17 ahe DMV, making a telephone
call for a customer. She heard a commotion and saw appellant
walking in, loudly calling her mae and using obscenities. She
heard him say, “Where is thaitch Carrie Stanton? Where is
the fucking office manager @& Stanton? That fucking
lesbian bitch, dyke, bitch, mother-fucking black bitch, where is
she? I'm here to carry out martial law. She’s been investigated
and convicted and this is her ldstking day. This will be her
last day. She won’t see tomowd’ Appellant appeared “angry
and aggresswe,” “walking rapidl swinging his arms, looking
around the office.” He made egentact with Stanton, and she
called 911. Stanton felt “very threatened” and felt appellant
was “there to do [her] harm”; she was scared because it
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appeared appellant was “camgiout” the threat Hampton had
told her about.

The 911 operator could heaappellant yelling in the
background and told Stanton stay on the phone. As she did
so, Stanton saw Hampton trying to calm aB ellant down. With
the assistance of a giuard, Hampton was able to get appellant to
go outside, still yelhg obscenities and trying to turn in
Stanton’s direction. Seconds after he left, however, ap|lqellant
returned, again yelling, screarg Stanton’s name and calling
her “all kinds of names.” He camcloser to 3inton than he
had been before. Hampton canmaek and as she tried to stop
appellant, he “swattled] heraway,” saying “[y]ou’re
assaulting me.” He picked up &TM keypad and threw it at
Stanton, then threw a fingemt machine at her. Stanton
guessed that the ATM keypad weighed about three to four
pounds and the fingerprint machine about 121%opounds.
Appellant then left again, with the aid of a guard. Throughout
the incident, appellant repealﬁdyelled the same sorts of
things she initially described, ah Stanton was a “dyke bitch”
and a “fake Christian,” he was there to “carry out martial law”
and “fucking eliminate” Stantonand that this was her “last
fucking day.”

The police did not respond to the 911 call, so Stanton later
called the California Highway Palrto report the incident and
find out why there had been no response.

Hampton, testifying as a witnefs the defense, did not recall
what appellant was yelling whdre first came into the DMV

on June 10. She described appeligelling at Stanton but the
only specific thin% she was sure of was that he called Stanton
“Fake Christian bitches™; heelled other things as well but
she did not pay attention to thin%_he was yelling because
“[rr]l]e was ranting.” She did ndtear him threaten anyone, but
she acknowledged that she did hear everything he said and
that he could have made a threat she did not hear. She saw him
thrcﬁw an ATM machine or arfgerprint machine against the
wall.

Hampton testified that prior tdune 10, she gave Stanton and
the administrative manager a “liéesmup” that appellant might

be “having another episode” and might come in. She denied
ever telling Stanton that adf@nt had threatened her. She
asked Stanton what kind ofxchange she had had with
appellant because he seemedosnused on Stanton and she did
not know why; he kept talkan about the incent when he
asked when Hampton would HdEack and Stanton said she
could not give him this infornteon. In talking with Stanton,
she did not use the word “adssed” but could have said
“focused” or “bent”; “[i]t's like he was obsessed.” She told
Stanton that appellant had come& her home uninvited, “tore
up” and made a mess in her apartment, and that she was
concerned “because of his mergtdte, and he kept coming up
to the job—to my jolirying to see me.”
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Pedro Bohorquez, who was alsorking at the DMV on June
10 and did not know appellantst#ied that he saw a person
walking around, yelling and gmg “too many bad words,”
“profanity” and mentioning a sgle name, the office manager
Stanton. On cross-examinatiddghorquez testified that in the
nine years he had worked aetbMV, he had never been so
scared, and that he did noaheverything the person said.

People v. Hunter, No. 4413, 2018 WL @0089, at *3—4 (Cal. Ct. App.
Jan 11, 2018), reh’g denied (Feb. 112)) review deniedApr. 11, 2018).

DISCUSSION

A. Standard of Review

This court may entertain a petition for a vaithabeas corpus “in behalf of a perso
in custody pursuant tive judgment of a State court ordg the groundhat he is in
custody in violation ofhe Constitution or laws or treatiethe United States.” 28 U.S.C.
§ 2254(a).

The writ may not be granted with respecatty claim that was adjudicated on the
merits in state court unless the state coadjsidication of the claim: “(1) resulted in a
decision that was contrary to, or involvad unreasonable application of, clearly
established Federal law, ag@lenined by the Supreme Cooftthe United States; or (2)
resulted in a decision that was based on aeasonable determination of the facts in ligh
of the evidence presentedthe State court proceeding.” I1d. 8 2254(d).

“Under the ‘contrary to’ clause, a federableas court may grant the writ if the stat
court arrives at a conclusion opposite to tleaiched by [the Supme] Court on a question
of law or if the state court decides a cdsgterently than [the] Court has on a set of

materially indistinguishable facts.” Williams Taylor, 529 U.S362, 412-13 (2000).

“Under the ‘reasonable application clause,’ a federal habeas court may grant the writ
state court identifies the correct governinggieprinciple from [the] Court’s decisions but
unreasonably applies that pripl& to the facts of the prisoner’s case.” Id. at 413.

“[A] federal habeas court may not issue the writ simply because the court
concludes in its independentgment that the relevant satourt decision applied clearly
established federal law erroneously or incdtyecRather, that application must also be

unreasonable.” Id. at 411. A federal habs@ast making the “unreasonable application”
7
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inquiry should ask whether the state court’s applicationearlyt established federal law
was “objectively unreasonable.” Id. at 4009.

The only definitive source aflearly established fedédaw under 28 U.S.C. §
2254(d) is in thdoldings (as opposed to the dicta)tod Supreme Court as of the time of
the state court decision. Id. at 412; Clarkurphy, 331 F.3d.062, 1069 (9th Cir. 2003).

While circuit law may be “peuasive authority” for purposes of determining whether a
state court decision is an unreasonabldiegipn of Supreme Court precedent, only the
Supreme Court’s holdings are binding on tle¢estourts and only those holdings need b
“reasonably” applied. ld.
B. Claims

Petitioner asserts multiple claims for reliefluding several violations of his rights
to due process and a fair trial under the Faftld Fourteenth Amendmisn Petitioner also
alleges the violation of his right to efftive assistance of ensel under the Sixth
Amendment.

1. Rights to due process and a fair trial

Petitioner raises four claims for relief besen denial of his ghts to due process
and a fair trial: (1) that the trial court edrn failing to suspend pceedings and conduct &
competency examinatiafuring the trial, (2}hat the trial court erred in denying his
motion for new trial based on incompetenceiat,t(3) that the trial court erred in failing
to suspend proceedings amald a hearing to deternerif Petitioner’'s absence was
voluntary, and (4) that a juror committedsconduct by failing talisclose certain
information during voir dire.

a. Trial court’s failure to suspend proceedings and conduct a
competency hearing after Petitionecsnduct on September 8, 2014

Petitioner argues that the trial coumtesl in not suspendg proceedings and
conducting a competen@kamination after Réoner’s outburst in aurt on September 8,
2014, because the outburst, adesed in light of earlier incidents, clearly showed that

Petitioner was incompetent. Pet. at 10.
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It is well-established that due process resgithat a criminal defendant not be triec

unless he is competent to stand triabd@®ez v. Moran, 509 U.S. 389, 396 (1993). A

defendant is competent to stand trial if he kafficient present abilityo consult with his
lawyer with a reasonable degree of ratlanaderstanding and hasrational as well as
factual understanding of the proceedings against him. Id.

Due process requires a trial court to oragsychiatric evaluation or conduct a
competency hearing awsponte if the court has a gbfaith doubt concerning the
defendant’s competence. Pate v. Robinso8,13&. 375, 385 (1966 A good faith doubt

about a defendant’s competence arises iféasonable judge, situated as was the trial
court judge whose failure to conduct an evitay hearing is being reviewed, should hav,
experienced doubt with respect to competency to stand’tldaxwell v. Roe, 606 F.3d

561, 568 (9th Cir. 2010) (quag Kaplany v. Enomto, 540 F.2d 975, 983 (9th Cir. 1976)

(en banc)).

“In reviewing whether a ate trial judge should hawwnducted a competency
hearing, we may consider ortlye evidence that was beforethial judge.” _McMurtrey v.
Ryan, 539 F.3d 1112, 111%9Cir. 2008); Amaya-Ruiz v. Stewart, 121 F. 3d 486, 489
(9th Cir. 1997); United States v. Lewis, 9924524, 527 (9th Cir. 1993). Several factor

are relevant to determining whether a mgars necessary, inatling evidence of a
defendant’s irrational behavior, his demeaaiotrial, and any priomedical opinion on

competence to stand trial. DropeMissouri, 420 U.S. 162, 180 (1975).

The California Court of Appeal determindtht it was reasonable for the trial court

to not suspend proceedingsdaronduct a competency hearing. The court explained:

Appellant argues that the nature of the charged offense raised a
suspicion he was suffering frommental illness, noting that by
the time of the September 8 outburst, the court had heard
testimony about appellant’s i4arre behavior” at the DMV
office and Hampton's testimonyahshe was concerned about
appellant’s mental state in el 2014. Additionally, appellant
points to his statements at the preliminary hearing that
Hampton was being “brainwasheldy Stanton and that “hell
awaited non-believers” as raigi@ suspicion of incompetence.
He ar?u_es that his inability twatch Hampton testify and his
unexplained failure to appedor the morning session on

9
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September 8 indicated he wagyloming to suffer a psychotic
breakdown due to the stress aéltrand that his outburst when
he did appear on September 8which he called his attorne
“boy” and the judge a “bitch” waevidence he was in the midst
of a psychotic breakdown. Appellant comments that his
attobrney ad “good reason” for calling him “crazy” during the
outburst.

Appellant argues his case &milar to People v. Murdoch
(2011) 194 Cal.App.4th 230, 237, timat it involved more than
‘mere bizarre statements or acts taken in isolation.” There,
two doctors previousl?/ appointdd examine the defendant’s
competence previously hadufed he suffered from a serious
mental illness and was compet at that time due to
medication he had been given, t he had since refused to
take the medication and cduldecompensate and become
incompetent if he continued to refuse it. (&.p. 233.? The
defendant later successfully maovéo represent himself, told
the court his defense to the of felony assault was that
the victim was not a human ing and on cross-examination
asked the victim only one gstion—‘Can you shrug your
shoulders like this?” Accordingp the defendant, the victim
lacked shoulder blades, whicare “symbolic of angelic
beings.” (lbid.) The _Murdochcourt concluded that the
defendant’'s statements, togetheith the experts’ reports,
provided substantial evidencdemonstrating a reasonable
doubt as to whether the defendant had “decompensated and
gggo)me incompetémas the experts had warned.” (lat p.

In the present case, there wasprior competency hearing and
no expert warning that appellasuffered from a serious mental
iliness, was competémnly due to mediation and was likely
to decompensate because led stopped takg medication.
Nor did any of the statements behavior appellant points to
indicate a lack of a “present diby to consult with his lawyer
with a reasonable degree of aaial understanding™ or lack of
a “rational™ and “factual undestanding’” of the proceedings.
(Sattiewhite supra 59 Cal.4th at p. 464.)

Appellant's behavior at theDMV certainly demonstrated
extreme emotion and anger, bilis is not necessarily an
indication he suffered from anental illness affecting his
“ability to understand the trial proceedings or to assist or
cooperate witlcounsel.” (Lewis supra 43 Cal.4th 415, 525.)

In denying appellant’'s motion for new trial, the trial court
detailed its reasons for concladi based on its observations at
trial, that while appellant waat times angry, agitated and
upset, “there was never any indication he was incompetent to
stand trial.” As the court ted, a person can suffer from a
mental disorder but remain aldl® understand the proceedings
and assist in his or her fdase. (See People v. Wel¢1099)

20 Cal.4th 701, 742, overruled amother ground in_People v.
Blakeley(2000) 23 Cal.4th 82, 90, [ore needed to raise doubt
than “psychiatric testimony that defendant is immature,
dangerous, psychopathic, or homal or such diagnosis with

10
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little reference to defendant’s ability to assist in his own
defense’™]; People v. Laudermil967) 67 Cal.2d 272, 285.)
The court stated that %!opellawas “very engaged with his
attorney,” “very engaged In hjgry selection process,” “clear
about what was fgoing on indhproceedings” and “aware of
every aspect of the trial,”Jand that he *“followed m
instructions,” “was clear enougb ask me when he needed to
leave the room or he needetraak,” and “would get upset but
then he would calm down arfe comported himself.” Given
the trial court's observationst is clear that the facts of
appellant's offense did not @ride substantial evidence of
incompetence. Hampton’s reference to having had a concern
about appellant’'s mental stategorto the offense was similarly
ir?suf_ficient, as were appellantsatements at the preliminary
earing.

Nor do we have a basis for ref@g the trial court’s conclusion

on the basis of appellant’s inaty to watch Hampton testify.

A defendant’s preference to smt himself from a portion of
trial is not necessarily indicagvof incompetence. (People v.
Davis (1995) 10 Cal.4th 463526 & tn. 23 [defendant
explained decision not to be present in the courtroom as
attempt to “avoid problems” begse it was so difficult to sit
“listening to lies about me” witta straight face].) The trial
court here specifically addssed this point in its comments
after the new trial motion: “There’s no question that there were
times during the trial when [apflant] was agitated. He was
upset. He had difficulty partugarly hearing his former
girlfriend testify. That was hardn him, and healid ask to be
excused for a short time, but he came right back.” The court
then continued with its obsettons about appellant being
“very engaged” in the trial, as indicated above. In short, the
trial court was aware that aplaat was having an emotional
reaction to the testimony butvgano indication he was unable
to understand the proceedingsdamssist in his defense. The
record does not suggest appefls response to Hampton’s
testimony was indicative of incompetence. Appellant
interrupted the testimony, sayifiggotta use the rest room. |
gotta use the restroom. Contidudhe court told him they
would wait for him to return rad aPpeIIant responded, “Yes,
ma’am. Thank you.” After a briet break in which the court
conferred with counsel, whethe court told appellant it
understood he wanted to waive his appearance for the
remainder of Hampton's testony and asked if this was
correct, appellant replied affietively, and when the court
instructed appellant not to gmo far so there would be no
dgtaly when the witness was rapo testifying, he replied,

13 ay.ﬂ

Appellant’s failure to appeam court on the morning of
September 8 and outburst when he did appear were also
insufficient to constitute evidenad incompetence as a matter

of law. The trial court commeadl upon these points as well:
“Now, there’s no question that at the end, after the jury had
begun their deliberations, th@aﬁgellant] started to absent
himself a little bit more. He was raer to get intacourt; and at
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one point, he didn’t appeardtgh he had beesrdered to. And

he was quite a%ltated and upsettipalarly with his attorney
when he came back. [{] Did thatean he was incompetent at
times? There was absolutely nothinghis behavior to indicate

to this court—and frankly to [defense counsel] because he
certainly didn’t declare a doubt #tat point—to indicate that
[appellant] was not able to assisthis defense, that he was not
competent. [] Was he in manhtdistress? Could be. He was
clearly angry. He was clearlypset. Whether or not that—did
he seem to the extent that hesve®m out of control or having a
mental breakdown? Noabsolutely not.” The record thus
indicates that appellant exlitidd anger, agitation, perhaps a
lack of impulse control in thitast outburst. But none of this
rose to the level of a “'showing of “incompetence” that is
“substantial” as a matteof law™ (Sattiewhite supra 59
Cal.4th at p. 465, quoting Mai, supra, 57 Cal.4th at p. 1033) so
as to justify us In rejecty the trial court’s considere
evaluation of appellant’s conduct at trial.

Hunter, No. A144413, 2018/L 360089, at *5-7.
The California Court of Appeal reasonaldigtermined that the trial court was not

constitutionally required to hold competency hearing midat. When considering a
claim that a state trial court should have heltbmpetency hearing, a federal habeas col

considers only the information that was befthre state trial courtSee Amaya-Ruiz, 121

F.3d at 489. Moreover, a state trial cosifthding that a competency hearing was not
required is entitled to a presption of correctness. See P8S.C. § 2254(e)(1); Maggio
v. Fulford, 462 U.S. 111,17 (1983) (per curiam).

Courts have found sufficient evidence of incompetence irstgoarios: (1) where
the defendant has a history of severe @alihess, and (2) where the defendant’s
behavior is extremely irrational and erraticaiinghout the trial._SeOdle v. Woodford,

238 F.3d 1084, 1087-89 (9thrC2001) (sufficient evidence aicompetence found where

defendant had a massive temporal lobeduairay followed by sewe personality change
and series of psychiatric hogglizations and attempted suieigvhile in jail); Tillery v.
Eyman, 492 F.2d 1056, 1057-&Rh Cir. 1974) (sufficiengvidence of incompetence
found where defendant displalyerratic and irrational behavrithroughout the course of
the trial, including screaming, laughing at jhgy, disrobing in theourtroom, and butting
his head through a glass window).

In the instant case, as the state courdhoPetitioner’s behavior at the DMV and in
12
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court demonstrated extreme emotion and angeryasitnot so bizarre as to suggest that
was unable to understand the basic functionseofrtal process and assist in his defense
Nor did the trial court have access to any aoentation of severe mental iliness like the
court did in_Odle, see Odle, 238 F.3d at 1&8¥. Cf. People v. Murdoch,194 Cal.App.4th

230, 237 (2011) (finding that a competem®aring was warranted where two doctors
previously conclded that defendant was seriouslyntadly ill and defendant engaged in
bizarre behavior). Petitioner relies on expe#dleations conducted after the trial to argue
that the trial court’s failure tbold a competendyearing was unreasonable, Pet. at 16-1
but this Court may only consider the evidencd thas actually before the trial judge. Ses
Odle, 238 F.3d at 1087. Petitioner poititslefense counsel calling Petitioner “crazy”
after the outburst on September 8, 2014, &€t6, but that spontaneous reaction, in the
jury’s absence, is not a psychiatric evaluati@iven the informatiomvailable to the trial
court on September 8, 2014, it was reasonable for the California Court of Appeal to
conclude that a competenbgaring was unnecessary.

b. Trial court’s denial of Petitioner’s motion for a new trial

Petitioner argues that his rights to due psscand a fair trial were violated when
the trial court denied Petitioner’s motion fonew trial based dms incompetence during
trial. Pet. at 18. Petitioner also argues thattkiat the reports autremt by the two clinical
psychologists who examined him shortly afterttired, combined with his behavior before
and during trial, triggeredeed for a full competency &eng during trial. _1d.

The California Court of Appeal noted thtae difference between the information
available to the trial court when it denie@ tfmotion for a new triadompared to when it
decided against holding a coatpncy hearing was the additiof the two medical reports
by Dr. French and Dr. Jeko. Pet. Ex. @@t The California Court of Appeal reasoned
that the presence of the reports did nohpel a different outcome “because neither

addressed [Petitioner’s] competence during the trial.” Id. (emphasis in original). The

California Court of Appeal distinguishedetipresent case from those, cited by Petitioner

in which the defendant’'s competence was @aft&d with respect to upcoming proceeding
13

—

e

1%




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

Here, the psychologists evaludtappellant’'s competence at
the time of the evaluations, but the relevant question was
appellant's competence during the trialt had previously
concluded. The reports did h@ddress this question and
therefore did not constitute substantial evidence that appellant
was incompetent during trial

United States v. Masoth Cir. 1995) 52F.3d 1286, which
appellant views as similar this case, differs in the same
critical respect. The defendant in Maseas convicted in the
first phase of trial and, wle released pending the second
(forfeiture) phase the next day, attempted suicide. gtdp.
1287.) After a psychological evaluation concluded the
defendant was suffering from mental disease or defect
requiring care and treatment, the district court held a hearing to
determine his competence topeed with the forfeiture phase
and sentencing but denied moms for new trial based on
alleged incompetence during thiest phase of trial and for a
hearing to determine competeratethe first phase. Finding the
district court abused its discretion, the Masonirt noted that
the psychological report indicated the defendant's mood
disturbances had existed for tg two years and he had had
severe alcohol abuse problerfts the past few years, and,
according to the affidavits of aosel, the defendant’s treating
physicians believed he was irnnﬁetent during the first phase
of trial. (Id. at pp. 1290-1293.) Thus, while Masaas like the
present case in that it invad a motion for a retrospective
competency hearing, the medicgdinions in that case directl
addressed the issue of competeatyhe time of the prior tria
proceedings while the reportsraeaddressed competency at
the tim_elo the evaluation withbdiscussing competency at the
past trial.

Appellant assumes that the eviderof his mental condition on
September 10, described in CHrench’'s report, established
that he was incompett on September 8. As the trial court
recognized, however, French’'spoet “relate[d] back” only to

the time appellant came into custody on the bench warrant and
defense counsel declared a doubt.

Hunter, No. A144413, 2018/L 360089, at *11.
Petitioner’'s motion for a new trial turneth whether Petitiomavas incompetent

during trial. The California Court of Appefmlund that the only v information available
to the trial court when it cordered the motion were the tvmedical reports authored by
Dr. French and Dr. Jeko. Skk But the reports offeredatrary conclusions, and neither
discussed Petitioner’s competenceimgitrial. See id. at 10.

This Court has already agreetth the California Court of Appeal’s conclusion tha

Petitioner’s behavior at trial dinot raise a substantial dowst to his competence as a

14

—




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

matter of law._See supra Part B(1)(c). Beedesleral habeas review is limited to whethg

U

the state court decision was contrargl@ar and convincing evidence, Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003); GonzalePMer, 341 F.3d 897, 903 (9th Cir. 2003)
(citing 28 U.S.C. § 2254(e)(1)), the presentgjiom is thus whether the two additional

reports compelled the conclusion that Petitiomas incompetent durinigial. They did
not. Two opposing medical conclusions cartminterpreted as constituting clear and
convincing evidence.

Moreover, neither report augmentie information regarding Petitioner’s
competence at trial because a determinaif@resent incompetence does not necessarily
evince that the defendant was incompetent prior to thatndiettion. _See People v.
Smith, 110 Cal.App.4th 492, 49305 (2003). Here, Dr. French and Dr. Jeko evaluated
Petitioner one and two months, respectivelierahe trial. _See Hunter, No. A144413,
2018 WL 360089, at *2. It was reasonabletfee California Court of Appeal to defer to

the trial court’s determination that a new ltmas not warranted because the two after-th

D

fact reports did not constitute clear anaaacing evidence of Petitioner’'s incompetence
at trial nor did they attempt to opias to his mental state at trial.

c. Trial court’s proceeding withowtetermining if Petitioner’'s absence
was voluntary

Petitioner argues that the trial countesl in commencing proceedings on the
morning of September 8, 2014, without detming whether his absence was voluntary,
and in continuing the afternoon session agpellant left the courtroom following his
outburst at defense counsel and the trial coeet. at 20. Petitioner further contends tha
this error was not harmless. Id. at 21

The Supreme Court has recognized that fiblet to personal presence at all critical
stages of the trial . . . [is a] fundamental rjfjbt each criminal defendant.” Rushen v.
Spain, 464 U.S. 114, 117 (1983)his right derives from th€onfrontation Clause of the
Sixth Amendment and the Due Process Claog#se Fifth and Fourteenth Amendments.

Campbell v. Wood, 18 F.3d 66&71 (9th Cir. 1994) (en banclhe Confrontation Clause

15
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protects a defendant’s right to face his accuaedsapplies to every stage of a trial. See

lllinois v. Allen, 397 U.S. 337, 338 (1970].he constitutional right tdue process further

protects a defendant’s right to be presentfat stage of the criminal proceeding that is
critical to its outcome if his presence woutthtribute to the fairness of the procedure.”
Kentucky v. Stincer, 482 U.S. 730, 745 (1987).

A defendant can waive the right to personal presence if he does so voluntarily,

knowingly, and intelligently.Campbell v. Wood, 18 F.3862, 671 (9th Cir. 1994) (en

banc). Such a waiver need & express; it may be implied, e.g., by a showing that the
defendant “knowingly and volurnidy fail[ed] to appear for trial.”_United States v.

Houtchens, 926 F.2d?&, 827 (9th Cir. 1991). A deafdant must personally waive his

right to be present; that counsel is notifiedrslevant. _See Turner v. Marshall, 63 F.3d
807, 815 (9th Cir. 1995), overruled on othersugrds by Tolbert v. Page, 182 F.3d 677, 6§
(9th Cir. 1999) (en banc).

The right to be present at all critical stagésrial, like mostconstitutional rights, is
subject to harmless error analysis “
harmless.” _Campbell v. Rice, 408 F.3d 11&&72 (9th Cir. 2005)en banc) (quoting

Rushden v. Spain, 464 U.S14, 117 n.2 (1983) (per carn)). For example, a court

unless dleprivation, by its very nature, cannot be

refused to apply harmless error analysis wleedefendant was absent during sentencing
because the absence sal@mined the integrity of the ttiprocess._See Hays v. Arave,

977 F.2d 475, 479-81 (9thrCiL992). However, an en@apanel overturned a Ninth

Circuit panel’s holding that it was structurata for a capital defendatd be absent when
the jury delivered thgerdict. Rice v. Wood, 77 F.3dL38, 1140-44 (9tkir. 1996) (en

banc).

Although it is a close question, it was reaable for the California Court of Appeal
to conclude that Petitioner’s sénces were voluntary, basatdan implied waiver, See
Houtchens, 926 F.2d at 827. Prior to ®epter 8, 2014, Petitioner expressly waived his
presence twice. Pet. Ex. C at 2. FurthernmvRetitioner expressly waived his right to be

present for the trial court’s discussion of jumgtructions with cansel, Petitioner “clearly
16
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indicated his understanding of the court’stinction to return at 9:15a.m. on . ..
September 8.”_1d. at 24. Petitioner argued thwas unreasonable tonclude that his
absence was voluntary, because the trial dowetv that Petitioner had a history of menta
illness due to Petitioner’s former girlfnd’s testimony and Petner’s agitation during
that same testimony. Pet. at 20-21. Howevés reasonable to conclude that the trial
court was unaware of any hisyarf mental illness, becaugetitioner’s former girlfriend
never described Petitioner as suffering frorntakiliness, and the court interpreted
appellant’s reaction to his former girlfriend’stenony as the result strong emotion._Id.
at 25.

Petitioner later submitted, in January 204 %leclaration stating that his absence
was due to a mental breakdowaeh, at 25, but this post hoc gbanation is not sufficient to
find that the California Court of Appeal wasreasonable. The trial court had observed
Petitioner voluntarily absenting himself dugiwitness testimony andeliberations over
jury instructions in addition to his outbumt September 8, and saw no reason to questi
his competence. See id. at 26. Indeedtriakecourt’s subsequent comments in denying
the motion for a new trial reveal that the dodewed Petitioner’s aains as a function of
emotion, rather than incompeice. See id. at 24-25. It was thus reasonable for the
California Court of Appeal, when reviewing thiscord, to find that the trial court could
reasonably conclude that patitier's absence was voluntary.

d. Juror’s failure to disclee information about herior jury experience

Petitioner argues that his rights to due psscand a fair trial were violated by a
juror’s failure to disclose “matial information” regarding pagiry service. Pet. at 22.
The Sixth Amendment guarantees a crimaefendant a fair trial by a panel of

impartial jurors. U.S. Const. amend. Vé&eslrvin v. Dowd, 366 \&. 717, 722 (1961).

“Even if only one juror is unduly biasexdt prejudiced, the defendant is denied his

constitutional right to an impartial jury.” fisley v. Borg, 895 F.2820, 523—-24 (9th Cir.

1990) (internal quotation marks omittedjowever, the Constitutiofdoes not require a

new trial every time a juror has been plated potentially commmising situation.”
17
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Smith v. Phillips, 455 U.S. 209, 217 (1982). “Tdadeguards of juror impartiality, such as

voir dire and protective instructions from thial judge, are not infallible; it is virtually
Impossible to shield jurors fno every contact or influence that might theoretically affect
their vote.” _Id. (emphasis in originalpue process only means “a jury capable and
willing to decide the case solebn the evidence before itghd a trial judge “watchful to
prevent prejudicial occurrences and to deteentite effect of such occurrences when the
happen.”_ld.

A petitioner may obtain a new trial becaasgiror failed to answer a voir dire
qguestion correctly by showing: (1) that thegufailed to answer honestly a voir dire
guestion, and (2) that this undermined thpantiality of the petitioner’s jury. Dyer v.
Calderon, 151 F.3d 970, 973th Cir. 1998) (en banc).

During voir dire, Juror No. 6 disclosed tisdie had served as a juror in a criminal
trial over 30 years before and that the jury remthed a verdict. Pet. at 24. When later
asked by the trial court if any juror thoughatiine or she could haphold the important
constitutional principles at issue in a tri@cluding the presumptioof innocence, Juror
No. 6 did not raise her hand.. Iduror No. 6 was selectedaguror and returned a verdict
of guilty along with the other jurors. A few mites after the jury vweadischarged, the trial
court went back on the record to explain thia¢ of the jurors expressed feeling nervous
about the possibility of having contact with Petitioner in the future. Id. The juror was
concerned that she not be ideetif Id. Juror No. 6 thenvealed that she had previously
served on a jury im homicide case “in which the defemd lived very close to her and
they would run into each othar the neighborhood because he was released on bail.”
Hunter, No. A144413, 2018 WL 8689, at *16. Juror No. 6ated that she had not share
that information with any otlngurors, focused onlgn the evidence presented and not on
her prior experience, and that when she théfae nature of the present case during jury
selection, her prior experience was not a concern for_her. Id.

Petitioner contends that the record shdhat Juror No. 6ommitted misconduct

when she failed to raise herrfthwhen asked by the trial coufrshe thought she could not
18
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uphold the important constitutiolnarinciples at issue in ai#i, including the presumption
of innocence. Pet. at 24. The California Court of Appeal rejdddtitioner’s argument,
finding that there was no evidence of nondisatesn the face of specific questioning and
that the trial court found theror credible when she stateditishe had not been concerng
about her past experience when she heard theenaf the present case during voir dire.
Hunter, No. A144413, 2018/L 360089, at *18.

It was reasonable for the California CourtAgfpeal to concludéhat Juror No. 6
did not fail to disclose inforation in response to a voir dire question because she was
asked about her post-trial experiences withdisfendant in the prior case. A lay juror’s
failure to reveal informadin in response to an arguably ambiguous question does not

constitute intentional concealment warranting a new t&ale McDonough Power Equip.,

Inc. v. Greenwood, 464 U.S48, 552 n.3, 555 @84) (finding no intentional concealment

when a juror asked whether any family mensidgad sustained severe injury that resulted
in “disability or prolonged paiand suffering,” did not disclodbat his son had broken his
leg as a result of an exploding tire, dudi® “mistaken thoughdnest” belief that the

accident was not serious); Fields v. Brow83 F.3d 755, 767 (9t@ir. 2007) (en banc)

(finding no intentional concealemt when a juror, asked whether any family members hg
been crime victims, stated that his whiad been “assaulted ahdaten,” but did not
expressly say she had been raped, becaussshened parties would understand “assault
encompassed a sexual assault). Duringdio®; Juror No. 6 was asked whether she had
prior jury experience, whethé¢hat jury returned a veiet, and whether she was the
foreperson._Hunter, No. A1443, 2018 WL 360089, at *16Juror No. 6 answered those
guestions and was notkasl any additional questis about her prior jury service. Id. It
was reasonable for the California Court gfp®al to find that Juror No. 6 did not
intentionally conceal infornteon because the questioningswaot sufficiently specific to
elicit additional information reganalg her prior jury service.

Moreover, it was reasonable for the Califiar Court of Appeal to accept the trial

court’s factual finding that the juror was crddiliwhen she statedahshe was not biased
19
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by her prior jury experience because a t@irt’s factual finding is presumed correct
under § 2254(e)(1) unless,like here, it has been rebutted by clear and convincing
evidence. Credibty findings are particularly insutad from review because “only the
trial judge can be aware of the variationsl@meanor and tone of voice that bear so
heavily on the listener’'s understanding ofldrelief in what is said.” _Anderson v.

Bessemer City, 470 U.S. 564, 575 (198Bkcordingly, it was reasonable for the

California Court of Appeal to find that thr No. 6 did not engge in misconduct or
nondisclosure and rejeetitioner’s allegations.

2. Ineffective Assistancef Counsel at Trial

Petitioner raises two claimsrfeelief based on ineffectevassistance of counsel at
trial: (a) trial counsel’s failure to move fomaistrial and declare a doubt as to Petitioner’s
competency and (b) trial counsel’s failurangestigate and present a diminished actualit
defense at trial. Pet. at 26.

A claim of ineffective assistance of counsetognizable as a claim of denial of the
Sixth Amendment right to couakwhich guarantees not grissistance, but effective

assistance of counsel. Strickland v. Washingdé, U.S. 668, 686 @B4). A meritorious

claim for ineffective assistae lies where counsel’'s condwso underminethe proper
functioning of the adversarial process ttred trial cannot beelied upon as having
produced a just result. Id.

To meet Strickland’s first prong, a petitiomaust show that eamsel’s performance
was deficient; that counsel maeeors so serious that coahsvas not functioning as the
“counsel” guaranteed by the SixAmendment._Id. at 687To do this, a petitioner must
show that counsel’s representation fell belowobjective standard of reasonableness. Id.
at 688. The relevant inquiry is not witketfense counsel could\yedone, but rather
whether the choices made by defense coumset reasonable. See Babbitt v. Calderon,

151 F.3d 1170, 1173 (9th Cir. 1998). Jualigcrutiny of a counsel’s performance is

highly deferential; “a court nat indulge a strongresumption that counsel’s conduct falls

within the wide range of reasonable professional assistance;, ttieg jpetitioner] must
20
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overcome the presumption that, under theudirstances, the challenged action ‘might be
considered sound trial strategy.” Strickéh 466 U.S. at 68@&itation omitted). The
purpose of the Sixth Amendment’s effectagsistance guarantee is not to improve the
quality of legal representation, but simply tsere that criminal defendants receive a fail
trial. Id.

Strickland’s second prong requires a petitidmeshow that counsel’s errors were g
serious as to deprive the defendant of a fair trial, in which the result is reliable. Strick
466 U.S. at 688. To show prejudicgetitioner must demonstrate that there is a
reasonable probability that, biar counsel’s unprofessioharrors, the result of the
proceeding would have been different; a omable probability is a probability sufficient
to undermine confidence in the outcome. dtd694. Where a petiter is challenging his

113

conviction, the appropriate gstgon is “whether there ia reasonable probability that,

m

absent the errors, the faatdier would have had a reasolatioubt respecting guilt.
Luna v. Cambra, 306 F.3d 954, 961 (9th Cir. 2002) (qu@inigkland, 466 U.S. 695).

When analyzing ineffectivesaistance of counsel claims under § 2254(d), a feder
habeas court employs a doubly deferentehdard._Cullen v. Pinholster, 563 U.S. 170,
189-90 (2011); Knowles v. Mirzayance, 9365. 111, 112 (2009). For a federal habeas

court reviewing a state court’'s determinatithre pivotal question is not whether defense
counsel’s performance fell belathe Strickland standard, bwhether the state court’s
application of the Stricklandadard to that performance sveeasonable. Harrington v.
Richter, 562 U.S. 86, 100-01 (2011).

a. Trial counsel’s failure to declare a doubt as to Petitioner's competg

Petitioner claims that his trial counselsnaeffective for failing to move for a

mistrial and declare a doubt as to Petitioner's competency. Pet. at 26. Petitioner’s clai

fails because he has not shown that tiainsel’s failure to declare a doubt as to
Petitioner's competency was unreasonattehat he was prejudiced by it.
To succeed under the first prong of thecktand ineffective assistance of counsel

standard, Petitioner must show that hid t@nsel’'s performance was deficient.
21
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Petitioner has not shown that counsel’s catdeil outside of the wide range of

reasonable professional assistance. See Bimitk466 U.S. at 689. As previously

discussed, there was not substantial @veg that Petitionavas incompetent on
September 8. See Hunter, No. A144413, 2018360089, at *5—7. This is substantiated
by the trial court’s subsequent statement tfifitere was absokely nothing in his

behavior to indicate . . . thatgRtioner] was not able to assisthis defense, that he was

not competent,” including on ember 8, when he was “clearly angry,” “clearly upset,”

YE 11

and maybe “in mental distresqlt “absolutely not” “to the extent that he was so out of
control or having a mental breakdown.” Id.7atThe trial court’s observations show that
even if trial counsel had declared a douhtioasppellant’'s competence on September 8, {
trial court would not have spended proceedings becausettial judge did not believe
Petitioner was incompetent. Under the circumstanit is reasonableahan attorney in
Petitioner’s trial counsel’s p®n would believe that deating a doubt would prove
fruitless.

Moreover, substantial deference is owetti@ counsel’'s decision not to declare a
doubt as to Petitioner's competcy, because “defense counsel will often have the best-

informed view of the defendés ability to participate in his defense.” Medina v.

California, 505 U.S. &7, 450 (1992); accordoyde v. Brown, 404 Bd 1159, 167 (9th

Cir. 2005) (“perhaps the mostlieg evidence that [defendgdnwas competent at trial is
that neither defense counsel—who would haae every incentive tpoint out that his
client was incapable of assisting with higedese—nor the trial court even hinted that
Boyde was incompetent.”)Trial counsel’s decision noo declare a doubt as to
Petitioner's competency appealistae more reasonable in tisentext of the trial court’s
subsequent assessment that there “wadwtblonothing in [P&tioner’s] behavior to
indicate . . . that [he] was not able to assigti;ndefense, that he was not competent.” S
Hunter, No. A144413, 2018 WL 360089, at *PPetitioner has not offered any evidence t
overcome the presumption that trzalunsel’s conduct was reasonable.

In addition, Petitioner has not shown tlfare is a reasonalypeobability that, but
22
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for trial counsel’s failure to declare a doutb result of the proceeding would have beer

different. See Strickland, 466.S. 694. Petitioner cannestablish prejudice because the

trial court interacted with Petitioner at trialcadid not believe him tbe incompetent. See
Hunter, No. A144413, 2018 WL 360089, at*5 As the California Supreme Court held
in People v. Sattiewhite, 59 Céth 446, 465 (2014), “[c]Jounselassertion of a belief in a

client's incompetence is entitled to some weigBtit unless the court itself has declared
doubt as to the defendantempetence, and has askeddounsel's opiion on the

subject, counsel’s assertions that his or hentleor may be incompetent does not, in th
absence of substantial eviderioahat effect, require éhcourt to hold a competency
hearing.” Therefore, evahtrial counsel had declared a doubt as to Petitioner’s

competence, the trial court®ntrary conclusion shows thatoceedings would not have

been suspended. Because the record indithéd the proceedings would have continued

even if trial counsel declared a doubt@$etitioner's competency, Petitioner cannot
establish that he was prejudiced by trial counsel’s failure to do so.

b. Trial counsel’s failure to rais® diminished actuality defense

Petitioner claims that his trial counseds ineffective for failing to raise a
diminished actuality defense, i.e., that ceelrfailed to present evidence that Petitioner

suffered from a mental conditiovhich prevented him from forming the specific intent

required for conviction, at tria Petitioner’s claim fails &cause he does not overcome the

strong presumption that counselted within the wide rangd reasonable professional
assistance, consider&dm counsel’'s perspéee at the time.

To succeed under the first prong of thec&land ineffective assistance of counsel
standard, Petitioner must show that hid t@nsel’'s performance was deficient.

Petitioner has not shown that counsel’s catdeil outside of the wide range of

reasonable professional assistance. See Stuatk#66 U.S. at 689. Petitioner argues that

trial counsel was ineffective becauseltdaunsel had a duty to make reasonable

investigations, did not, anderefore failed to make anformed decision on litigation

A

e

strategy. Pet. at 27-28. Petitioner assumes, despite a lack of support in the record, that
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trial counsel was aware of an additional psgtist's conclusion, based on an interview
conducted two days after the incidentlet DMV, that Petitioner was suffering from
bipolar disorder._See Pet. at 27. Evesuming that trial counsel was aware of that
conclusion, the doctatid not opine as t@etitioner's mental state on the day of the
offense, nor whether Petitioner’'s mentahdition at the time of the offense was so
distorted as to negate the intent requirgcctimviction. _See Huet, No. A144413, 2018
WL 360089, at *19. The formation in that report therefore does not compel the
conclusion that any reasonable attorney wdaa that report would pursue a diminished
actuality defense.

Petitioner also points to his “prior historgcathe underlying facts of this case” as
evidence that trial counsel’s decision notrteestigate Petitioner's mental illness and
therefore not raise a diminishadtuality defense was unreasblea Pet. at 27. However,
Petitioner’s behavior at the D¥] while loud, aggressivena inappropriate, was not so

“bizarre” that it clearly suggésthat he did not understahis actions. Rather, Petitioner

was focused on Stanton—the woman he threakerand expressed his intent to punish her

for her alleged wrongdoingdunter, No. A144413, 201\&/L 360089, at4. The
prosecution’s evidence showd#tht Petitioner had harbored anger against Stanton for a
extended period of time. Pet. Ex. B at®his evidence undmines the idea that
Petitioner did not intend for Stanton to take Wiords as threats during the incident at the
DMV. Given that evidence, this Court findsatha reasonable attorney could conclude th
raising a diminished actuality defense wouldalggoor trial strategy and Petitioner’s claim
thus fails.
CONCLUSION

For the foregoing reasons, the petition favré of habeas corpus DENIED. And
pursuant to Rule 11 of ¢hRules Governing Section 2254 Cases, a certificate of
appealability (COA) under 28 U.S.C. § 2253&PENIED because it cannot be said that
“reasonable jurists would find the district ctsiassessment of the constitutional claims
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debatable or wrong.” See Slack v. McDaniel, 529 U.S. 473, 484 (2000).

FP—

IT IS SO ORDERED.
Dated: November 29, 2018

CHARLES R. BREYER
United States District Judge
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