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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

TATYANA EVGENIEVNA DREVALEVA , CAseNo. 18-cv-03748-WHA (YGR)
Plaintiff,
ORDER DENYING PLAINTIFF 'SMOTION TO
VS. DISQUALIFY
U.S.DEPARTMENT OF VETERANS AFFAIRS, Re: Dkt. No. 102
ETAL.,
Defendants

Pending before the Court is an affidavitfyy se plaintiff Tatyana Evgenievna Drevaleva
filed pursuant to 28 U.S.C. § 144, claiming thadgle William H. Alsup “has a bias and prejudice
towards the Plaintiff and acts in favor of the oppgdRarty[,]” which is being treated as a motion
to disqualify Judge Alsup. (Dkt. No. 102 (fi&).) For the following reasons, the CoUDENIES
plaintiff's motion.

l. BACKGROUND
A. Underlying Action

Plaintiff Drevaleva was born in Russia anddsotlual citizenship of the United States and
Russia. She underwent naturalization to obthe former in December 2013. (Dkt. No. 1
(“Compl.”) at 3.) Beginning on April 3, 201Drevaleva worked as a medical instrument
technician, specializing in electrocardiograpiityRaymond G. Murphy Meran Affairs Medical
Center (“VAMC”) (the “Hospital) in Albuguerque, New Mexico.(Compl. at 2.) Drevaleva’s
supervisors included manager Carla Dunkelbef@irand assistant manager Phil Johnson, RN.
(Id.) At the time she began working at the HtalpDrevaleva was fifty (50) years oldld(at 3.)

Drevaleva alleges that her smgeors, Dunkelberger in pactilar, discriminated against

her for her age, gender, and desire to conceisfeild and resulting decision to pursue in-vitro
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fertilization (“IVF”) treatment in Russia, by minating and then refusing to reinstate her
employment. I@d. 3-9.) Based on thesdetdations, Drevaleva brougtiite instant agon against
the United States Department of Veteran Affamsl Peter O’Rourke, acting Secretary thereof fo
(i) “pregnancy discrimination,” (iigender discrimination, (iii) aggiscrimination, (iv) disability
discrimination and failure to provide reasoreatcommodation, (v) lithg(vi) intentional
infliction of emotional distress, and (vii) depriiat of liberty and property without due process.
(Id. at 10-23.)

B. Procedural History

Plaintiff filed her complaint on June 28018, and on October 5, 2018, it was transferred
to the San Francisco division. (Dkt. No. 31.)efidnfter, the case was ssaned to Judge Alsup.
(Dkt. No. 33.) Defendants filed a motion to disaplaintiff's action on October 9, 2018. (DKkt.
No. 34.) Plaintiff subsequently filed a motitmstrike defendants’ motion and a motion for
preliminary injunction. (Dkt. Nos. 38, 39.) Plafhalso opposed defendants’ motion to dismiss
(Dkt. No. 40) and, following defendés’ reply in support thereofmoved for leave to file a
supplemental brief (Dkt. No. 42).

On November 2, 2018, Judge Alsup denieadmiff's request for leave to file
supplemental briefing. (Dkt. No. 51.) Therein, Judge Alsup noted that “Rudal7-3(d) states,
“lo]lnce a reply is filed, no addibinal memoranda, papers, or letters may be filed with the court
without prior approval’ unless negvidence has been submitted ia tieply or relevant judicial
opinions were published after theply or opposition was filed.”lq. at 1.) Judge Alsup found
that neither exception applied ptaintiff's motion and explainethat although “[p]laintiff alleges
that defendants raised new issuethair reply that were not preden their motion to dismiss . . .
[she] falils to identify these new issues andsdoet explain what information she found to be
‘misleading’ in defendants’ reply[.]"1¢.) Judge Alsup noted thatgahtiff had “already had the
opportunity to present arguments and cite to asen her opposition and various other request
and motions she has submitted” and found “no basis for permitting additional briefing[.#t (
1-2.)

On November 10, 2018, plaintiff moved for leave to file a motion for reconsideration o
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the November 2 order denying her request for l¢éafie supplemental briefing. (Dkt. No. 55.)
On November 14, 2018, Judge Alsup denied plaistii#quest for reconsidsron. (Dkt. No. 56.)
Therein, Judge Alsup found that plaintiff had sbhbwn any of the three grounds required for
reconsideration under Local Rule 7-9(bld.X He noted that plaintifiad already made most of
the arguments found in her motion for leave to file a motion for reconsideration in her opposi
to defendants’ motion to dismiss and so, allowheg to repeat these arguments would violate
Local Rule 7-9(c). 1d.)

On November 19, 2018, Judge Alsup issararder responding to two “inquiries”
included in plaintiff's opposition tdefendants’ motion to dismis¢Dkt. No. 57.) First, in
response to plaintiff's question whether this action should beaintained in this court or
transferred to the district court in New Mexidoidge Alsup advised thetis question was better
suited to the upcoming initial case managensenterence then scheduled for November 2€.) (
Second, Judge Alsup denied plaintiff’'s requesthe appointment of counsel pursuant to 42
U.S.C. Section 2000e-5(f)(1)(B)(Id.) In so doing, he explained that to determine whether a
plaintiff is entitled to appointne of counsel under Title VII, @ourt must assess three factors,
including the plaintiff's effortdo secure counsel, of which piéif did not produce any evidence
in support of her request fappointment of counselld,) He also directed plaintiff to the court’s
legal help center.1d.)

On November 20, 2018, plaintiff filed a notioceappeal to the 9th Circuit Court of

Appeals of Judge Alsup’s order denying her request for appointment of counsel. (Dkt. No. 58.

On November 22, 2018, plaintiff filed three motioiyto transfer her case the United States
Supreme Couft(Dkt. No. 60); (ii) for a court repaat “free of chargéfor the “hearing”

November 29, 2018 (Dkt. No. 61); and (iii) to trandier “Constitutional claims to the U.S. Court
of Federal Claims”(Dkt. No. 62).

1 The Court advises plaintiff & this section does exist.
2 Plaintiff subsequently withdrethis motion. (Dkt. No. 68.)

3 Plaintiff subsequently withdretiis motion. (Dkt. No. 73.)
3
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On November 26, 2018, and upon referral fromcihiert of appeals to determine whether
plaintiff's in forma pauperis status should continwen her appeal of the district court’s decision
denying her request for appointmeficounsel (Dkt. No. 67), Judgdsup issued an order finding
plaintiff’'s appeal frivolous and revoking hierforma pauperis status on appeal. (Dkt. No. 63.)
Judge Alsup explained that plathtmmediately appealed the deiof appointment of counsel
“instead of moving for leave for reconsideration or making any kind of attempt to produce
evidence before the Court of her efforts to secure counselfl]y Therefore, he reasoned,
“[w]ithout such evidence of plaintiff's efforts teecure counsel, plaifftis not entitled to
appointment of counsel. And, although plaintiff is proceegiugse, she is readily capable of
supplementing to the Court any notedicdencies in her requests|.]ld.) Later on November
26, 2018, plaintiff file a motion for reconsiderationtlois order, attaching &xhibit 1 an email to
a Mr. Bohm asking him to represent heraocontingency basis. (Dkt. No. 65.)

On December 4, 2018, Judge Alsup issaedrder denying plaintiff’s motion for
reconsideration of revation of plaintiff’sin forma pauperis status on appeal. (Dkt. No. 71.)
Therein, Judge Alsup found that although plaintiites that she made one attempt to secure
counsel “[tlhat new fact does not change the kaion that plaintiff ha not met the standard
underBradshaw [v. Zoological Society of San Diego, 662 F.2d 1301, 1318 (9th Cir. 1981)].1d
On December 3, 2018, plaintiff filed a second noticapgeal, this time of the court’s denial of
her request to file supplementaldiing regarding defendants’ motion to dismiss. (Dkt. No. 70.

Also on December 3, 2018, Judge Alsup granefgndants’ motion to dismiss and denie
plaintiff's motions to strike antbr preliminary injunction. (Dkt. M. 69.) Plaintiff filed her third
notice of appeal to the Ninth Circuit oreBember 7, 2018, this time regarding the court’s
December 3 decision granting defendants’ motiogismiss and denying plaintiff's motions to
strike and for preliminary injunction. (DKto. 75.) On December 9, 2018, plaintiff filed for
certification for an appeal oféhcourt’s order granting defendants’ motion to dismiss. (Dkt. No
76.) She subsequently filed a&t®nd application for certificationf@an appeal” of that order on
December 10, 2018. (Dkt. No. 77.) On Decenider2018, plaintiff filed a motion for leave to

file a motion for reconsideratiasf the court’'s December 3 order. (Dkt. No. 78.) On December
4
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12, 2018, plaintiff filed a second motion for a prehary injunction (Dkt. No. 81) as well as a
“supplemental motion to the motion for injunctipeanding appeal” (Dkt. No. 82). On December
13, 2018, plaintiff filed a third application for ¢éication for an appeal (Dkt. No. 84.)

On December 18, 2018, plaintiff filed a motiom feave to file an amended complaint for
employment discrimination. (Dkt. No. 86.) Teryddater, plaintiff filed a motion to “stay the
libel, the IIED, and the constitutional causes of actforiDkt. No. 96.) On January 3, 2019,
Judge Alsup issued an omnibus order denying pigésnthree motions to certify the court’s order
granting defendants’ motion to dismiss for ntdeutory review, for reonsideration, and for
preliminary injunction. (Dkt. No. 98.) On Jamy&, 2019, plaintiff filed a motion for leave to
file a motion for reconsideration of the cosrfanuary 3 order denyihgr motion for injunction
pending appeal and supplememtagdtion for injunction pending apal. (Dkt. No. 99.) Therein,
plaintiff averred that Judge Alsup did not réeet motions as he idin’'t address even one
argument that [she] listed[.]"ld. at 2.)

On January 9, 2019, plaintiff filed the instafftdavit that Judge Alsup “has a bias and
prejudice toward the plaintiff.” (Aff.) On Beuary 17 and 20, 2019, plaintiff has filed “motion][s]
to amend/correct for severance” (Dkt. No. 124) and to certify her case to the Chief Justice of
9th Circuit or to appoint a Master (Dkt. No. 12&n February 24, 2019, plaiff filed a letter to
Susan Soong, Clerk of the Courtatlhe clerk of the court’s rejgon of plaintiff's motion to
certify her case to the Chief Justice of theQitttuit was unlawful and lacking in legal basis.
(Dkt. No. 128.)

On February 25, 2019, Judge Alsup issued deran response to plaintiff’'s January 9
affidavit, declining to recuse himself on the gndwf bias and remaining “determined to give the
pro se plaintiff fair hearings angroceedings.” (Dkt. No. 129.Jherein, Judge Alsup explained

that the “ruling complained of were decidedtbair merits, not on accotiof any bias against

4 The Court notes that beginning on December 28, 2019, and in the wake of the recer
government shutdown, defendants filed a numbedaiinistrative motions to stay the case
pending restoration of government fundin@eg(Dkt. Nos. 94, 100, 106.) Plaintiff opposed the
first and second motions on the grounds that favstit is exactly about the protection of [her]
life, the lives of [her] childrerand [her] future property.” Se Dkt. Nos. 95 at 2, 101.) Judge
Alsup granted all three motions. (Dkt. Nos. 104, 107.)
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plaintiff.” Judge Alsup also tréad the affidavit as a motion to disqualify and asked the Clerk tq

A4

reassign the motion randomly another district judge.ld.) On April 18, 2019, the motion to
disqualify was randomly reassignedtb@ undersigned. (Dkt. No. 135.)

In the interim, on February 28, 2019, the cadrappeals issued an order affirming Judge
Alsup’s December 3, 2018 order granting defendants’ motion to dismiss as well as denying
plaintiff's motions for preliminary injunctive hef and sanctions. (Dkt. No. 131.) On March 20,
2019, the Court of Appeals received a letter ftbmUnited States Supreme Court indicating that
plaintiff had filed a petition for a writ of certiorari. (Dkt. No. 132.) On April 15, 2019, the
Supreme Court issued a lettengimg plaintiff's petition. (Dkt. No. 133.) On April 18, 2019,
the court of appeals issued@mler dismissing plaintiff's appeaf Judge Alsup’s order denying
her motion for appointment of counsda frivolous. (Dkt. No. 137.)

. LEGAL STANDARD

A judge “shall disqualify himself in any proceeding in which his impartiality might
reasonably be questioned.” 28 U.S.C. § 455{&) determine under Section 455(a) whether a
district judge should be rema¥éor possible bias or prejudicthe court should “ask whether a
reasonable person with knowledgeatifthe facts would concludéat the judge’s impartiality
might reasonably be questionedJhited Statesv. Holland, 519 F.3d 909, 913 (9th Cir. 2008)
(citations and internal quotation marks omitted). If a reasonable person would “perceive[] a
significant risk that the judgeiliresolve the case on a basis ottien the merits,” the judge’s
impartiality may reasonably be questionéd. But, the reasonable persis not “hypersensitive

or unduly suspicious, but rather ingdlemwell-informed, thoughtful observerlt. (quotation

marks omitted. Accordingly, the standard “must not be so broadly construed that it becomesg, in

effect, presumptive, so that recusal is méedapon the merest unsubstantiated suggestion of
personal bias or prejudiceld.

Analysis under Section 455(a) is “necessaribt-fdriven and may turn on subtleties in the
particular case” and “must be guided, not by cangon to similar situations addressed by prior
jurisprudence, but rather by ardependent examination of the gae fact and circumstances of

the particular claim at issueld. A judge’s conduct, rulings, apions, or statements during trial
6




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

proceedings may be the sole basis for rdausader Section 455 only in the rarest of
circumstancesld. at 913-14. Section 455(e) additionally notes that “[w]here the ground for
disqualification arises only under subsection\{giver may be accepted provided it is preceded

by a full disclosure on the record of the basrsdisqualification.” 28J.S.C.A. § 455(e).

Plaintiff contends that Judgdsup has displayed a bias amekjudice against her and has
acted in favor of the opposing party. (AfiSpecifically, plaintiff points to the following
decisions and actions by Judge Alsup adexnce of his prejudice against her:

1.

2.

ANALYSIS

denial of plaintiff's requesfor appointment of counsel;
revocation of plaintiff’sn forma pauperis status on appeal ofétdenial of plaintiff's
request for appointment of counsel in whiehcharacterized the appeal as frivolous;
denial of plaintiff’s motion for leave tolé a motion for reconsideration of the order
revoking plaintiff'sin forma pauperis status;
denial of plaintiff's motion for leave to fila supplemental brief regarding defendants
motion to dismiss;
denial of plaintiff’s motion for reconsidation of the order denying plaintiff's motion
for leave to file a supplemental brief;
hearing argument first from defensounsel during the November 29, 2018 on
defendants’ motion to dismiss;
doing “everything possible to deprive [plaffitiof the opportunity to speak” during the
November 29, 2018 hearing;
also during the November 29, 2018 hearing:

a. “exhibit[ing] illiteracy in the knowledgeral application of federal laws such as

the Westfall Act”;

b. “demonstrate[ing] the absence of #trewledge of the key moments of the

5> Plaintiff suggests that inithorder, Judge Alsup “cited fa] provision of the law that
doesn’t currently exigg2 U.S.C. Section 2000e-5(f)(1)(BpBs additional evidence of his
prejudice. As noted above, thrementioned provision does éxasid can be found at the code
section cited.

7
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employment discrimination in Federab@rnment litigation” including, “what
the AFGE (the American Federation of Government Employees) is, what th
MSPB (the Merit Systems Protection Bdpis, how federal employees can file
a claim at the MSPB, when thedbict Court hagurisdiction over
discrimination and nondiscrimination causdsction, what the certification by
the Attorney General ignd how preemption applies to discrimination causes

of action”;

. “demonstrate[ing] the complete absent¢he knowledge garding the scope

of the [IVF] procedure, why this procedauis considered as a pregnancy-relatg
condition, and why a woman must be ddesed as temporary disabled when
she requests a leave of absencdle purpose of undergoing the IVF

procedure”; and

. “suggest[ing] that [plaintiff] was absoluyehealthy and therefore . . . didn’t

have disability due tthe IVF procedure”;

9. fraudulently dismissing pintiff's complaint and in so dismissing:

a. “appllying] prima facie cases at the pleagistage of the litigation contrary to

the rule established Eweirkiewiczv. Sorema, N.A. 534 U[.]S[.] 506, 508
(2002);

. “substitut[ing] two elements of tHerima Facie case for the Title VII

discrimination established McDonnell Douglas Corp. v. Green, 411 U.S.
792, 802 (1973) by two newly frivolousigvented ones, and judged based on

the newly frivolously invented elements”;

. “intentionally falsified the Hma Facie case describedRay v. Henderson, 217

F.3d 1234, 1240 (9th Cir. 2000) and judged based on the falsified Prima Fa

case”;

. “Ordered the preemption of [her] libel, constitutional and IIED (non-

discrimination) causes of aati by the discrimination ones”;

. “failed to strike defendast ‘insufficient defense oany redundant, immaterial,

8
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10.denying plaintiff's three applications for ¢éication for interlocutory appeal of the
order on defendants’ motion to dismiss amation for reconsideration of the order
granting defendants’ motion thsmiss and in so doing:

a.

11.denying plaintiff's preliminary injunctin asking for immediate reinstatement;

12.failing to read plaintiff' ssubsequent motion for injution pending appeal “where
[plaintiff] listed completely different reasons for immediate reinstatement back to
work” as evidenced by his failure to address “even one argument that [plaintiff] hag
listed in that Motion;

13.vacating the hearing date for plaint§fSsubsequent motion for injunction pending
appeal “thus depriving [her] an opportunityspeak in front of the Judge”; and

14.promising to “extend the hearing datetlms Motion beyond February 14, 2019 for an
indefinite extension . . t@mpt[ing] to justify his pocrastination by the current

Governmental shut down and [not] car[ingat the Plaintiff is 52 yo [sic],

impertinent, or scandalous matterthuas alleged preemption of the Age
Discrimination cause of action by thél& VII cause of action as Defendants
claimed in their Motion to Dismiss”;

“Failed to strike Defendants’ writingtespite Defendants didn’t declare under
the penalty of perjury that all fegoing was true and correct”; and

“Furiously continued the Case Managem€onference and thus deprived the

Plaintiff a right toconduct Discovery”;

“claiming that [d]efendantproperly fired [plaintiffffrom her job because she
hadn’t worked at the VA for 12 monthand therefore [] didn’t qualify for
Leave without Pay under the Family and Medical Leave Act”; and
“recklessly disregard[ing] [plaintiff's]xglanation and the pieces of evidence (|
copy of the AGFGE Master Agreement, a copy of the Handbook on Leave 4§
Workplace Flexibilities for Childbirth, Addmwn, and Foster Case of the Office
of the Personnel Management (OPdfithe VA system, and the copy of

[plaintiff’'s] medical documentation”;

9
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unemployed, and urgently needs a job and money to continue [her] struggle with
infertility[.]”
(Aff. at 2-5.)

Most of plaintiff's complaitls stem from disagreements with Judge Alsup’s decisions.
Having reviewed the relevant orders and complaints, the Court finds no reasonable question
appearance of partiality arisesifin Judge Alsup’s various finags. Each order appears well-
reasoned and grounded in the law of the Nintieu@, which recently affirmed Judge Alsup’s
December 3, 2018 order granting defendants’ ematio dismiss as well as denying plaintiff's
motions for preliminary injunctive relief and sanctions. (Dkt. No. 18#)dismissing plaintiff's
appeal of Judge Alsup’s orderrdéng her motion for appointment counsel as frivolous (Dkt.
No. 137).

To the extent that plaintiff's motion tostjualify relies on Judge Alsup’s conduct during
the November 29, 2018 hearing, the Gdunds that plaintiff's allegatins fail to establish any fact
or circumstance to support a findi of impartiality. As an initiainatter, it is not uncommon to
have a moving party speak first. Thus, Judgapls request that defse counsel speak first
during the hearing as the moving pyaidr the first-filed motion is ngtin and of itself, a basis for
disqualification. Nor is any kged “absence of knowledge.” deral judges must frequently
learn new areas of law. Suchist a basis for disqualification.

V. CONCLUSION

Plaintiff has not identified any facts or circatances that raise a reasonable question as

Judge Alsup’s impartiality. Accordingly, the undersigmmEhIES plaintiff's motion to disqualify.

T 1SS0 ORDERED.

Dated: May 9, 201! W
(@]

(4
0 YVONNE G(%ZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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