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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

San Francisco Division

S.M., Case No. 19-cv-02509-LB

Plaintiff,

ORDER GRANTING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND DENYING
ANDREW SAUL ACTING COMMISSIONER’'S CROSS-MOTION
COMMISSIONER OF SOCIAL FOR SUMMARY JUDGMENT
SECURITY,

Re: ECF Nos. 19 & 22
Defendant.

INTRODUCTION
The plaintiff S.M. seeks judiciakview of a final decision bthe Commissioner of the Social
Security Administration denying helaim for supplemental-sectyiincome (“SSI”) benefits
under Title XVI of the Soeil Security Act (“SSA”) The plaintiff moved for summary judgment.
The Commissioner opposed thetion and filed a cross-motion for summary judgmednder

Civil Local Rule 16-5, the matter is submitted étecision by this couwithout oral argument.

1 Compl. — ECF No. 1 at 2; Mot. — ECF No. 19 at 3. Citations refer to material in the Electronic C
File (“ECF"); pinpoint citations are to the ECF-generated page numbers at the top of documents.

2 Mot. — ECF No. 19.
3 Cross-Mot. — ECF No. 22.
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The court grants the plaintiff's motion, denies the Commissioner’s motion, and remands for

further proceedings.

STATEMENT

1. Procedural History

On February 20, 2015, the plaintiff applied 88| benefits under Title XVI of the SSShe
alleged disability beginning on January 1, 2@b8n the following impaiments: anger issues;
migraines; insomnia; and bipolar disordéter claim was denied iniily and on reconsideratidn.

The plaintiff requested a hearing beforeAaministrative Law Judg€‘ALJ”), and one was
held on October 4, 2017, where a vocational expert (“VE”) testif@d.March 14, 2018, the ALJ
held a second hearing because the pffitl not appear at the first heariid-he ALJ issued an
unfavorable decision on April 4, 2028.he Appeals Council denigte plaintiff's request for
review on March 14, 2019.

The plaintiff timely filed this action on Ma9, 2019 and subsequently moved for summary
judgment!! The Commissioner opposed the motion filed a cross-motion for summary

judgment!? All parties consented to mistrate-judge jurisdictiok

* AR 48. Administrative Record (“AR”) citations refer to page numbers in the bottom right-hand
corner of the AR.

> AR 48-49.

® AR 57, 72.

"AR 109.

81d.

9 AR 30.

AR 3.

11 Compl. — ECF No. 1; Mot. — ECF No. 109.
12 Cross-Mot. — ECF No. 22.

13 Consents — ECF Nos. 11, 14.
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2. Summary of Administrative Record

2.1 Medical Records

The plaintiff alleged that she was disableddese of her anger is=s bipolar disorder,
migraines, and insomnf4.The plaintiff submitted the followingecords in support of her claim:
(1) records from Santa Rita J&ibm April 25, 2013 to July 23, 201:3;(2) records from Sausall
Creek Outpatient Clinic, where she was treatedijoolar disorder, anxiety, and amphetamine af
marijuana dependené@(3) records from the Schuman-Liles Clinic, where she was treated for
mood disorder and post-traumasicess disorder (“PTSDY;(4) a mental stas exam by Paul
Martin, Ph.D.1 and (5) records from Jot@eorge Psychiatric Hospital.

Because the plaintiff's appeaolves her challenge of the ALJ’s assessment of the opinior
examining psychologist Dr. Martiand the plaintiff's function gorts, this order fully recounts
these parts of the record. Because the parties also refereptaintiéi’'s treatments from Michael
Hipolito, M.D., this order alssummarizes these records.

2.1.1 Michael Hipolito, M.D. — Treating Psychiatrist

Michael Hipolito, M.D., treatethe plaintiff four times fronSeptember 2, 2015 to August 3,
20162° On her initial visit, her chief complaint was anxiéty.

Dr. Hipolito conducted a mental-health status exam on eacltA@iter an eleven-month

period, Dr. Hipolito observed that the plaihbad normal impulse control, normal thought

14 AR 48.

15 AR 327-48.

16 AR 349-59.

17 AR 360-64, 384-99, 465-79.
18 AR 365-71.

19 AR 377-83.

20 AR 386, 391, 465, 469.

2L AR 392.

22 AR 387-88, 393, 467, 471.
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process and content, nornsg@leech, fair insight and judgntegood eye contact, good grooming,
and no suicidal or homicidal ideatiofss.

The plaintiff experienced some improvements while she was on medication. For example
September 2, 2015, the plaintiff told Dr. Hipolitat she “felt more relaxed” and that the
medications were helpful with no side effettShe still complained of anxiety.

On February 11, 2016 the plaintiff's conditiaorsened. She had been “off meds for one
month” and was “on edgeé®Her sleep was “fair,” her nightmes had returned, she endorsed a
depressed mood, andrtanxiety was “high? She did not report any auditory hallucinations,
which she previously had experiené8®n August 3, 2016, the plaintiff had been off her
medications for two-and-a-half montasd was feeling “somewhat depress&dr. Hipolito
described her mood as “diggmic” and “reactive *

Dr. Hipolito diagnosed the plaintiff with “unspéied mood (affective) disorder” and “[p]ost-
traumatic stress disorder, chronf¢.He prescribed her Geodon, prazosin, and trazotfdre.

also gave her a GAF score of #5.

23 AR 387-88, 393, 467, 471.
4 AR 393.

25 AR 392.

26 AR 470.

27 d.

28 AR 387, 470.

2% AR 467.

30)d.

1.

%2 AR 468.

33 AR 467. A GAF score purports to rate a subject’s mental state and symptoms; the higher the r
the better the subject’s coping and functioning skBlarrison v. Colvin 759 F.3d 995, 1002 n.4 (9th

Cir. 2014). A person with a GAF score of 41 and 51 “describes ‘serious symptoms’ or ‘any serioy
impairment in social, occupational, or school functionindj.”

ORDER-No. 19-cv-02509-LB 4
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2.1.2 Paul Martin, Ph.D. — Examining Psychologist

On July 13, 2015, Dr. Martin performed aypisological evaluation of the plaintitf.He
considered her a “fair historiad>He noted the plaintiff's adequate groomiighe “made good
eye contact,” had “normal” facial expressions, and was “100% intelligiblEie plaintiff
reported taking Geodon, prazosin, araxodone. She used methammine “for about two or
three days” and denied using other drugs. The [ffdatd a history of psywatric hospitalizations
and suicidal ideations, but no suicide attenip®he denied suicidal ideations and
hallucinations’® Dr. Martin noted that she tahe following daily activities:

The claimant is unable to prepare simpleats|,] . . . do light howshold chores],] . . .
make change at the store[,]. . . take putshasportation . . . [odrive a car. She does not
have a valid driver’s license. The claimagportedly spends the day mostly at home
resting and taking care of basic neefihe lives in a sober living houSe.

The plaintiff complained of bipolar disordend PTSD. She had “mood swings characterizeq
by crying spells and rage.” She was “easily eam@l and overwhelmed . . . [and] frequently
[became] hyperactive.” Her “expaed moods last[ed] only approxitety one hour . . . [and] she
often fe[lt] depressed . . . for an entire d&yDr. Martin also noted thahe plaintiff had a “history
of trauma thoughout her life #? “[S]he reported having flabacks, reoccurring dreams,

hypervigilance, hyper startle response, and [that] she [was] easily trig§&Bitk"experienced

3 AR 365.
1d.

% AR 367.
371d.

3 AR 366.

39 AR 367.
“01d.

“1 AR 365

*2 AR 365-66.
*3 AR 366.
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“mood swings triggered bynemories,” and anxiet{#, When asked about her mood, the plaintiff
replied, “I feel numb*

Dr. Matrtin found that the plaiiit's attentionand memory were “adeqeg’ her insight and
judgment were “fair,” her thought conteméis “normal,” and hethought process was
“[o]rganized, coherent,diear and goal directed®

The plaintiff's psychologicaliinctioning tests showed the following: (1) she had difficulty
with attention, concentration, atehguage-based skill§2) she had “mild dficulty with new
learning and memory;” and (3) she had “significdifficulty with sustained attention and[]
mental tracking*’ Dr. Martin concluded that she was significantly limited in “performing
detailed and complex tasks versus simplerapdtitive tasks.” The plaintiff had the following
mild limitations: (1) ability to maintain regulattandance in the workplace; (2) ability to perform
work activities without special or additional sugsien; and (3) ability to accept instructions from
supervisors. Her ability to perform work on answstent basis and ability to interact with
coworkers and the public were moderately lighit8he had the following marked limitations: (1)

her ability to complete a normal workday orneaeek without interrupbns resulting from the

claimant’s psychiatric conditionnd (2) her ability to deal with ghusual stresses encountered inja

competitive work environmerit.
Dr. Martin diagnosed the plaiff with PTSD, chronic andhood disorder (not otherwise

specified), and gave her a GAF score of'55.

“d.

> AR 367.

6 1d.

“” AR 368-609.
8 AR 370.

49 AR 369. A person with a GAF score of 51 to 60 may connote “moderate symptoms” (e.g. a flat|
circumstantial speech and occasional panic attackspderate difficulty in social, occupational, or
school and chores-related functioning (e.g. few friends and conflicts with peers or co-workers).
Garrison, 759 F.3d at 1002 n.4.
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2.2 Non-Medical Records

The plaintiff submitted two function perts—one on May 28, 2015, and another on
October 21, 20158°

2.2.1 May 28, 2015 Function Report

In her May 28, 2015 function report, the plaingiplained that her symptoms affected her
memory and concentration and her ability to follmstructions, get along with others, complete
tasks, and deal with authorityShe described problems witleeping and nightmares that
affected her thinking? She said that she felt “really depsed” and that her “mind [wa]s speeding
and [she] just c[oaln]'t stay still[.]">® She described feeling parad@nd reported that she had
trouble getting along with family and friends besa her “character change[d] quick[ly] [from]
[her] bypolar gic and that even freak[ed] [her] out sometim&sShe “fe[lt] like people stare[d]
at [her] or talk[ed] about fr],” and she once “heard thintisat were not seeming re&P’She
found changes in routine stressfl.

For daily activities, the plainfitould drive, run errands (su@s grocery shopping or going to
the post office), and do light haeleeeping without assistanteShe tried to make three or four
meals per day, and each meal tookdreund an hour-and-a-half to prepgff&ometimes she
would “get stuck in front ofhe food and have to reme[ngjb[she] was going to eat>’She had no

problems with personal cat®She attended daily Alcoholigsonymous meetings and saw her

%0 AR 237-44, 255-63.
>L AR 242-43.
2 AR 237.

>3 AR 238.

> AR 238, 242.
> AR 244,

5 AR 243.

>" AR 236.

8 AR 239.
d.

01d.

ORDER-No. 19-cv-02509-LB 7




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Case 3:19-cv-02509-LB Document 25 Filed 09/08/20 Page 8 of 22

mom and son every d&yShe shopped for groceries twicenanth, could pay bills, and count
change. She did not need renhérs to take her medicifi@She could not use a checkbook or
handle a savings accotfft.

2.2.2 October 21, 2015 Function Report

On October 21, 2015, the plaintiffemitted another function repdt.

Her symptoms remained similar to those sleviously reported. Her medications made her
“shaky” and feel “slow.?® Her anxiety “ma[de] it hard . . . @o out and talk to people” and she
had “trouble concentrating and completing taskdder anxiety made her mind race, and she still
reported paranoia, insomnia, and nightm&f&he had trouble followingritten instructions: “|
need to re-read thing[s] mayhelozen times before | understafi@iPor spoken instructions, she
often needed people to repeat themsei¥@he plaintiff was taking trazodone, Geodone, and
what she described as “nightmare medicitte.”

The plaintiff described some new symptor@ke reported waking up “angry and irritabfé.”
She struggled to wake up on time and had a “very low” appetite, and when she showered, she
would turn the water on and off because &t like someonwas talking to her? She was

fearful of “crowds, new people, and new placE&sShe avoided people to deal with her stréss.

1 AR 240.

%2 AR 239.

%3 AR 240.

%4 AR 255-63.
5 AR 255.
%1d.

" AR 256.

%8 AR 260.
91d.

OAR 262.

L AR 256.

2 AR 255-56.
S AR 261.
“d.

ORDER-No. 19-cv-02509-LB 8
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Her reported daily activities were similar tmfe in her May function report. Chores still took
her a “really long” tim€? She was able to leave the house, cook a few meals per day, drive
herself, visit her family, maage her own money, and hadissues with personal caf®.

Unlike her May report, she nomeeded reminders to takerimeedicine, and to start and
complete chore§. She also needed reminders on her phone to go gfades.mom took her
grocery shopping, whereas in ishe reported doing so aloffeThis “[took] up to two hours”
because she got “distracted by people and tr[iedytad them[;] [her] mom ha[d] to remind [her]
what [she was] buyingt® When she went out, she sometimes needed a roommate to accomp
her because of her anxiéfyThe plaintiff could now use a checkbook and handle a savings
account? Her new hobbies included reading and watching¥®inally, she fed her goldfish

“once or twice a week*

3. Administrative Proceedings

3.1 Disability Determination Explanation (“DDE”")

During the administrative process, non-ekang consultants gesrated disability-
determination explanations (“DDE”"), first at thtial level, and then at the reconsideration

level8°

> AR 256-57.
8 AR 256-59.
" AR 257.

8 AR 259.

9 AR 258.
801d.

8d.

8d.

8 AR 259.

8 AR 256.

8 AR 48-57 (initial), 59-73 (reconsideration).

ORDER-No. 19-cv-02509-LB 9
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At the initial level, Tawnya Brode, PsyDqund that the plaintiff had substance-addiction
disorder, a severe impairméfDr. Brode did not assess thaiptiff's residual-functional
capacity (“RFC”) but found thahe plaintiff was not disabled.

On reconsideration, Mercedes DeCubas, BHddnd that the plaiift had the following
severe impairments: substanceliation disorder, anxiety disder, and affective disord&t.

Dr. DeCubas assessed fhaintiff's mental RFC®® The plaintiff was moderately limited in the
following areas: (1) ahty to understand and remember detaiiestructions; (2pbility to carry
out detailed instructions; (3) ability to maintatiention and concentratidor extended periods;
(4) ability to complete a normal workdaynd workweek without interruptions from
psychologically based symptoms and to perfatra consistent pace without an unreasonable
number and length of rest periods; (5) ability tieract appropriately witthe general public; (6)
ability to accept instretions and respond appircgdely to criticism fran supervisors; and (7)
ability to respond appropriately thanges in the work settif.

The plaintiff could understand, remember, aady out simple instructions, follow a
schedule, and sustajgwal-directed activity* “Timed work or work requiring quotas would not bg
suitable” for the plaintiff, and &t her “[a]ttention [and] concémtion could vary throughout the
day.”®2 Additionally, she “need[ed] a setting withinimal interpersonal demands” and “may be

hypersensitive to negative feedbaékThe plaintiff may “prefer getting with minimal changes

8 AR 55,
8 AR 56-57.
8 AR 67.
8 AR 69-71.
% AR 70-71.
1 AR 69-70.
922 AR 70.
S AR 71.

ORDER-No. 19-cv-02509-LB 10
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[or] demands in ordep avoid frustration® The agency again found the plaintiff to be not
disabled®

3.2 Administrative Hearing

The ALJ initially held a hearing on October 4, 283 The plaintiff's attorney, Raymond
Austin, and VE Ron Fleck wemesent, but not the plaintiff.

VE Ron Fleck testified at the heariffgThe plaintiff had no past relevant wotkThe ALJ
posed the first hypothetical: “[an]dividual of the [c]laimant’s agand education . . . limited to
performing simple, routine tasks, limited to occasional interactionaeitforkers and the public
and limited to simple, work-related decisioA®'Mr. Fleck testified thasuch a person could be
an almond blanchéf?!

The ALJ posed a second hypothetical, which wassttime as the first except that the person
was limited to “simple or dailed but non-complex task$’ Mr. Fleck testified that the following
jobs would be available: (tJothing layer; (2) flower-piker; and (3) almond blanch&®

The ALJ posed a third hypothetical: “a personlimited to simple, routine and repetitive
tasks and limited to occasional interaction with the puBftNr. Fleck testified, in addition to
the previously mentioned jobihe following jobs would be autlable: (1) vegetable-harvest

worker; (2) bakery wrapper; and (3) cleatfér.

%d.
S AR 72.
% AR 19.

971d. The ALJ held another hearing on March 17, 2018, to allow the plaintiff to appear. The plaintjff
again failed to appear. The record does not contain a transcript for the March héaring.

% AR 39-47.
% AR 40.

100 4.

101 AR 41.
102AR 42,

103 AR 42-43.
104 AR 43.

15 AR 43-44.

ORDER-No. 19-cv-02509-LB 11
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The ALJ posed a fourth hypothetical where a petsahthe same limitationsted in the third
hypothetical, but was also off-tafiteen percent of the tim&° Mr. Fleck testified that no job
would be available to such a persgh.

3.3 Administrative Findings

The ALJ followed the five-step sequentiab&yation process to thermine whether the
plaintiff was disabled ahconcluded she was n3g.

At step one, the ALJ found thataththe plaintiff had not engage@dsubstantial gainful activity
since her application ¢tof February 20, 201%°

At step two, the ALJ found that the plaiftifad the following severe impairments: mood
disorder, PTSD, and substance use disdrder.

At step three, the ALJ fourttiat the plaintiff had no inrgrment or combination of
impairments that met or medically equhtbe severity of a listed impairmét.

Before reaching step four, the Aldetermined that the plainttiid the RFC to “perform a full
range of work at all exertiondvels but . . . is limited tperforming simple, routine, and
repetitive tasks . . . [and] ocdasal interaction with the publict*2

At step four, the ALJ concluded thaetplaintiff had no pst relevant work?!3

At step five, the ALJ held thahe following jobs were availabte the plaintiff given her RFC:
(1) vegetable-harvest workéR) cleaner; and (3) rack&r

The ALJ found the plaintiff to be “not disablet}®

106 AR 44-45.
197 AR 45,

108 AR 30.
19AR 21.
1104,

HIAR 22.

12 AR 24,
3AR 29,

14 AR 29-30.
15 AR 30.

ORDER-No. 19-cv-02509-LB 12




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Case 3:19-cv-02509-LB Document 25 Filed 09/08/20 Page 13 of 22

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(Q), district courts haugsliction to review ay final decision of the
Commissioner if the claimant imtes a suit within sixty daysf the decision. A court may set
aside the Commissioner’s denial of benefits onthéf ALJ’s “findings are based on legal error of
are not supported by substantial eride in the record as a whol¥dsquez v. Astry&72 F.3d
586, 591 (9th Cir. 2009) (internal citation and @ion marks omitted); 42 U.S.C. § 405(g).
“Substantial evidence means morartta mere scintillaut less than a preponderance; it is such
relevant evidence as a reasonable mind migte@as adequate to support a conclusion.”
Andrews v. Shalalé3 F.3d 1035, 1039 (9th Cir. 1995). Treeiewing court should uphold “such
inferences and conclusions as the [Commiss]anay reasonably draw from the evidendddrk
v. Celebrezze348 F.2d 289, 293 (9th Cir. 1965). If thedance in the admistrative record
supports the ALJ’s decision andl#ferent outcome, the court reudefer to the ALJ’s decision
and may not substitute its own decisidackett v. Apfell80 F.3d 1094, 1097-98 (9th Cir. 1999)
“Finally, [a court] may not reverse an ALJ'sasion on account of an error that is harmless.”

Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012).

GOVERNING LAW

A claimant is considered disa&l if (1) he suffers from a “mezhlly determinable physical or
mental impairment which can bepected to result in death or whibas lasted or can be expecte
to last for a continuous periad not less than twelve monthsand (2) the “impairment or
impairments are of such severitat he is not only unable to his previous work but cannot,
considering his age, education, and work exgmee, engage in any other kind of substantial
gainful work which exists in the national economy” 42 U.S.C. § 1382c(a)(3)(A) & (B). The
five-step analysis for determinirvghether a claimant is disabledtin the meaning of the Social

Security Act is as followsTackett 180 F.3d at 1098-99 (citing 20 C.F.R. § 404.1520).

Step One Is the claimant presently working irsabstantially gainful activity? If so, then
the claimant is “not disabledind is not entitled to benefitd the claimant is not working

ORDER-No. 19-cv-02509-LB 13

[®X




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Case 3:19-cv-02509-LB Document 25 Filed 09/08/20 Page 14 of 22

in a substantially gainful activity, then the ahgint’'s case cannot be resolved at step one
and the evaluation proceeds to step ®8&e20 C.F.R. § 404.1520(a)(4)(i).

Step Twa Is the claimant’s impainent (or combination of impairments) severe? If not,
the claimant is not disabled. If soetbvaluation proceeds to step thi®ee20 C.F.R.
8 404.1520(a)(4)(ii).

Step Three Does the impairment “meet or equal” afe list of specified impairments
described in the regulations? #f,2he claimant is disabled argdentitled to benefits. If the
claimant’s impairment does not meetegiual one of the impairments listed in the
regulations, then the case cannot be resolveteptthree, and the evaluation proceeds to|
step four.See20 C.F.R. § 404.1520(a)(4)(iii).

Step Four. Considering the claimant’s RFC, is thaintant able to do any work that he or
she has done in the past? If g@n the claimant is not disied and is not entitled to
benefits. If the claimant cannot do any workoneshe did in the pasthen the case cannot
be resolved at step four, and the gasiceeds to the fifth and final stepee20 C.F.R. 8
404.1520(a)(4)(iv).

Step Five Considering the claimant’s RFC, agéucation, and work experience, is the
claimant able to “make an adjustment to otherk?” If not, then thelaimant is disabled
and entitled to benefitSee20 C.F.R. § 404.1520(a)(4)(v). Ifdaltlaimant is able to do
other work, the Commissioner must establish thete are a significamumber of jobs in
the national economy that the claimant danThere are two ways for the Commissioner
to show other jobs in signifant numbers in the national economy: (1) by the testimony
a vocational expert or (2) byfezence to the Medal-Vocational Guidehes at 20 C.F.R.,
part 404, subpart P, app. 2.

For steps one through four, the bur@émproof is on the claimant. Ateg five, the burden shifts to

the CommissioneiGonzales v. Sec'y of Health & Human Servg84 F.2d 1417, 1419 (9th Cir.

1986).

ANALYSIS
The plaintiff contends that the ALJ erred (dy underweighing the opinion of examining
psychologist Paul Martin, Ph.D., (2) overweighiman-examining state consultants’ opinions, an
(3) failing to base the plaintiff's RFC on substantial evideéf€Eor the reasons stated below, the
court grants the plaintiff's motion for summgudgment, denies the Commissioner’s cross-

motion, and remands the cdse further proceedings.

118 Mot. — ECF No. 19. at 7-15.
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1. Whether the ALJ Erred in Weighing the Medical-Opinion Evidence

The plaintiff contends that ¢hALJ failed to provide specific and legitimate reasons for
according partial weight to examining psycholo@st Martin, and great wght to the opinions of
non-examining psychologists Drs. Brode and DeCdb&aghe court remands on this ground.

The ALJ is responsible for “resolving cdicts in medical testimony, and for resolving
ambiguities.””Garrison v. Colvin 759 F.3d 995, 1010 (9th Cir. 2014) (quotfgdrews 53 F.3d
at 1039). In weighing and evaluating the evidenae AhJ must consider éhentire case record,
including each medical opinion the record, together with thest of the relevant evidence.

20 C.F.R. § 416.927(b¥ee Orn v. Astryet95 F.3d 625, 630 (9th CR007) (“[A] reviewing
court must consider the entire re¢@s a whole and may not affisimply by isolating a specific
guantum of supporting evidente(internal quotation markand citation omitted).

“In conjunction with the relevaregulations, [the Ninth Circuit has] developed standards th
guide [the] analysis of an ALgweighing of medical evidenceRyan v. Comm’r of Soc. Sg628
F.3d 1194, 1198 (9th Cir. 2008) (citing 20 C.F.R. § 404.15%8ocial Security regulations
distinguish between the types of physicians: (1) treatiplysicians; (2) examining physicians;
and (3) non-examining physicians. 20 C.F.R. § 416.927(c).ésj)er v. Chater81 F.3d 821, 830
(9th Cir. 1995). “Generally, a treating physiciaafgnion carries more wght than an examining
physician’s, and an examining plngian’s opinion cares more weight #m a reviewing [non-
examining] physician’s.Holohan v. Massanari246 F.3d 1195, 1202 (9th Cir. 2001) (citing
Lester 81 F.3d at 830 Smolen v. ChateB0 F.3d 1273, 1285 (9th Cir. 1996).

An ALJ may disregard the opinion of a tre@ftiphysician, whether agrot controverted.
Andrews 53 F.3d at 1041. “To reject [the] uncontiedd opinion of a treating or examining

doctor, an ALJ must state clear and conwigaeasons that are supported by substantial

H71d. at 8-13.

118 The Social Security Administration promulgated new regulations effective March 27, 2017. Thie

previous version, effective to March 26, 2017, applies I8&#e20 C.F.R. § 404.614(a) (“[A]n

application for benefits, or a written statement, request, or notice is filed on the day it is received
SSA employee at one of our offices or by an SSA employee who is authorized to receive it at a g
other than one of our offices.”).
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evidence.’Ryan 528 F.3d at 1198 (alteration in originéd)jeaned up). By contrast, if the ALJ
finds that the opinion dcd treating physician is contradictedreviewing court will require only
that the ALJ provide “specifiand legitimate reasons supportsdsubstantial evidence in the
record.”Reddick v. Chaterl57 F.3d 715, 725 (9th Cir. 1998) (cleaned spg Garrison759
F.3d at 1012 (“If a treating or examining docsoopinion is contradiet by another doctor’s
opinion, an ALJ may only rejectlity providing specific and legitiate reasons that are supported
by substantial evidence.”) (cleaned up). “Tdp@nions of non-gating or non-examining
physicians may [] serve as substantial evidence \leopinions are consistent with independer
clinical findings or otheevidence in the recordThomas v. Barnhar278 F.3d 947, 957 (9th Cir.
2002).

An ALJ errs when he “rejects a medical opin@mrassigns it little wght” without explanation
or without explaining why “anotlienedical opinion is more perssiae, or criticiz[es] it with
boilerplate language thatifgto offer a substantivieasis for his conclusionGarrison 759 F.3d
at 1012-13. “[F]actors relevant éwaluating any medical opinion, nohited to the opinion of the
treating physician, include the aomt of relevant evidenceahsupports the opinion and the
quality of the explanation providg] the consistency of the medi opinion with the record as a
whole [and] the specialty of the phgigan providing the opinion . . .Orn, 495 F.3d at 631 (citing
20 C.F.R. 8 404.1527(d)(3)—(6¥pee also Magallanes v. Bow&81 F.2d 747, 753 (9th Cir.
1989) (an ALJ need not agree with everything am@d in the medical opinion and can consider
some portions less sigreant than others).

1.1 Dr. Martin

Because Dr. Martin’s opinion was contradicted by the opinions of the state consultants, th
ALJ was required to provide specific and legittemeeasons in partiallyejecting Dr. Martin’s
opinion. He did not do so.

In rejecting Dr. Martin’s findags, the ALJ reasoned that they were “inconsistent with the

opinions of the State agency plgtogical consultants, inconsistemith the claimant’s function

ORDER-No. 19-cv-02509-LB 16
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report, and inconsistent with the mealievidence of record as a whol&?This conclusory
statement, with only arghg citation to the record and no integtation of the medical evidence, is
insufficient.See, e.g., Cox v. ColviNp. 15-cv-00190-JSC, 2015 W8596436, at *11 (N.D. Cal.
Dec. 14, 2015) (“before rejectirgmedical opinion an ALJ must daoore than merely identify
conflicting evidence”) (cleaned ugfox v. Berryhil] No. C 16-07183 WHA, 2018 WL 1536668,
at *4 (N.D. Cal. Mar. 29, 2018) (“reference38 pages of treatmenbtes, without discussion,
does not satisfy the ALJ’s burden to set odetiled and thorough sunamy of the facts and
conflicting clinical evidence, stathis interpretation heog§ and make findings{cleaned up).

Similarly, the ALJ did not explain why the plaiffis function reports wee inconsistent with
Dr. Martin’s opinion. For example, the plaintdéscribed struggling to wake up on time, having
difficulty with concentratng and completing tasks, expgrcing anxiety around others, and
needing reminders to take her medicifféThe ALJ did not explain whihis is inconsistent with
Dr. Matrtin’s finding of marked tnitation in the plaintiff's abilityto complete a normal workday
without interruption or deal ith the usual stresses ircampetitive work environment! Cf.
Eiswald v. Berryhill No. 18-cv-03714-LB, 2019 WL 3068339, at *22 (N.D. Cal. July 12, 2019)
(the ALJ erred when he failed to “provide mepecific details as to why working part-time as a
housekeeper . . . is inconsistent with [the dosleeport indicating thelaintiff has a market
limitation in concentration and stability”).

Moreover, the ALJ erred when he found ttke opinion was “undermined because the
claimant was not forthcoming alicuer substance abuse, which feiin Dr. Martin’s not being
able to ask the claimant whetheer anger and lashing out weetated to her methamphetamine
use.’*22 This mischaracterizes the evidence. Dr. filéknew about the plaiiff's past drug use.

He reported that the plaintiff ad methamphetamine for “aboutadwr three days” and was in a

19AR 28.

120 AR 255-59.
121 AR 370.

122 AR 28.
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sober living environment£? It is thus unclear how thgaintiff was not “forthcoming.’See Dixon
v. Sau) 411 F. Supp. 3d 837, 850-51 (N.D. Cal. 2019) fhé erred in rejecting examining
physician’s opinion as uninformed regarding fHaintiff's drug use, where the physician
“express|ly]” acknowledged the “past [drugde and the lacsf present use”).

In sum, the ALJ did not provide specific dleditimate reasons tiscount Dr. Martin’s
opinion.

1.2 Drs. Brode & DeCubas

The ALJ also did not provide specific anditemate reasons for ging great weight to non-
examining psychologists BrBrode and DeCubas.

The ALJ gave these opiniogseat weight because:

[T]hey are well supported, consistent witte limitations notedh the record, and
consistent with the medical records, whghowed symptoms of bipolar disorder,
posttraumatic stress dister, mood swings, anxiety, agitati, family conflict, and racing
thoughts, but a normal mooagical thoughts processeshp@amal affect, adequate
language skillsgood eye contact, cooperativeness, normal thought content, orientation tin
four, alertnessand no delusions, hallucinations, suaidleations, or homicidal ideations.
Great weight is also given to the opiniarfghe State agengysychological medical
consultants as they are familiar with, drave knowledge of, éhcriteria used to

determine disability under the Social SetyuAct, and theyare familiar with the

claimant’s record®*

First, to the extent the ALJ found the opinionagistent with the record, he did not discuss
other parts of the record that were app#lyecontradictory. For example, on August 3, 2016,
Dr. Hipolito noted that the plaintiff reported that,night, she “hears someone trying to call [her]
attention, but not voices$2® The ALJ does not reconcile thistwihis finding that the record
shows “no delusions [or] hallucination¥® Second, the ALJ’s findinthat the consultants’
opinions warranted great weight because they veendiar with the record and the SSA criteria ig

similarly conclusory and insufficien€f. Keelen v. Comm’n of Soc. Sé¢o. 19-cv-00461-LB,

123 AR 366.

124 AR 27-28 (internal citations omitted).
125 AR 466.

126 AR 28.
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2020 WL 1306982, at *14 (N.D. Cal. Mar. 19, 2020) (&ie] erred in according great weight to g
medical expert solely becauge expert “had the opportunity review all of the medical
evidence of record and his opinion is astent with the record as a whole”).

In sum, the ALJ erred by failing to provideesjific and legitimate reasons in according great

weight to the non-examimg psychologists.

2. Whether the ALJ Erred by Assessing the Plaintiffs RFC

The plaintiff argues that the ALJ erred irs iRFC determination because (1) he failed to
incorporate limitations reported I3r. DeCubas, and (2) he imprafyediscreditedthe plaintiff's
reported activities of daily living?’ The court remands on this ground too.

“[T]he ALJ is responsible for translating anatarporating clinical findings into a succinct
RFC.” Rounds v. Comm’r of Social Sec. Adm@d7 F.3d 996, 1006 (9th Cir. 2015&e also
Vertigan v. Haltey 260 F.3d 1044, 1049 (9th Cir. 2001) (“itlee responsibility of the ALJ, not
the claimant’s physician, to deteine residuafunctional capacity). The ALJ's determination of
a claimant's RFC must be based on the medicalamsrand the totality ahe record. 20 C.F.R.
88 404.1527(d), 404.1546(c). Moreover, the ALJ spomsible for “‘detamining credibility,
resolving conflicts iiedical testimony, and foesolving ambiguities.”Garrison 759 F.3d at
1010 (quotingAndrews 53 F.3d at 1039). In weighing and evaluating the evidence, the ALJ m
consider the entire case record, including each ecakdpinion in the recordpgether with the rest
of the relevant evidence. 20 C.F.R. § 416.924®&¢; alsdrn, 495 F.3d at 630 (“[A] reviewing
court must consider the entire re¢@s a whole and may not affisimply by isolating a specific
guantum of supporting evidence(ifiternal quotation marks and ditan omitted). The “ALJ must
include all restrictions in the residuahctional capacity [RFC] determinatiori.tibin v. Comm’r
of Soc. Sec. Admirb07 Fed. Appx. 709, 712 (9th Cir. 2013).

First, because the RFC relies on the mediwalence and the ALJ erred in weighing the

medical evidence (including the opn of Dr. DeCubas), the cougmands for reconsideration of

127Mot. — ECF No. 19 at 13-15.
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the RFC too.

Second, the ALJ erred in discrediting theiptiff based on her pwrted daily activitie$?®

In assessing a claimant’s credibilign ALJ must make two determinatioMolina, 674 F.3d
at 1112 (9th Cir. 2012). “First, ¢hALJ must determine whethehét claimant has presented]
‘objective medical evidence of amderlying impairment whichotild reasonably be expected to
produce the pain or other symptoms allegeld.”{quotingVasquez572 F.3d at 591). Second, if
the claimant produces that egitte, and “there is no evidenaemalingering,” the ALJ must
provide “specific, clear and convincing reasons for” rejectinglfienant’s testimony regarding
the severity of the claimant’s symptoni. (internal quotation marksnd citations omitted).

“At the same time, the ALJ is not ‘requiredidelieve every allegatioof disabling pain, or
else disability benefits would k@esailable for the asking, a resulapily contrary to 42 U.S.C. §
423(d)(5)(A).”” Id. (quotingFair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989)). “Factors that an
ALJ may consider in weighing a claimant’®dibility include reputation for truthfulness,
inconsistencies in testimony between testimony and conductilgactivities, and unexplained,
or inadequately explained, failut@ seek treatment or follow agscribed course of treatment.”
Orn, 495 F.3d at 636 (internal quotatimarks omitted). “The ALJ nstiidentify what testimony
is not credible and what evidence urmdimes the claimant’s complaint8urrell v. Colvin 775
F.3d 1133, 1138 (9th Cir. 2014pternal citation omittedksee, e.g.Morris v. Colvin No. 16-CV-
0674-JSC, 2016 WL 7369300, at *12 (N.D. Cal. Dec. 20, 2016).

Because, the ALJ found that the plaintiff's medically determinatypairments could
reasonably be expected to cause the allegagteyns, and there is no evidence of malingering,
the ALJ must provide specific, clear and caoming reasons for regting the plaintiff's

statements$?® He did not do so.

128 AR 24-25. The Commissioner argues that the plaintiff failed to raise this argument. She did. T
plaintiff's motion challenges the ALJ’s characterization and reliance on the plaintiff's self-reported
activities of daily living. Mot. — ECF No. 19 at 14-15.

129AR 24,
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“The Social Security Act does nogquire that claimants be utterly incapacitated to be eligib
for benefits, and many home actigg may not be easily transferabdea work environment where
it might be impossible to rest pedically or take medication Fair, 885 F.2d at 603 (citation
omitted). The Ninth Circuit haseld that “disability claimastshould not be penalized for
attempting to lead normal lives ihe face of their limitations Reddick 157 F.3d at 722.

The ALJ rejected the plaintiff's reported sytoms of her disabilitypecause her functions
report noted that:

[S]he takes care of her goldfish, prepdresown meals, drives a car, cleans the
bathroom, goes grocery shopping, pays hilkgints change, handles a savings account,
uses a checkbook, reads, watches televisi@andsptime with others, visits with her
family on a regular basis, does not need anyiapeaminders to takeare of her personal
needs and grooming, has never been firedidmit from a job due to problems with
others, goes on Facebook, uses a smartpbatiegs herself, and dresses herself.

The ALJ does not explain, however, how these aawitianslate to a work setting or why they
are incompatible with the plaintiff's reported limitatiosee, e.g., Brown v. BerryhiNo. 16-cv-
04022-EMC, 2017 WL 4417516, at *10-12 (N.D. Cal. @¢t2017) (the ALJ erred when he “did
not explain why the][] relativelynodest, simple tasks like mievaving meals, preparing salads
and soups, carrying light groceries . . . , and glkip to two blocks, provide an indication of
[the plaintiff's] increased capabilities beyond those wHglhe] claimed”) (cleaned upgooper v.
Bowen 815 F.2d 557, 561 (9th Cir. 1987) (“[d]isatyildoes not mean that claimant must
vegetate in a dark room excluti'om all forms of human and gal activity”) (cleaned up).

In sum, the court remands for reconsideration of the RFC.

3. Whether to Remand for Further Proceedirgs or Determination of Benefits
The court has “discretion to remand a case eftiremdditional evidence and findings or for ar

award of benefits.McCartey v. Massanark98 F.3d 1072, 1076 (9th Cir. 2002) (cit@molen

80 F.3d at 1292)cAllister v. Sullivan888 F.2d 599, 603 (9th Cir. 1989) (“The decision wheth

10AR 25,
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to remand for further proceedings or simply taasvbenefits is within the discretion of [the]
court.”) (citingWinans v. Bower853 F.2d 643, 647 (9th Cir. 1987)).

Generally, “[i]f additional proceedings canmedy defects in the original administrative
proceeding, a social securitgse should be remanded3arrison, 759 F.3d at 1019 (quoting
Lewin v. Schweikeb654 F.2d 631, 635 (9th Cir9&1)) (alteration in original)Treichler, 775 F.3d
at 1099, 1106 (“a reviewing court is not requitectredit claimants’ &gations regarding the
extent of their impairments as true merely becaliséALJ made a legal error in discrediting theif
testimony;” if “the reviewing court simply caot evaluate the challenged agency action on the
basis of the record before it, the proper couggeept in rare circumstances, is to remand to the
agency for additional investigation or explanation.”) (citations omittzh;also Dominguez v.
Colvin, 808 F.3d 403, 407 (9th Cir. 2015) (“Unless thstrict court concludes that further
administrative proceedings would serve no usgfupose, it may not remand with a direction to
provide benefits.”YMcCartey 298 F.3d at 1076 (remand for awardehefits is discretionary);
McAllister, 888 F.2d at 603 (remand for awarfdbenefits is discretionaryf;onnett 340 F.3d at
876 (finding that a reviewing court has “soffexibility” in deciding whether to remand).

Here, the court finds thatmend is appropriate to “remy defects in the original

administrative proceedingGarrison, 759 F.3d at 1019.

CONCLUSION
The court grants the plaintiff's motion, dentee Commissioner’s cross-motion, and remand

for further proceedings consistent with this order.

IT 1S SO ORDERED.

Dated: September 8, 2020 M&

LAUREL BEELER
United States Magistrate Judge
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