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o
22 18 The plaintiffs, Rashad Abdullah and his dawghi.A., sued the City and County of San
19 || Francisco (the “CCSF”) and SaraRcisco probation officers fonal-rights violations stemming
20 || from T.A.’s 11-day detention — for allegedlyesating a cell phone — aftarSan Francisco judge
21 || ordered T.A.’s release (based on a lack of probable chilite)court previously granted the
22 || defendants’ motion to dismiss the initial cdaipt’s three claims alleging unconstitutional
23 || policies and practices, in violation kfonell v. Dept. of Soc. Seyv36 U.S. 658 (1978), with
24 || leave to amendThe plaintiffs filed an amended comipia claiming that the juvenile-probation
25
26 || 1 First Am. Compl. (“FAC”) — ECF No. 42 at 6191 25-47). Citations refer to material in the
27 || Electronic Case File ("ECF”); pinpoint citations are to the ECF-generated page numbers at the tgp of
documents.
28 || 2 Order — ECF No. 33 at 7-8.
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department (1) disregards thenstitutional requirements regarding probable-caeterminations
for in-custody youth, (2) fails to train on the cbngional requirements atiscipline any failure

to follow the requirements, (3) fails to providetioe of its probable-causequests or court orders
to minors or their attorneys and parents, é8ks probable-cause deterations from after-hours
judges, amounting to forum shopping, andréiains youth in custody until their detention
hearings, even if intervemj conditions warrant relea3@he CCSF moved to dismiss thenell
claims? The court grants the motion in part and dismisseMitireell claims on all theories except

theory three, failure to provide noticebbable-cause requestsd determinations.

STATEMENT
1. The Complaint

On February 14, 2019, San Franoigmlice officers arrested A. for stealing a cell phor.
The police report reflects thatetlvictim said that another miin(not T.A.) took the phonfe.

The next day (a Friday), deféant Moegagogo Tamaseseprobation officer, submitted an ex
parte probable-cause patiti to the Superior CouftThe petition attached the police report, a
“Detention Risk Assessmenghd a “Request for Petitiof.That afternoon, at around 3:30 p.m.,
a Superior Court judge (Daniel Flores) fouralprobable cause anddered T.A.’s releaseThe
complaint alleges that “[u]ponfiormation and belief,the probation departméstpractice was to
retrieve the court’s probable-caiorder directly fnm the Superior Couflerk’s office, in

person, because there was no other way to get the’8@ticer Tamasese “made no effort to

3 FAC — ECF No. 42 at 19-21 (11 72-75); 23-25 (11 84-87), 26—27 (11 93-96).
4 Mot. — ECF No. 43.

5 FAC — ECF No. 42 at 6 (7 25).

®1d.

71d. at 6 (1 27), 7 (1 30).

81d.

°1d. at 6-7 (1 28).

1019, at 7 (] 29).
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obtain Judge Flores's order fraime Clerk’s office prior tahe office’s closure that day?
Because the process was ex parte, Officer Tesadg®ew that T.A. and her father did not know
about the probable-cause requaisiudge Flores’s ordét That evening, aftehe Clerk’s office
was closed, Officer Tamasese’s supervisgydmila Baranov (also a tendant), submitted a
second probable-cause petition — via the coelestronic system for tdr-hours probable-cause
requests — that was essentially identical to the first request and that did not mention the first
request (despite her knowledge of At 7:09 p.m., a different judg@onica Wiley) — also via
the court’s electronic system — issuedoader finding probable cause to detain F*A.

On Wednesday, February 20, 2019, a third juddien Chaitin) held a detention hearing
(attended by Officer Tamaseslee assistant D.A., the deputy pigkdefender, a youth advocate
from the public defender'sffice, someone from a youth prograand T.A.’s father and uncl®.
Officer Tamasese submitted a deten report recommending detentitfiThe report did not
mention the two probable-cause requestdudge Flores’s release ordedudge Chaitin said that
she had not read the police reqdaut understood from Probation’s detention report that there w
confusion in the police repoabout T.A.’s involvement® She questioned why T.A. was still in
custody when the co-defendant (also a mihad been released to home detentfdn.response
to the questioning, Officer Tamasese did not tiearthe two probable-caesequests and orders
even though he knew that Judge Chatieview would not encompass théll.A. remained in

custody until February 26, 2019, when Judge Fl{thesfirst judge) ordekher released (at a

Hd.

121d. (1 30).

131d. at 7-8 (11 31-33).
141d. (1 33).

151d. at 8 (1 39), 9 (1 41).
161d. at 8-9 (1 40).

71d.

181d. at 9 (7 41).

¥d.

201d. (1 42).
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hearing attended by both probatigfficers, and where Officer Tiaasese acknowledged that he
did not follow up on his first probableause request and had both ordérs).

On November 20, 2019, the petitiagainst T.A. was dismisséel.

The complaint names the following defendaths: CCSF, Officers Tamasese and Baranov,
and Probation Department Chief Allen Nadgé#.has eight claims. Three are § 1983 claims
against all defendants, charging individual Mahell theories of liability: (1) unlawful
incarceration without dugrocess, in violation of the Fdeenth Amendment and 42 U.S.C. §
1983 (by T.A)); (2) unreasonable seizure based emltegedly unlawful detgion, in violation of
the Fourth Amendment and § 1983 (by T.A.); andufawful deprivation othe right to familial
association, in violation of thérst, Fourth, and Fourteenth Aamdments and 8 1983 (by T.A. and
Mr. Abdullah)?* The theory oMonell liability is that the Probatin Department’s policies are to
(1) disregard the constitutionaquirements regarding probaldause determinations for in-
custody youth, (2) fail to provide hoe of probable-cause requestsleterminations to minors or
their attorneys and parents; (3) seek probahlese determinations froafter-hours judges,
amounting to forum shopping; (#tain youth in cusidy until their detention hearings, even if
intervening conditions warrant releasnd (5) fail to train probatn officers on the constitutional

requirements or discipline any failure to follow the requireménts.

2. Procedural History
The plaintiffs filed their inital complaint in September 20#9The court previously dismissed

the Monell claims with leave to amerfd The plaintiffs filed their amended complaint with

2L1d. at 8 (1 34), 10 (1 47).

22|d. at 8 (T 34).

21d. at 3—4 (11 9-12).

241d. at18-25 (11 67-98).

251d. at 19-21 (1 71-75), 23-25 (11 84-87), 26-27 (11 93-96).
26 Compl. — ECF No. 1.

27 Order — ECF No. 33 at 7-8.
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additionalMonell allegations’® The CCSF then moved to dismiss Menell claims (embedded in
claims one, two, and thre®)The court held a hearing on May 21, 2628\l parties have

consented to the undegeed’s jurisdiction®!

GOVERNING LAW
1. Rule 12(b)(6)

A complaint must contain a “short and plain stagetrof the claim showqg that the pleader is
entitled to relief” to give thelefendant “fair notice” of what the claims are and the grounds upo
which they restSeeFed. R. Civ. P. 8(a)(2Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007).
A complaint does not need detailedtual allegations, but “a pldiff's obligation to provide the
‘grounds’ of his ‘entitlement teelief’ requires more #mn labels and conclusions, and a formulaic
recitation of the elements ofcause of action will not do. Factualegations must be enough to
raise a claim for relief above the speculative levellyombly 550 U.S. at 555 (internal citations
omitted).

To survive a motion to dismiss, a complaint me@ttain sufficientdctual allegations, which
when accepted as true, “state a claimeieef that is plausible on its face Ashcroft v. Igbal556
U.S. 662, 678 (2009) (quotingvombly 550 U.S. at 570). “A claim has facial plausibility when
the plaintiff pleads factual contettiiat allows the court to draw the reasonable inference that th
defendant is liable fahe misconduct allegedld. “The plausibility standard is not akin to a
‘probability requirement,’” but iasks for more than a sheer podgipbthat a defendant has acted
unlawfully.” Id. (citing Twombly 550 U.S. at 557). “Where a complaint pleads facts that are
merely consistent with a defendant’s liabilitysibps short of the line between possibility and
plausibility of ‘entilement to relief.”’ld. (internal quotation nmris omitted) (quotingdwombly

550 U.S. at 557).

28 EAC — ECF No. 42 at 11-16 (1 50-60).
29 Mot. — ECF No. 43.

30 Minute Entry — ECF No. 53.

31 Consent Forms — ECF Nos. 8, 13.
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If a court dismisses a complairtshould give leave to amd unless the “pleading could not
possibly be cured by thélegation of other facts.Yagman v. GarcettB52 F.3d 859, 863 (9th

Cir. 2017) (citations and internal quotation marks omitted).

2. Monédll

Liability against a government &ty starts from the premgsthat there is no respondeat
superior liability under 42 U.S.C. 8 1983, i.e.,endity is liable simply because it employs a
person who has violatedplaintiff's rights.Monell, 436 U.S. at 69IFaylor v. List 880 F.2d
1040, 1045 (9th Cir. 1989). Local governments loarsued directly under § 1983 only if they
maintain a policy or custom that results in a violation of plaintiff's constitutional rigtasell,
436 U.S. at 690-91. To impobtonell entity liability under8 1983 for a violation of
constitutional rights, a plaintiff must show that (1) the plaimigfésessed a constitutional right an
was deprived of that right, (2) the municipalitgd a policy, (3) the policy amounts to deliberate
indifference to the plaintiff's constitutionaght, and (4) the policy was the moving force behind
the constitutional violatiorRPlumeau v. Sch. Dist. No. 4030 F.3d 432, 438 (9th Cir. 1997).

“There are three ways to show aipglor custom of a municipality:

(1) by showing a longstanding practice ostcun which constitutes the “standard
operating procedure” of the local government entity; (2) by showing that the decision-
making official was, as a matter of stateJa final policymaking authority whose edicts
or acts may fairly be said to represent offigolicy in the area afecision; or (3) by
showing that an official witlinal policymaking authority énher delegated that authority
to, or ratified the decision of, a subordinate.

Menotti v. City of Seatt)el09 F.3d 1113, 1147 (9th Cir. 2QQ§uotation omitted).

The plaintiffs claimMonell violations based on a long-stangipractice and custom, including
a failure to train probation officerm the constitutinal requirement®

The practice or custom must cstof more than “random acts isolated events” and instead
must be the result of a “perment and well-settled practicelhompson v. City of Los Angeles

885 F.2d 1439, 1443-44 (9th Cir. 1998)erruled on other grounds IBull v. City and Cty. of

%2 FAC - ECF No. 42 at 11-16 (11 50-60); Opp’n — ECF No. 45 at 15-21.
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San Franciscp595 F.3d 964 (9th Cir. 201@arker v. City of PittsburgNo. 17-cv-01563-LB,
2017 WL 2986225, at *5 (N.D. Cal. July 13, 2017). The custom must be so “persistent and
widespread” that it constitutes a “pgainent and well settled city policyHunter v. Cty. of
Sacramentp652 F.3d 1225, 1233 (9th Cir. 201Lgon v. Hayward Bldg. Dep'No. 17-cv-
02720-LB, 2017 WL 3232486, at *3 (N.D. Cal. July 31, 2013%lated or spadic incidents,” by
contrast, will not suppoionell liability against a municipalityHdunter, 652 F.3d at 1233.

“In limited circumstances, adal government’s decision not ti@ain certain employees about
their legal duty to avoid violatg citizens’ rights may rise to thevel of an official government
policy for purposes of § 1983Connick v. Thompso®63 U.S. 51, 61 (2011). “A municipality’s
culpability for a deprivation of rights is at iisost tenuous where a afaturns on a failure to
train.” Id. “To satisfy [8 1983], a municipayi’s failure to train its emplyees in a relevant respect
must amount to deliberate indifference to tights of persons witwvhom the untrained
employees come into contac€City of Canton v. Harris489 U.S. 378, 389 (1989)). “Only then
‘can such a shortcoming be prolydthought] of as a city policpr custom that is actionable
under § 1983.”"Heyward v. BART Police DepMo. 3:15-cv-04503-LB, 2016 WL 730282, at *6
(N.D. Cal. Feb. 24, 2016) (cleaned up) (quotiity of Canton489 U.S. 378, 389 (1989)).

“Deliberate indifference is a stigent standard of fault, requng proof that a municipal actor
disregarded a known or obvioosnsequence of his actiorBd. of Cty. Comm’rs v. Brow20
U.S. 397, 410 (1997)). “Thus, when city policymakare on actual or camsctive notice that a
particular omission in theirdming program causes city piayees to violate citizens’
constitutional rights, the city igdbe deemed deliberately indiffertaf the policymakers choose to
retain that program.Connick 563 U.S. at 61. “The city’s policy afaction in light of notice that
its program will cause constitutional violations is the functional equivalent of a decision by thg
city itself to violate the ConstitutionCity of Canton489 U.S. at 389 (1989). “A less stringent
standard of fault for a failure-teatin claim would result in de ¢ respondeat superior liability
on municipalities.’ld. Thus, “a pattern of similar constitutiahviolations by untrained employees
is ordinarily necessary to demstrate deliberate indifference fourposes of failure to train.”

Connick 563 U.S. at 62. “Policymakers’ continuetharence to an approach that they know or

ORDER-No. 19-cv-05526-LB 7
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should know has failed to prewaortious conduct by employeesay establish the conscious
disregard for the consequenceghdir action — the deliberate indifference — necessary to trigq
municipal liability.” 1d. “Without notice that a coursa training is deficienin a particular respect,
decisionmakers can hardly be said to have deltbly chosen a training program that will cause
violations of constitutional rightsld.
ANALYSIS

The plaintiffs claim that T.A.’s 11-day incarceaaat resulted from th@robation Department’s
policies and practices, in violation Bfonell: “1) a policy and custorof disregarding the
constitutional requirements rédal to probable cause for youthtireir custody(]; 2) a policy and
custom of providing no notice of probable catesguests and determinatg]]; 3) a policy and
custom of preferring and seakji out determinationsf probable cause from the judges overseein
the after-hours process[]; and 4) a policy angtom of retaining youth in custody until their
detention hearings in juveni@urt, regardless of intervielg determinatias warranting
release[].®3 The CCSF moved to dismiss thi®nell claims on the ground that the harm here did
not result from the probation ofr’s failure to follow the police (by, for example, waiting more
than 48 hours to seek a probable-cause métation or only seeking a probable-cause
determination through thafter-hours procedure®) The court grants the motion to dismiss on al
grounds except the ground that there is no natiggobable-cause requssind determinations.

The “first inquiry in any caselleging municipal liability undr 8 1983 is the question whether
there is a direct causal link between a muniqgyméicy or custom and the alleged constitutional
deprivation.”City of Canton489 U.S. at 389FReasoner v. City of PittsburgNo. 18-cv-07674-
TSH, 2019 WL 3503066, at *9 (N.D. Cal. Aug. 1, 203%9Except for the claim that Probation

33 0pp’n — ECF No. 45 at 6 (citing FAC — ECF No. 42 at 19-21 (11 72-75), 23-25 (1 84-87), 2¢
(11 93-96)) (internal citations omitted)\C — ECF No. 42 at 11-16 (11 50-60).

34 Reply — ECF No. 46 at 2-3.
3 EAC — ECF No. 42t 13-14 (1 54-55).
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does not disclose the probable-cause requedtdeterminations, the harm here did not result
from any of the plaintiffs’ claimed theories lonell liability.3°

First, the probation officer did ndisregard the probable-causegess, seek a probable-caus
determination after 48 luos, or follow the Probation Departntés alleged 72-hour rule. Instead,
he sought the warrant within 48 hours.

Second, the plaintiffs cite no #writy to support a conclusidhat seeking a probable-cause
determination ex parte is constitutionally offe@siAny error results frorthe officer’s failure to
tell the court and parties of the two requestsdatdrminations, not the ex parte nature of the
request.

Third, the alleged preferencer fafter-hours procedures is notplicated here: the officer
sought a probable-cause deteration during court hours, andshsupervisor invoked the after-
hours procedure only after Prolmatidid not obtain Judge Flote®rder during business hours.
Assuming the truth of the plaintiffs’ allegationk4t the probatioofficer needed to pick up the
order in person at the Clerk’s office), the alledailure to go to the Clerk’s office on a Friday
afternoon followed by use of thewrt’s after-hours procedurespsoblematic only because the
probation officer failed to discé® the two requests and orderst because the process is

constitutionally defective. A, the categorical argument —atlafter-hours judges are more

likely to detain — is not grounded in any empitiakegation and does not plausibly plead a claim

of impermissible forum-shopping. ik perhaps plausible thaffigirent judges reach different
results on the same facts. But it is not plaesthat categoricallyudges who cover different
shifts (business hours versugeathours) are more likely fand probable cause to detain.
Fourth, it may be bad policy to detain juMesiwhen intervening circumstances warrant
release. But when there is a judicial probableseadetermination and atdation order, the law
permits detention until theetention hearing. Again, the probldmare is not th@olicy: it is the

probation officer’s failure to dclose both requests and orders.

38 d. at 19-21 (111 72-75), 23-25 (11 84-87), 26-27 (11 93-96).
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Fifth, the failure-to-train arguemnt (at least in part) isdhthe Probation Department’s
violations of the probable-cause rules — igngrihe 48-hour rule in favor of a 72-hour policy,
failing to train probation officerabout the rules, and failing thscipline probation officers when
they break the rules — are so systemic that thiggt probation officersrendering them cavalier
to the law. But the probation officer here folled the 48-hour rule. The CCSF’s alleged policy of
inaction is not the functional equivalent ofl@cision by the CCSF to violate the Constitution anc
instead is an argument that tBESF has respondeat superior lidpifor the probation officer’s
alleged errorCity of Canton489 U.S. at 389;ee v. City of Los Angelea50 F.3d 668, 681 (9th
Cir. 2001) (“the identified deficiency in a Idagovernmental entity’s &ining program must be
closely related to the ultimate injury”). This is ndlanell violation. That said, to the extent that
the failure-to-train claim is based on training about the policy ndistdose probable-cause
requests and determinations, the failure-to-ttla@ory survives at the pleadings stage.

Sixth, the plaintiffs also predicate tMonell claim on three occasions (two in 2017 involving
Friday probable-cause determinations) where grobafficers didnot comply with court orders
for release. There are relatively few releasiers: no more than 50 and possibly many fe\er.
Outside parties, not Probation, diseced the three identified errofsThe CCSF contends that
the numbers are too few to suppoManell claim2° But if in the juvenile-probation system,
probable-cause requests and deteatndms are not communicatedttee parties, then that policy
may be constitutionally problematic.

Judge Flores discovered the extended detentiencheing the February 26 court appearance.
Plausibly, the lack of notice (as a matter of pglito parties about probke-cause determinations
was the moving force behind T.A.’s detention from February 15 to FebruaPu2eeay 130
F.3d at 432seeHenry v. Cty. of Shastd32 F.3d 512, 521 (9th Cit997) (four incidents over

seven years, given the plaintiff's evidence abiositreatment followindnis arrest for a broken

371d. ( 55).
3% 1d.
39 Reply — ECF No. 46 at 3—6.
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taillight, could support Monell claim); Lapachet v. Cal. Forensic Med. Gync., 313 F. Supp.
3d 1183, 1193 (E.D. Cal. 2018) (policies and prastiegarding in-custody medical treatment
resulted in the plaintif§ becoming a quadriplegidecker v. ShermamNo. 1:16—cv-0828 AWI
MJS (PC), 2017 WL 6316836, at *9 (E.D. Cal. D&t, 2017) (policies regarding the housing of
transgender plaintiffs plusur assaults againgte plaintiff supported th®lonell claim).

That said, if lack of notice is not the policyeththe three incidents are mistakes that do not
support a claim dvonell liability. Hunter, 652 F.3d at 123%;f. Lawman v. City and Cty. of San
Franciscq 159 F. Supp. 3d 1130, 1146-47 (N.D. @&I16) (more than 100 complaints and
testimony by a county nurse supported the inference of a policy or custom of improper publid
intoxication arrests)state of Osuna v. Cty. of Stanisla882 F. Supp. 3d 1162, 1173 (E.D. Cal.
2019) (highlighted three examples addntified “numerous prior casesYelazquez v. City of
Long Beach793 F.3d 1010, 1027-29 (9th Cir. 2015) (té¢izen complaints about the officer;
three involved excessive foraayer 30 internal-affairgicidents regarding ehofficer since 2007,

19 involving use of a baton or flashligineversed district court’s judgment btonell claims).

In sum, theMonell claims survive at the pleadings stage to the extent that they are predicated

on (1) a policy of not disclosing probable-causguests and determinations to minors, their

parents, their attorneys, and (it seems)cthat and (2) improper training on the policy.

CONCLUSION
The court grants in part and deniegpart the CCSF’s motion to dismiss.
This disposes of ECF No. 43.
IT IS SO ORDERED.

Dated: May 23, 2020 M&

LAUREL BEELER
United States Magistrate Judge
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