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8 UNITED STATES DISTRICT COURT
9 NORTHERN DISTRICT OF CALIFORNIA
10 San Francisco Division
11 GERALD A. GIPSON, Case N020-cv-05861-LB
= 12 Petitioner,
QS ORDER TO SHOW CAUSE
O= 13 V.
S S Re: ECF Nos. 3, 5
ay 14 JOSEPHINE GASTELLO,
O
® 2 15 Respondent.
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Z 18 INTRODUCTION
19 Gerald A. Gipson, an inmate e California Men’s Colony ian Luis Obispo, filed thigro
20 || seaction seeking a writ of habeas corpus pursuant to 28 U.S.C. § 2254. He consented to prqcee
21 || before a magistrajadge. (ECF No. 5Y)His petition is now beforthe court for reiew pursuant
22 || to 28 U.S.C. § 2243 and Rule 4 of the Rules Governing Section 2254 Cases in the United States
23 || District Courts. This order reges the respondent to respond to the petition and denies the reques
24 || for appointment of counsel.
25
26
27
ICitations refer to material in the Electronic Case File (‘ECF”); pinpoint citations are to the ECF-
28 || generated page numbers at the top of documents.
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STATEMENT

Mr. Gipson provides the followingformation in his habeas pgon and attachments thereto.
Following a jury trial in Alamed&ounty Superior Court, he waenvicted of murder and first-
degree robbery. Sentence enhanseinallegations that he hadfgued prior felony convictions,
inflicted great bodily injury, and used adarm were found true. On March 3, 2017, he was
sentenced to 108 years, four months to life isqor. He appealed. The California Court of Apped
held that the great-bodily-injury enhancement wgsosed erroneously batherwise affirmed the
conviction and remanded for regencing in light of new laws that gave the trial court the
discretion to strike certaimbancements. The California Supreme Court denied Mr. Gipson’s
petition for review. He tén filed this action.

ANALYSIS

This court may entertain a petiti for writ of habeas corpusrt'ibehalf of a person in custody
pursuant to the judgment of a State court onlyhenground that he is in custody in violation of
the Constitution or laws or treaties of the Udittates.” 28 U.S.C. § 82(a). A district court
considering an application for a writ of habeasgpus shall “award the writ or issue an order
directing the respondent to sh@ause why the writ should not beanted, unless it appears from
the application that the applicant or personidethis not entitledhereto.” 28 U.S.C. § 2243.

The federal petition for writ diabeas corpus alleges threaims. First, Mr. Gipson claims
that he was denied effective atance of counsel as a resultioé denial of a defense motion to
continue the trial. Second, hertends that he was denied 8igth Amendment right to counsel
when the trial court denied his tran to substitute counsel togpare a motion for new trial that
was based on trial counsel’s ineffectivendssrd, he claims thahe admission of improper
opinion testimony violated his @8h Amendment right to a fatrial and his Fourteenth
Amendment right to due processberally construed, these claims are cognizable in a federal
habeas action and warrant a response.

Mr. Gipson has requested that ceehbe appointed to represénh in this action. A district
court may appoint counsel to repgasa habeas petitioner whene\tbe court determines that the

interests of justice so requirahd such person is financiallyalvle to obtain representation. 18
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U.S.C. 8§ 3006A(a)(2)(B). The decision to appoimtimsel is within the disetion of the district
court.See Chaney v. Lewis, 801 F.2d 1191, 1196 (9th Cir. 1986). Appointment is mandatory on
when the circumstances of a particular case indtbateappointed counsel necessary to prevent
due process violationSee id. The interests of justice do nogrgre appointment of counsel in
this action. Mr. Gipson has adequgteled his claims forelief and all of s claims previously
were presented by counsel in Hisect appeal. Mr. Gipson’s requédst appointmenbf counsel is
DENIED. (ECF No. 5 at 2.)

CONCLUSION

For the foregoing reasons,

1. The petition warrants a response.

2. The clerk shall serve by mail a copy of thider and the petition upon the respondent an
the respondent'’s attorney, the Attey General of the State of Ii@arnia. The clerk shall also
serve a copy of this der on the petitioner.

3. The clerk shall ele&xonically serve a copy of thmrder upon the respondent and the
respondent’s attorney,dlAttorney General of the State @élifornia, at the following email

addressSFAWTParalegals@doj.ca.goVhe petition and any exhibitisereto are available via the

Electronic Case Filing (ECF) system for the Northerstrict of California. The clerk also shall
serve by mail a copy of thrder on the petitioner.

4. The respondent must file and senpon the petitioner, on or befddevember 20, 2020,
an answer conforming in all respects to Rulef the Rules Governing Section 2254 Cases,
showing cause why a writ of habeas corpus shoat be issued. The respondent must file with
the answer a copy of all portions of the courtceexlings that have been previously transcribed
and that are relevant tadatermination of the issu@sesented by the petitioner.

5. If the petitioner wishes to respond to the ansivemust do so by filing a traverse with thg
court and serving it on the respondent on or bddaeember 31, 2020.

6. The petitioner is responsilfler prosecuting this case. Thetiiener must promptly keep

the court informed of any changéaddress and must comply withe court's orders in a timely
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fashion. The petitioner is cautioned that he niudtide the case name and case number for this
case on the first page of any document he sulimttse court for consideration in this case.

7. The request for appointment olucsel is DENIED. (ECF No. 5 at 2.)

IT IS SO ORDERED.

Dated: September 11, 2020 A//&

LAUREL BEELER
United States Magistrate Judge
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