Fowler v. Potter et al :
Case 4:06-cv-04716-SBA  Document 110  Filed 10/30/2008 Page 1 of 7

[+ T - B B - I LT N

MO R N OMON RN N ORK O FE R R O O e e R e e
® N N R W N RO © M oW W oW N RO

JOSEPH P. RUSSONIELLO (CSBN 443320
United States Attorney
JOANN M, SWANSON {CSBN 25143)
Chief, Civil Division
MELISSA K. BROWN (SBN 203307)
Agsistant United States Attomey
450 Golden Gate Avenue, Box 36055
Sam Prancisco, California 941(2-3495
Telephone: (415) 436-6562
Facsimile: (415) 436-6748
E-mail:  melissa k.brown@usdoj.gov

Attorneys for Federal Defendants

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA.
OAKLAND DIVISION

No. C 06-04716 SBA

STIPULATION REGARDING

CAROLYN V. FOWLER, %
} SETTLEMENT AND CENERAL

Plaintiff,
v, RELEASE AND JPROREXNN ORDER

JOHN POTTER, Postmaster Gengral for
United States Postal Service,

Defendant,

This Stipulation Regarding Settlement and General Release ("Agreement”), is entered into by
and between Carolyn Fowler ("Plaintiff™) and the Postmaster General or the United States Postal
Service ("Postal Service™), collectively referred to as the "Parties.”

WHEREAS Plaintiff and Postal Setvice wish to aveid any further litigation and controversy
and to settle and compromise fully any and all claims and issues that have been raised, or could
have been raised, atising out of Flaintiff's employment with Postal Service, which have
transpired prior to the execution of this Agresment, and

WHEREAS Plaintiff has filed an action in the United States District Court, Northemn District
of California, Docket No. C 06-04716 SBA entitled Cavalyn Fowler v. John E. Potter,
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|| avoid unnecessary litigation, the Parties agree as {ollows:
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Postmaster General,
NOW, THEREFORE, in consideration of the mutual promises contained in this Agreement,

and other good and valuable consideration, receipt of which is hereby acknowiedged, and to

1. After full and open discussion, the Parties hereby release and forever discharge the other,
their past and present respective officers, agents, and employees, from any and all claims,
demands, suits, rights, damages, union grievances, charges, administrative remedies (including .
buf not limited to Merit System Protection Board or Equal Employment Opportunity
Commission filings), and cavses of action of any and every kind, nature, and character, known
and unknowr, which the Parties may now have or has ever had against the other, or any of their
officers, agents, and employees, which arose in whole or in part from Plaintiff's employment
relationship with the Postal Service, and which are based upon incidents, occurrences, or actions
tak{ng place prior to the execution of this Agreement ("Claims").

2. This Agreement shall not in any way be construed as an admission by either party that it
has acted wrongfully with respect to the other, that there was any liability or wrongdoing on the
part of either party and the Parties specifically disclaim any liability to or wrongful acts against
the ather on the part of their officers, agents or employess. Nothing herein is intended to be
construed as an adjudication of the wmerits of any factual or legal issue in this Jawsuit or in any
administrative proceeding. Further, nothing in this Agreement shall constitute an admission of
liability or fault on the part of the Plaintiff or the Posta] Service or any of their past or present
officials, agents, attoneys, ot employees or any of their successors or assigns. Rather, this
Agreement ig entered into by the Parties for the purpose of compromising disputed Claims and
avoiding the expenses and risks of litigation, The Parties agree that the terms of this Agreement
are binding only on the Parties themselves and are based on specific citcumstances related to this
matter alone. The Parties further agree that this Agreement will not be regarded as a precedent,
and may not be used, cited, or compared by any person, except Plaintiff and the Postal Service,

for any purposes, against the Plaintiff or the Postal Service or thejr past or present officials,
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agents, employees, attormeys, or any of their successors or assigns.

3. The Postal Service agrees to pay the sum of One Hundred and Twenty-five Thousand
dollars and no cents ($125,000.00) to Plaintiff and the Law Cffices of Tanya Meyers jointly
under the terms and conditions set forth herein. The sum of One Hundred and Twenty-five
Thousand dollars and no cents ($125,000.00) reflects the entire monetary amount due Plaintiff
her heirs, executors, administrators, assigns, and attorneys from the Postal Service, and the
Parties further agree that Plaintiff and Postal Service shall each beér their own costs, fees, interest
and expenses and that any attorney’s fees or costs owed by Plaintiff will be paid out of the
settlement amount of $125,000 and not in addition thersto.

4. The Flaintiff agrees to dismiss her case with prejudice within ten (10) calendar days of
receipt of the check for $125,000.00 by her attoiney. Further, Plaintiff’s attorney shall notify
counsel for the Postal Service, Assistant United States Attormey Melissa Brbwn, within two (1)
calendar days of receipt of the check.

5. The Parties expressly ascknowledge that this Agreement is intended to effect, without
limiiatian, a full and final release of all Claims, known or unknown, undisclosed or
unanticipated, which may have arisen, or majr arise from Plaintiff's employment relationship with
the Postal Service prior to the date of this Agreement. The Plaintiff acknowledges that different
or additional facts may be discovered in addition to wiqat she kmows or believes to be true with
respect to the Claims released, aﬁd that she agrees that this Agreement will remain in effect in &1
aspects as a full and final release of the Claivos, notwithstanding different or additional facts.

6. Plaintiff specifically agrees, as additional consideration for this Agreement, to wajve the
provisions of California Civil Code Section 1542 set forth below:

A peneral 1elease does not extend to claims which the creditor does not know or
suspect to exist in his favor at the time of executing the release, which if known
by him must have materially affected his settiement with the debtor.
The Plaintiff having been apprised of the statutory language of Civil Code Section 1542 by her
attorneys, and fully understanding the same, nevertheless elects to waive the benefits of any and

all rights she may have pursuant to the provision of that statute and any similar provision of
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féderal law, The Plaintiff understands that if the facts concerning the Plaintiff’s injury and the
ligbitity of the Postal Setvice, or its directors, officers, agents, servauts, or employees, attomeys
ot any of their successors or assigns for damages pertaining thereto or found hereafter to be other
than or different from the facts now believed by her to be true, this Agreement shall be and
remain effective notwithstanding such material difference.

7. Plaintiff represents thaf she is the sole possessor of the Claims being released and that she

has not assigned or otherwise transferred any Claims. Further, Plaintiff understands and agrees

woWm -y e W NP

that this Agreement shall bind and be binding upon her heirs, personal representatives, spouse,

executors, administrators and assigns, and shall inure to the benefit of their agents, employees,

=
[»]

11 servants, and successors,

12 8. Plaintiff agrees that at no time subsequent to the date of this Agreement will she

13
14
18
le
17
1@

commence, maintain, or prosecute any action, at law or otherwise, or assert any Claim against the
Postal Service released, and/or execute or enforce any judgment against the Postal Service
released, for damages, losses.or for equitable relief related to the Claims teleased.

9. Plaintiff specifically acknowledges, agrees, and understands that, by signing this
Agreement she is waiving any Claims (as defined above) for back pay, front pay, attorneys fees,
interest, pain and suffering, lost benefits and promotional opportunities, emotional distress and

19 | 3!l other pecuniary and non-pecuniary compensatory damages or other reljef that have been or

20
21 Service,

could have been claimed in any proceeding alleging empioyment discrimination by the Postal

29 10. This Agreement shall be interpreted in accordance with the plain meaning of its terms and

g [ not strictly for or against any of the Parties.

24 11. The Parties agree that should any provision of this Agreement be declared or determined

25 by any court to be illegal, invalid or unenforceable, the remainder of the Agreement shall

nonetheless remain binding and in effect.

26
27 12. This Agreement constitutes the full and complete agreement between the Parties and fully
28 supersedes any and all prior agj:eements or understandings between the Parties pertaining to the
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subject matter of this Agreement. There ave no oral side agreements or understandings. No other
promises or agreements shall be binding unless signed by the Parties. Further, this instrument
shall constitute the entire agreement between the Parties, and it is expressly understood and
agreed that this Agreement has been freely and voluntarily entered into by the Parties hereto with
the advice of counsel, who have explained the legal effect of this Agreement. The Parties further
acknowledge that no warra‘ntieé or representations have been made on any subject other than as
set forth in this Agreement,

13. This Agreement may be pled as a full and complete defense to any action or other
proceeding, including any local, state or federal administrative action, involving any person or
party that arises out of the claims released and discharged by this Agreement.

14. If any withholding or income tax liability is imposed upon Plaintiff based on payment of
the settlement sum as set forth hgrein, Plaintiff shall be solely responsible for paying any such
liability. Plaintiff, and her attorneys, will indemnify and hold harmless the Postal Service from
any liability the Postal Service may incur from any government agency arising out of any failure
by Plaintiff to pay any tax liability she might be responsible for from any government agency.

15. The Parties hereby agree to indemnify and hold the other harmless from and against any
and all loss, cost, damage or expetise including, without limitation, attorneys’ fees, incurred by or
arising out of ‘smy such action, suit or other proceeding prosecuted or attempted by the Parties in
breach of this Agreement.

16. Plaintiff represents and agrees that she is of legal age and mentally compstent to execute
this Agreement and fully understands her right to discuss this Agreement with her attorney; that
ta the extent, she has availed herself of this opportunity; that she has carefully read and fully
understands all the provisions of this Agreement; and that she is voluntarily entering into this
Agreement with full understanding of its legal consequences and without any duress or pressures.

17. Each party acknowledges that they have been represented by and have relied upon
independent counsel in negotiating, preparing and entering into this Agreement and that they
have had the contents of this Agreement fully explained by counsel and that they are fully aware

of and understand all of the terms of the Agreement and the legal consequences thersof. Itis
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1 |f firther geknowledged that b Parties have mutally participated in the drafting of this

2 || Agreement and it is agreed that no provision liezein shall he consttued aginst any parly hereto by

3 | vittue of the dradting of this Apresment,

4 18. This Agrcement may not be aliered, modified, or otherwise changed it any respect exeept

5 | in writing, duly executed by all of the Partics or thefr anthorized yeprogontukives, ﬁ

§ 19. The Partics agree that the District Court ahall ratain jurisdiction sver this matter for tho

7 [l purposey of reaciving any dispute alleping a breach of this Agresment. The Parties also agree fo

8 [ eonzant fo a magistratc judgo to fesolve any disptile alleging breach of this sgresment,

P 20. This Agreement may be signed in Couaerpars. ’ |

1o

11 | 30 AGREED,

12 _

13 || Dated: Octobardy], 2008

14

15

16 || Daed; Octobc%é, 2008

i7

18

19 f Dated: 0&135:-;? 2008 JOSEPH P, RUSSOi;IIELI_D

20 United States Attotriey

21

22 ' Asslstant United States Attome

28 Attorney for the Federal Defendant

24

25

26 _

27

2R
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ORDERED.

Dated:_11/4/0¢

Pursuant to the Parties” Stipulation Regarding Settlement And General Release, IT IS 5O

caseNo, C-06-4716 BBA

STIPULATION REGARD']NG SETTLEMENT AND GENERAL RELEASE AND [FPROPOSED] QRDER

JEROEBIED] ORDER

sﬁ;%%DRA BROWN ARMSTRO%

United States District Court Judge
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