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AND THE PALM BRAND ON THERE, THOSE ARE STRCNG BRAND MARKS. AND

2 THAT HAS THE PROBLEM OF OVERWHELMING US IN THE MARKETPLACE.

3 WE ARE A BRAND NEW, YQUNG COMPANY. WE ARE TRYING TO
4 PENETRATE THIS MARKETPLACE SINCE MAY WITH OUR AD CAMPAIGN. WE
5 BELIEVE WE ARE BECOMING SUCCESSFUL. WE ARE PUTTING OUR SLOGAN
6 INTC THE MINDS OF THE CONSUMERS.

7 THE COURT: SO WHAT ABOUT THE DIFFERENCE IN THE

8 COLOR SCHEMES AND THE FONTS?

9 MR. TROCK: THERE IS A DIFFERENCE BETWEEN THOSE TWO

10 THINGS, BUT THE PROBLEM WITH THIS CONFUSION IS THAT THE SLOGAN
11 MAKES PEQPLE THINK THAT THERE'S SOME RELATIONSHIP BETWEEN THESE
12 TWO COMPANIES, WHEN THERE IN FACT IS NONE; THAT EITHER WE ARE A
."‘ 13 LICENSEE OF THEM OR THEY ARE A LICENSEE OF US, OR SOMEHOW
14 THERE'S SOME RELATIONSHIP, THE FACT WE USED TO SELL TREOS AND

15 || WE SERVICE TREOS.

16 THE COURT: YOQU'RE SAYING THAT AS A MATTER OF FACT.
17 MR. TROCK: YES.
18 THE COURT: I AM ASKING YOU, ARE YOU JUST SAYING IT

19 OR IS THERE SOME EVIDENCE?

20 MR. TROCK: THERE'S NO DISPUTE THAT WE USED TO SELL
21 THOSE.

22 THE COURT: NO, NC. READ BACK WHAT HE JUST SAID SO
23 HE CAN SEE WHAT I AM ASKING.

._‘ 24 (READ BACK AS FOLLOWS:

25 " THERE IS A DIFFERENCE BETWEEN THOSE TWO THINGS,
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BUT THE PROBLEM WITH THIS CONFUSION IS THAT THE

SLOGAN MAKES PEOPLE THINK THAT THERE'S SOME

RELATIONSHIP BETWEEN THESE TWO COMPANIES, WHEN

THERE IN FACT IS NONE; THAT EITHER WE.ARE A

LICENSEE OF THEM OR THEY ARE A LICENSEE OF US,

OR SOMEHOW --)

MR. TROCK: YES.

THE COURT: THAT IS WHAT I AM ASKING YOU ABOUT, THAT
STATEMENT YOU JUST MADE, WHETHER THERE IS ANY —-- WHETHER YOU
ARE JUST SAYING THAT BECAUSE THAT IS WHAT YOU ASSUME OR WHETHER
THERE REALLY IS SOME BASIS FOR THAT ASSERTION.

MR. TROCK: THERE ARE COMMENTATORS IN THE MEDIA WHO
HAVE INDICATED IN PUBLICATIONS ABROCUT THE SIMILARITY BETWEEN THE
AD CAMPAIGNS AND THE SLOGANS. THAT SIMILARITY IS AN INDICATION
THAT THEY ARE CREATING AN AFFILIATION OR RELATIONSHIP IN THE
MARKETPLACE IN THE MINDS OF CONSUMERS BETWEEN US AND THEM
BECAUSE THEY HAVE PICKED A SLOGAN WHICH IS SO SIMILAR TO OURS.

THAT'S THIS ISSUE OF ASSOCIATION CONFUSION THAT'S GOING ON

-HERE. WE ARE NOT CLAIMING --

THE COURT: YOQU. SUBMITTED SOME EVIDENCE GF THAT?

MR. TROCK: THAT'S CORRECT.

THE COURT: ACTUALLY MR. HANCOCK HIMSELF, FROM THE
DEFENDANT, ACKNOWLEDGED THE SIMILARITY.

MR. CANNON: 1IN A VERY, VERY DIFFERENT FASHION, YOUR

HONOR. IF --

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930




10

11

12

13

14

15

16

17

18

19

20

21

22

S 23

24

25

Case 4:06-cv-07754-SBA  Document 37  Filed 03/06/2007 Page 30f 67

52

THE COURT: HE BASICALLY -- WHAT HE SAID WAS HANCOCK
ACKNOWLEDGED -- QKAY —-- THE SIMILARiTY TG THE POSITIONING OF
RIVAL HELIO, WHICH IN ADS FROM IPG'S DEUTSCH BILLS ITSELF AS
MORE THAN JUST A CELL PHONE, BUT NOTED THAT THE TWO DEVICES
PURSUED DIFFERENT MARKETS.

SO,.YOU'RE SAYING THAT HE DID NOT, IN FACT,
ACKNOWLEDGE A SIMILARITY BETWEEN THE TWO MARKS?

'-MR. CANNON: THE MOCST THAT HE DID WAS ACKNOWLEDGE
THAT THE CONCEPT OF A CELL PHONE HAVING MORE FEATURES IS WHAT
THEY WERE BOTH GOING AFTER.

THERE IS NO EVIDENCE OF ACTUAL CONFUSION. FOR A
COUPLE OF COMMENTATORS TO DISTINGUISH TWO COMPANIES AND SAY,_
HEY, THEY ARE USING THE SAME CONCEPT IS VERY DIFFERENT THAN
SAYING CONSUMERS WERE CONFUSED. IF THE COMMENTATORS WERE
CONFUSED THAT WOULD BE EVIDENCE OF CONFUSION, BUT THE
COMMENTATORS GOT IT EXACTLY RIGHT. THEY SAW THERE WAS TWO

DIFFERENT COMPANIES, AND THEY JUST ACKNOWLEDGED THAT THE TWO

COMPANIES RESUMED THE CONCEPT CF ADDITIONAL FEATURES TO SELL

THEIR PHONES,
| AND IF YOU LOOK AT WHAT MR. HANCOCK ACTUALLY SAYS OR
AT LEAST WHAT THE REPORTER SAYS HE SAYS, HE NOTED THAT TWb
DEVICES PURSUED DIFFERENT MARKETS.
THE COURT: WE ARE NOT TALKING ABOUT THE MARKETING.
I HAVE ALREADY MADE A FINDING ON THAT. WE ARE TALKING ABOUT

WHETHER OR NOT DEFENDANTS HAVE MADE A STATEMENT THAT IS

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930




)

S TR

o

V]

-9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:06-cv-07754-SBA- Document 37  Filed 03/06/2007" Page 4 of 67

53

ESSENTIALLY A CONCESSION WITH RESPECT TO THIS FACTOR,

MR. CANNON: THE CONCESSION IS NOT TO CONFUSION,
YOUR HONOR. I THINK I HAVE TO BE CRYSTAL CLEAR ON THAT.

THE COURT: YOU KEEP WANTING TO GO TO THE ULTIMATE
ISSUE. - I AM WALKING THERE. I AM DEALING WITH EACH PARTICULAR
FACTOR AS WE GO ALONG.

THE QUESTION IS WHETHER MR. HANCOCK, WHO WAS
ASSOCIATED WITH THE DEFENDANTS, HAS MADE A STATEMENT CONCERNING
THE SIMILARITY, THAT SINCE -- THE COURT SHOULD CONSIDER IN
DETERMINING WHETHER OR NOT THERE IS A SIMILARITY. |

MR. CANNON: I THINK THE MOST THAT CAN BE SAID IS
THAT HE DID SAY OR IT IS REPORTED THAT HE SATD THAT ADDRESSING
THE ADDITIONAL FEATURES IS A SIMILAR CONCEPT.

NOW, WHETHER THE MARK, WHETHER THESE, YOU KNOW,
WHETHER THE ADS THAT WE ARE TALKING ABOUT IS SIMILAR, THAT'S
NOT WHAT HE MADE A CONCESSION ABOUT. SOMETHING DIFFERENT.

MR. TROCK: IF I MIGHT ALSO --

THE COURT: I AM SORRY. HIS CONCESSION IS WHAT?

'MR. CANNON: IT IS NOT DIRECTED TO THE ADS. HE DID
NOT SAY THE ADS ARE SIMILAR. HE DTD NOT SAY THAT --

THE COURT: WE ARE NOT TALKING ABOUT SIMILARITY OF
THE ADS. WE ARE TALKING ABOUT SIMILARITY OF THE MARKS. THE
PHRASES THAT WE ARE TALKING ABOUT.

MR. CANNON: YES, YOUR HONOR, BUT THE CASE LAW IS

CLEAR IN TRADEMARK, YOU HAVE TO LOOK AT HOW IT IS PRESENTED TO
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THE PUBLIC. YOU CAN'T PULL THE SLOGAN OUT OF CONTEXT. THAT 1S
ABSOLUTELY CRUCIAL. WE CITED THE CASE ON THIS. I DON'T HAVE
IT AT THE TIP OF MY TONGUE, BUT I CAN GET IT FROM THE BRIEF.
YOU HAVE TO LOOK AT HOW THE SLOGAN IS PRESENTED TO THE
MARKETPLACE. HOW THE CONSUMER WOULD INTERPRET IT.

THE COURT: RIGHT.

MR. CANNON: YOU CAN'T PULL THAT SLOGAN QUT AND
COMPARE THE SLOGANS. YOU HAVE TO LOOK AT IT IN CONTEXT.

THE COURT: SO WHEN MR. HANCOCK ACKNOWLEDGES
SIMILARITY, THEN HE'S INCORPORATING ALL OF IT BASICALLY.

MR. CANNON: WELL, HE'S ACKNOWLEDGING THAT THE
CONCEPT OF FOCUSING ON ADDITIONAL FEATURES IS SIMILAR. AND IT
CERTAINLY IS. LOTS OF CELL PHONE COMPANIES ARE DOING THAT NOW.

MR. TROCK: I DON'T THINK HE REFERS TO FEATURES.
HE'S —-

(SIMULTANEQUS COLLOQUY.)

THE COURT: SIMILARITY TO THE POSITIONING OF RIVAL
HELIO.

WHERE ARE YOU GETTING YOUR INTERPRETATION OF WHAT
MR. HANCOCK --

MR. CANNON: BECAUSE I AM INTERPRETING -- IT'S
REPORTED HERE WHAT HE SAID.

THE COURT: WHEN YOU SAY "HERE", WHAT ARE YOU
LOOKING AT?

MR. CANNON: THE EXHIBIT THEY PROVIDED.

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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THE COURT: WHAT SPECIFICALLY? WHAT IS THE EXHIBIT?

MR. CANNON: IT IS EXHIBIT TO THE WEEKS'
DECLARATION.

THE COURT: OKAY. WHICH ONE?

MR. CANNON: G, H.

THE COURT: H?

MR. CANNON: YES.

THE COURT: THAT'S THE SAME THING. "HANCOCK
ACKNOWLEDGED THE SIMILARITY TO THE POSITIONING OF RIVAL HELIO."

MR. CANNON: BUT TO SAY THAT THE -- TO HAVE IT
STATED IN A BRAND PUBLICATION THAT THE SIMILAR POSITIONING IS
NOT TO SAY THAT THE ADS ARE CONFUSING. IT IS NOT TO SAY THAT
THE ADS --

THE COURT: THEY HAVE ACKNOWLEDGED THAT THERE IS NO
EVIDENCE OF ACTUAL CONFUSION. THAT IS NOT -— I DON'T WANT TO
GET OFF TRACK,

Mh. CANNON: I AM SORRY.

THE COURT: WHAT WE ARE LOOKING AT ARE THE FACTORS

SO I CAN DETERMINE WHETHER OR NOT THERE IS LIKELIHOOD OF

| CONFUSION, BECAUSE THE PLAINTIFF HAS ADMITTED THAT THERE

L BASICALLY IS NO EVIDENCE OF ACTUAL CONFUSION.

MR. CANNON: YES.
THE COURT: SO THAT'S NOT THE ISSUE HERE.
MR. CANNON: YES.

THE COURT: I AM AT THE SIMILARITY, IN WHICH I FOUND

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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KIND OF STRIKING THAT DEFENDANTS HAVE ALREADY BASICALLY MADE
PUBLIC STATEMENTS ACKNOWLEDGING THE SIMILARITY, AND UNLESS
MR. HANCOCK IS NOT ASSOCIATED WITH DEFENDANT --

MR. CANNON: HE IS ASSOCIATED, BUT I THINK YOQU HAVE
TO READ WHAT HE SAID AND THEN INTERPRET -- THEY INTERPRET IT A
CERTAIN WAY. I.WOULD INTERPRET IT A DIFFERENT WAY. HE IS NOT
HERE. WE CAN BRING HIM IN AND HAVE A PRELIMINARY INJUNCTION
HEARING AND ASK HIM ABOUT IT.

THE COURT: SINCE THERE SEEMS TO BE NO DISPUTE THAT
HE IS IN A POSITION OF RESPONSIBILITY TO MAKE THAT STATEMENT -~

MR. CANNON: YES.

THE COURT: -- LOOK AT THE ENTIRE CONTEXT OF ALL THE
WORDS HE USED HERE, WHY SHOULDN'T I ASSUME, BASED UPON ALL THE
WORDS HE USED, THAT HE HAD IN MIND THIS ANNOUNCEMENT THAT I AM
GOING THROUGH RIGHT NOW, JUST BY VIRTUE OF THE FACT THAT THE
LAST, THE DISTINGUISHING COMMENTS THAT HE MADE WAS DESIGNED 7O
DISTINGUISH WHY IT'S OKAY TO BE SIMILAR BUT BECAUSE YOU ARE IN
DIFFERENT MARKETS. WEVARE LOOKING AT THE SAME FACTCRS. HE'S
LOOKING AT THE SAME FACTORS WE'RE LOOKING AT IN THE SENTENCE
THAT HE'S GIVEN.

WHAT IT SUGGESTS TO ME IS A PERSON WHO IS
KNOWLEDGEABLE ABQUT TRADEMARK RESPONSIBILITIES HAS REACHED A
CONCLUSION THAT, YES, OUR MARKS ARE QUR POSITICNING OR QUR ADS,
OR WHATEVER, I ACKNOWLEDGE IS SIMILAR, BUT BECAUSE WE USE

DIFFERENT MARKETS, HE IS CONCLUDING, FOR WHATEVER REASON, THAT

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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PERHAPS IT'S NOT AN ISSUE.

NOW, IF IT WEREN'T FOR THElFACT THAT HE IS SAYING WE
PURSUE DIFFERENT MARKETS, I WOULD THINK MAYBE THE STATEMENT
TAKEN QUT OF CONTEXT IS NOT SOMETHING THAT WOULD BE OF ANY
SIGNIFICANCE FOR PURPOSES OF MY ANALYSIS, BUT WE EAVE A PERSON
WHO IS IN A POSITICN OF RESPONSIBILITY IN YOUR COMPANY WHO IS
MAKING A STATEMENT, A TRADEMARK EVALUATION STATEMENT THAT IS
DISTINGUISHING WHY THE SIMILARITY IS NOT A PROBLEM BECAUSE ONE.
OF THE OTHER FACTORS, FROM HIS PERSPECTIVE, IS NOT MET.

MR. CANNON: YQUR HONOR, I RESPECTFULLY DISAGREE

THAT THAT ASSUMPTION CAN BE MADE, THAT HE WAS MAKING A

TRADEMARK ANALYSIS.

THE COURT: WHAT'S THE IMPORT OF "BUT NOTED THAT THE

TWO DEVICES PURSUE DIFFERENT MARKETS"? WHY WOULD A PERSON SAY

THAT IN CONJUNCTION WITH THE FIRST STATEMENT THAT HE MADE?

MR. CANNON: I DQN‘T KNOW EVERYTHING HE SAID TO THIS
REPORTER, BUT IF YOU READ THE SENTENCE, "HANCOCK ACKNOWLEDGED
THE SIMILARITY TO THE POSITIONING OF RIVAL HELIO, WHICH IN ADS
FROM IPG DEUTSCH BILLS ITSELF AS MORE THAN JUST A CELL PHONE --

THE COURT: RIGHT WHICH IS TAKING IN NOT ONLY THE
CONCEPT --

MR. CANNON: BUT THE —-

THE COURT: BUT THE WORDS, AND THEN IT GOES ON TO
DISTINGUISH THE MARKETS.

MR. CANNON: THE IDEA THAT YOU CAN OWN THE CONCEPT

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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OF ADVERTISING THE ADDITIONAL FEATURES ON YOUR PRODUCT, I THINK
IS EXTREME. I DON'T THINK HE WAS DOING A TRADEMARK ANALYSIS.
HE WAS SAYING, YES, WE ARE ADVERTISING THE ADDITIONAL FEATURES
ON OUR PRODUCT. YES, HELIO APPEARS TC BE ADVERTISING THE
ADDITIONAL FEATURES ON ITS PRODUCT. WE ARE GOING AFTER
DIFFERENT MARKETS. IT'S NOT --

THE COURT: WHY WOULD -- QOKAY. GO ON.

DID YOU WANT TO RESPOND?

MR, TROCK: THE OTHER THING, IN ADDITION TO
MR. HANCOCK'S STATEMENTS, IS THAT TO THE WHEBLE DECLARATION,
AND THEN EXHIBIT H, THIS SHOWS THAT OTHER PEOPLE BESIDES
MR. HANCOCK HAVE NOTED THE SIMILARITY OF NOT JUST THE
ADVERTISEMENTS AND NOT. JUST THE CAMPAIGN, BUT THE SLOGANS
THEMSELVES.

THIS IS A PUBLICATION MOBILE MAGAZINE, PUELISHED
DECEMBER 11TH, RIGHT IN THE MIDDLE OF -- THE MIDDLE PARAGRAPH,
IT SAYS: INTERESTINGLY THE TAGLINE "NOT JUST THE CELL PHONE.
A TREO" IS A LITTLE TOO MUCH LIKE HELIO'S "DON'T CALL US A
PHONE COMPANY, DON'T CALL IT A PHONE,"

THE COURT: I SEE THAT.

DG YOU HAVE ANY RESPONSE TO THAT?

MR, CANNON: WELL, YOUR HONOR, THIS PERSON CERTAINLY
WASN'T CONFUSED. HE KNEW EXACTLY WHERE THE SOURCE WAS COMING
FROM. I DON'T KNOW WHO THIS PERSON_IS. THEY SUPPLIED THIS OFF

OF THE INTERNET, APPARENTLY. THIS PERSON WAS NOT CONFUSED.

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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YOU CAN HAVE SIMILAR SLOGANS. IT'S OKAY UNDER THE LAW TO GO TO
USE THE SAME MARKETING CONCEPTS TO ADVERTISE YOUR FEATURES.
WHAT'S NOT ALLOWED IS TO CONFUSE CONSUMERS. THIS CONSUMER WAS
NOT CONFUSED.

MR. TROCK: SO, I TAKE IT THAT MIGHT BE AN ADMISSION
THAT THEY ARE SIMILAR BECAUSE THIS IS NOT AN ISSUE OF ULTIMATE
CONFUSION WE ARE ANALYZING RIGHT HERE IF THE ISSUE IS THIS
FACTOR, SIMILARITY OF SLOGANS.

THE COURT: THIS FACTOR, SIMILARITY OF THE MARK, IS,
I THINK IT'S A CLOSE QUESTION, BUT -- ALTHOUGH THE APPEARANCE
OF THE MARKS 1S DIFFERENT, PALM AND HELIO USE DIFFERENT COLOR
SCHEMES. SINCE HELIO USES BLUE AND PALM USES ORANGE AND THE
FONTS ARE DIFFERENT, fHEY SOUND VERY SIMILAR AND CONVE¥ SIMILAR
MESSAGES, THE PROPER TEST FOR DETERMINING THE LIKELIHOOD OF
CONFUSION IS NOT WHETHER CONSUMERS WOULD BE CONFUSED BY A
SIDE-BY-SIDE COMPARISON OF THE PRODUCTS, BUT WHETHER THE
CONFUSION IS LIKELY WHEN A CONSUMER FAMILIAR WITH ONE PARTY'S
MARK IS PRESENTED WITH THE OTHER PARTY'S GOODS ALONE.

AND SO I AM INCLINED TO AGREE WITH PLAINTIFF THAT
MARKS ARE SIMILAR ENOUGH TO CAUSE CONFUSION UNDER THIS TEST
PARTICULARLY GIVEN THE FACT THAT SEVERAL INDUSTRY COMMENTATORS
NOTED SIMILARITIES SHCORTLY AFTER PALM LAUNCHED ITS CAMPAIGN IN
DECEMBER.

YOU KNOW, ALTHOUGH THE ULTIMATE QUESTION OF

SIMILARITY IS GOING TO BE APPROPRIATE FOR A JURY TO RESOLVE, I

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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ﬂ_TEND TO THE PLAINTIFF'S POINT THAT THE -- I CAN'T FIND THE

MARKS ARE SO DISSIMILAR THAT THERE IS LITTLE LIKELIHOOD OF
CONFUSION. SO THIS FACTOR WEIGHS IN FAVOR OF PLAINTIFF.

BEFORE I MOVE TO NUMBER FOUR, THE MARKING CHANNELS,
MR. CANNON, DID YOU KNOW IN OCTOBER 2006 ABOUT HELIO'S CAMPAIGN
WHICH WAS LAUNCHED IN MAY OF 20062

MR. CANNON: I AM NOT AWARE THAT WE DID. THERE IS
NO EVIDENCE THAT WE DID. HELIO IS NOT CONSiDERED A COMPETITOR.

THE COURT: SO YOU ALL ~-- YOU SAID YOU DON'T KNOW
ONE WAY OR THE OTHER, OR YOU DIDN'T KNOW IN OCTOBER OF 2006
ABOUT THEIR CAMPAIGN THAT WAS LAUNCHED IN MAY?

MR. CANNON: I CANNOT REPRESENT TO THE COURT WITHOUT
EVIDENCE THAT NO ONE AT THE COMPANY KNEW ABOUT HELIO, JUST AS
COUNSEL CANNOT REPRESENT TO THE COURT THAT NC ONE FROM HELIO
WAS AT THE TRADE SHOW AND SAW THE TREO BOOTH. I HAVE NO
EVIDENCE, NO DISCOVERY. I HAVE NO ABILITY TO SAY --

THE COURT: I AM NOT ASKING YOU TO ASK THEM FOR
DISCOVERY. I AM ASKING WHETHER YOU KNEW WHETHER YOUR
COMPANY -- NOT YOU AS A PERSON, I MEAN WHETHER PALM KNEW IN
OCTOBER OF 2006 ABQUT HELIO'S CAMPAIGN WHICH WAS LAUNCHED IN
MAY OF 2006.

MR, CANNON: I HAVE NO EVIDENCE ON THAT ONE WAY OR
THE OTHER.

THE COURT: YOU HAVEN'T CHECKED WITH YOUR CLIENT ONE

WAY OR THE OTHER.

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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MR. CANNON: ONE WAY OR THE OTHER I DON'T KNOW., I
CAN'T REPRESENT. |

THE CQURT: SO WHY WOULDN'T YOU KNOW? YOU BHAVEN'T
HAD TIME TO CHECK WITH THEM?

MR. CANNON: YOUR HONOR, WE GOT THIS 24 HOURS AGO,
50 THERE SIMPLY WAS NOT TIME.

1 HAVE CHECKED WITH THE CLIENT., I ASKED THEM ARE
THESE COMPANIES COMPETITORS? NO. DO YOU TRACK THIS COMPANY?
NOT REALLY. WE ARE AWARE OF THEM, WE'RE AWARE OF THE NAME, BUT
WE ARE NOT AWARE. WE ARE NOT CONSIDERED RIVALS, WE DON'T TRACK
THEM. WE'RE GOING AFTER DIFFERENT BUSINESS SEGMENTS. THAT IS
THE INFORMATION I GOT FROM THE CLIENT.

MR. TROCK: YOUR HONOR, IF THEY KNOW US, THEY KNOW
QUR NAME, THEN THEY HAVE TO KNOW OUR ADVERTISING CAMPAIGN,
THIS IS THE ONLY ADVERTISING CAMPAIGN WE HAVE.

THE COURT: OKAY. NUMBER FOUR, THE MARKETING
CHANNELS.

MR. TROCK: HERE, YOUR HONOR, I THINK WE ACTUALLY
PRETTY MUCH DISCUSSED THE MARKETING CHANNELS WHEN WE TALKED
ABOUT RELATEDNESS TO SERVICE. HERE, WE ARE TALKING AﬁOUT
ADVERTISING THE SAME MAGAZINES, USING THE SAME STRATEGIC
PARTNERS.

I THINK THAT IN TAKING A LOOK AT THAT, YOU KNOW,
THEY CLAIM WE ARE NOT A COMPETiTOR, BUT WHEN MR. HANCOCK IS

CONFRONTED WITH THE SIMILARITY OF THE AD CAMPAIGNS AND THE

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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ARTICLE TALKS ABQUT RIVAL HELIO, HE DOESN'T WE'RE NOT RIVALS,
HE BASICALLY SAYS WE ARE AFTER A DIFFERENT MARKET.

SO, I THINK THE MARKETING CHANNELS, IN OTHER WORbS,
THE CHANNELS WE USE TO ADVERTISE TO OUR CONSUMERS ARE OBVIOUSLY
THE SAME BECAUSE I DON'T THINK THEY CAN DISPUTE THAT THEY ARE
ADVERTISING IN GENTLEMAN'S QUARTERLY, ROLLING STONE,
ENTERTAINMENT WEEKLY, LUCKY, AND THEIR STRATEGIC PARTNERS ARE
GOOGLE, YAHOQO, ONION, FANDANGO AND MY SPACE.

MR, CANNCON: NOT MY SPACE.

MR. TROCK: I AM SORRY, WE CAN TALK LATER ABCUT THE
RELATIONSHIP BETWEEN CINGULAR AND MY SPACE AND THE RELATIONSHIP
BETWEEN CINGULAR AND PALM.

THE COURT: OKAY. WE HAVE DISCUSSED THIS.

MR. CANNON: I WOULD JUST ADD THAT THE DEVICES THAT
WE SELL, WE DO NOT -- THIS AD IS NOT ON TV, IT'S NOT IN
NIGHTCLUBS. IT'S NOT ASSOCIATED WITH CELEBRITIES.

THE STYLIZED STORES THAT THEY HAVE IS A DIFFERENT --
YES, WE ADVERTISE IN MAJOR PUBLICATIONS, BUT THOSE ARE -- THOSE
HAVE LOTS OF ADS IN THEM. THOSE ARE THE TYPES OF PUBLICATIONS
THAT ARE IN DENTIST OFFICES.

I MEAN, THEY HAVE WIDE ACCESS. THEY ARE NOT -- IT'S
NOT A SUPER FOCUSED SORT OF PUBLICATION.

THE COURT: THE KIND OF PUBLICATIONS THAT ARE IN
DENTIST OFFICES? I HAVE NEVER HEARD ANYONE SAY THAT. WHAT

KIND OF PUBLICATIONS ARE IN DENTIST OFFICES?

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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MR. CANNON: YOU KNOW, PUBLICATIONS THAT.ANYONE
MIGHT READ. THEY'RE WIDELY READ, APPLICABLE TO LOTS OF
DIFFERENT TYPES OF PEOPLE.

THE COURT: ARE THERE OTHER PUBLICATIONS LIKE
BUSINESS WEEK OR -- ADVERTISE IN BUSINESS WEEK OR —

MR. CANNON: I AM PRETTY SURE WE ADVERTISE IN ALL OF
THOSE, LIKE WALL STREET JOURNAL AND THOSE SORTS OF OUTLETS.

THE COURT: I AM TALKING ABOUT BUSINESS WEEK OR
BUSINESS KIND OF PUBLICATIONS.

MR. CANNCN: I BELIEVE WE DO.

MR. TROCK: AND THE KEY WOULD BE THIS ADVERTISING
CAMPAIGN, NOT THEIR PRIOR ONES.

MR, CANNON: 1 DON'T HAVE THE EVIDENCE THAT WE DO.
I MEAN,-I CAN CHECK WITH THE CLIENT ON THAT. IT IS A
BUSINESS-ORIENTED PRCDUCT --—

THE COURT: YOU WOULD THINK --

MR. CANNON: I WOULD THINK.

THE COURT: ~-- BUT YOU DON'T KNOW.

MR. CANNON: NOT BUSINESS WEEK. I JUST DON'T KNOW.

THE COURT: WE DISCUSSED ABOUT THIS ONE.

I THINK, OBVIQUSLY, WHERE THE PARTIES USE SIMILAR
MARKETING CHANNELS AND ADVERTISING METHODS THE LIKELIHOOD OF
CONFUSION IS INCREASED, AND THE MARKETING CHANNELS THAT YQU ALL
USE, MANY COF THEM ARE THE SAME, SAME MAGAZINES, AND EVEN THOUGH

THERE ARE A COUPLE THAT YOU DON'T SHARE, BUT FOR THE MOST PART,

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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I THINK THIS FACTOR WEIGHS IN FAVOR OF FINDING LIKELIHOOD OF
CONFUSION BECAUSE I DO BELIEVE THAT THE MARKETING CHANNELS USED
ARE SIMILAR AND THE ADVERTISING METHODS ARE SIMILAR.

SO THIS FACTOR NUMBER FOUR ALSO WEIGHS IN FAVOR --

MR. CANNON: YOUR HONOR, I HAVE RECEIVED SOME
INFORMATION —-

THE COURT: EXCUSE ME -- OF THE LIKELIKOOD OF
CONFUSION.

AND SO NEXT IS NUMBER FIVE, DEFENDANT'S INTENT.

MR. TROCK: HERE, YOUR HONOR, I DISCUSSED THIS A
LITTLE BIT, BUT I THINK I CAN -- I LIST THE FACTORS HERE THAT .1
THINK ARE IMPORTANT ——

THE COURT: OH, I AM SORRY. YOU SAID -~ LISA?

(DISCUSSION HELD WITH CLERK.)

THE COURT: JUST A SECOND. LET ME SEE HOW MUCH
FURTHER WE HAVE TO GO.

WE ARE GOING TO NEED TO TAKE ABOUT A TEN-MINUTE
BREAK. I NEED TO SEE SOMEONE IN CHAMBERS .

WE WILL BE IN RECESS FOR TEN MINUTES.

(RECESS TAKEN AT 2:37 P.M.)
(PROCEEDINGS RESUMED AT 3:00 P.M.)

THE CLERK: BACK ON THE RECORD IN CIVIL 06-7754,
HELIO LLC V. PALM, INC.

THE COURT: THE RECORD WILL REFLECT THAT BOTH

COUNSEL ARE PRESENT, MR. TROCK AND MR, CANNON ARE AT THE

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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1 PODIUM.

2 WE ARE ON FACTOR NUMBER FIVE, DEFENDANT'S INTENT.
3 MR. TROCK: THAT'S CORRECT, YOUR HONOR.

4 THE COURT: OKAY.

5 MR. TROCK: AND I WAS GOING TO LIST THE DIFFERENT

6 ELEMENTS THAT I SEE HERE IN THIS CASE, WHICH LEAD US TO BELIEVE

~3

THAT THERE WAS NOT ONLY KNOWLEDGE OF OUR CAMPAIGN, BUT ALSO

KNOWLEDGE OF OUR SLOGAN AND AWARENESS BY PALM THAT THEIR SLOGAN

o]

9 WAS SIMILAR TO OURS.

10 AND THIS GOES TO A NUMBER OF THINGS. I THINK

11 BASICALLY WE CAN TAKE A LOOK AT, AND TAKE A LOOK AT THE

12 | POSITION THAT THEY HAVE MADE THAT THEY INVENTEb THIS SLOGAN TWO
i3 YEARS AGO BEFORE WE WERE EVEN IN EXISTENCE. I DON'T THINK THAT
14 THERE IS ANY DISPUTE IN THE RECORD THAT THEY ARE THE JUNIOR OR
15 THE SECOND USER IN CCMMERCE OF THIS SLOGAN, WHICH MEANS THAT

16 THEY USED THIS IN THE MARKETPLACE AFTER WE WERE USING IT,

17 WHICH --

18 THE COURT: THIS IS INTENT. YOUR ASSERTION IS THEY
19 INTENTIONALLY ADOPTED THIS TAGLINE TC CONFUSE CONSUMERS.

20 MR. TROCK: THAT'S CORRECT.

21 THE COURT: SO WHAT EVIDENCE DO YQOU HAVE TO SUGGEST
22 THAT THEY INTENTIONALLY ADOPTED THE TAGLINE TO CONFUSE

23 CONSUMERS?
24 MR. TROCK: IF WE TAKE A LOOK AT THE SIMILARITY OF

25 THE SLOGANS, PALM COULD HAVE PICKED ANY SLOGAN IT WANTED, BUT

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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FOR SOME REASON IT PICKED A SLOGAN THAT WAS VERY SIMILAR TO
OURS.

THERE IS NO —-- I HAVE NOT SEEN ANY EVIDENCE THAT
THEY DIDN'T KNOW ABOUT OUR CAMPAIGN. FOR THEM TO TAKE THE
PCSITION THAT WE SHOULD BE AWARE OF THEIR ANNOUNCEMENT IN
OCTOBER IN A SMALL TRADE SHOW IN NEW YORK, I THINK WOULD BE
DISINGENUOUS THAT IF WE CANNOT TURN THAT SAME AWARENESS AROUND,
AND SAY, THEN YOU SHOULD BE AWARE OF OUR ADVERTISING CAMPAIGN,
IN WHICH WE SPENT $25 MILLION‘ON OR $40 MILLION ON SINCE MAY OF
2006.

I BELIEVE COUNSEL HAS REPRESENTED THAT PALM WAS
AWARE OF US AND WHO WE WERE, AND I THINK THAT THE ONLY WAY THEY
CAN DO THAT IS TO UNDERSTAND -- IS TO KNCW QUR ADVERTISING
CAMPAIGN BECAUSE IT'S THE ONLY ONE WE HAVE EVER DONE.

IF WE TAKE A LQOOK AT THE OVERALL POSITIONING AND
STRATEGY OF QUR MARKETING PROGRAM, WE CAN SEE THAT THERE ARE
ELEMENTS OF IT THAT WE BELIEVE THEY ADOPTED DELIBERATELY. THE
SIMILARITY OF THE SLOGAN, THE CHOICE OF MAGAZINES AND MEDIA
CHANNELS THAT ARE IDENTICAL TO OURS, GENTLEMAN'S QUARTERLY AND
ENTERTAINMENT WEEKLY AND ROLLING STONE AND LUCKY. THAT ALSO
INDICATES THAT THERE WAS AN INTENT TO CCPY CUR MARKETING
CAMPAIGN.

WE ALSO THEN TAKE A LCOK AT THE STRATEGIC PARTNERS
THAT WE USE, GOOGLE, YAHQO, ONION, FANDANGO. THEY CHOSE THE

EXACT SAME ONES. THEY DON'T HAVE THOSE PARTNERS IN THEIR PRIOR

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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PHONES.
THE COURT: IF THEY HAVE BEEN IN EXISTENCE A LOT
LONGER THAN YOU -- |
MR. TROCK: YES.
THE COURT: -- THEN OSTENSIBLY THEY HAVE BEEN USING

THOSE CHANNELS LONG BEFORE YOU WERE.

.MR. TROCK: WELL, THERE'S NO EVIDENCE --

THE COURT: SO I WOULDN'T -- OR WOULD I? I MEAN, IS
THERE SOME WAY THAT T CAN NECESSARILY CONCLUDE THAT THEY HAVE
ADOPTED THESE PARTICULAR CHANNELS BECAUSE OF YOU?

MR. TROCK: THERE IS NO EVIDENCE TC SHOW THAT THEY
USED THESE CHA&NELS PRIOR TO CUR CAMPAIGN. THERE IS NO

EVIDENCE --

THE COURT: IS THERE ANY EVIDENCE TC SHOW THAT THEY
DID NOT USE THEM BEFORE YOUR CAMPAIGN?

MR. TROCK: I DO NOT HAVE EVIDENCE ONE WAY OR THE
OTHER;

THE COURT: I MEAN, CAN YOU REALLY IN GOOD FAITH
TAKE THE POSITION, I MEAN, REALLY, DO YOU FEEL THAT YOU CAN IN
GOOD FAITH TAKE THE POSITION THAT GIVEN THE AGE OF THEIR
COMPANY AND YOUR COMPANY, THAT THEY REALLY ONLY USED THOSE
CHANNELS BECAUSE YOU ALL WERE USING THbSE CHANNELS?

MR. TROCK: I BELIEVE THAT'S VERY CLEAR AND TRUE
WITH THE STRATEGIC PARTNERS. THERE IS ABSOLUTELY NO REASON ON

THIS PLANET WHY A BUSINESS COMPANY WOULD EVER HAVE A STRATEGIC

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-293C
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1 RELATIONSHIP WITH THE ONION.

2 THE COURT: YEAH, BUT I MEAN IN TERMS OF ALL TRE

3 OTHER CHANNELS.

4 MR. TROCK: THAT'S CORRECT. RIGHT. 1IF I TAKE A

5 LOOK AT THE ENTIRE PICTURE, WHICH I THINK IS APPROPRIATE FOR

6 DETERMINING INTENT,.AND I SEE A COMPANY WHICH SHOULD HAVE BEEN
7 AWARE OF OUR ADVERTISING CAMPAIGN, WHICH IS CHOOSING MARKETING
B CHANNELS WHICH ARE IDENTICAL TO OURS, AND CHOOSING STRATEGIC

9 'PARTNERS, WHICH THEY WOULD NEVER CHOOSE.
10 THE COURT: THE MARKET, THAT'S THE QUESTION I ASKED
11 YOU, ABOUT THE MARKETING CHANNELS. YOUR POSITION IS =-- FROM
12 YOUR PERSPECTIVE, THEY ARE CHOOSING THESE MARKETING CHANNELS
13 THAT YOU ALL HAVE SELECTED, AND I AM ASKING YOU WHETHER YOU

14 REALLY BELIEVE THAT THEY ARE CHOOSING THESE MARKETING CHANNELS
15 BECAUSE OF YOU OR THEY HAVE ALREADY BEEN USING THOSE MARKETING
16 CHANNELS AND YOU USE THEM A$ WELL, SO THERE IS A COINCIDENCE
17 THERE, BUT -- AS OPPOSED TO DOING IT BECAUSE YOU ALL ARE DOING
is IT WITH THE INTENT TO CAUSE THE CONFUSION.

19 | MR. TROCK: MY CQNCLUSION ON INTENT IS TO STEP BACK
20 AND TAKE A LOOK AT ALL OF THESE ELEMENTS. WHEN I LOOK AT ALL
21 u THE ELEMENTS, I COME TO THE CONCLUSION THAT THEY ARE DOING THIS
22 bN PURPOSE; THAT THIS IS MUCH MORE THAN MERE COINCIDENCE.

23 h SO I INCLUDE THE SIMILARITY OF THE SLOGANS, THE SAME

29 MAGAZINES, AND ESPECIALLY THE SAME STRATEGIC PARTNERS. IT'S AS

25 IF THEY SAW OUR ADVERTISING CAMPAIGN, THEY SAW HOW SUCCESSFUL

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC {(510) 451-2930
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IT WAS, THEY SAID, WE WANT TO GO AND COMPETE AGAINST THESE
GUYS, SO LET'S COPY THEIR MARKETING PLAN, LET'S GO AFTER THE
SAME STRATEGIC PARTNERS, LET'S ADVERTISE IN THE SAME MEDIA
QUTLETS, LET'S GO AFTER THESE GUYS HEAD TO HEAD BECAUSE WE'VE
GOT A MULTIMEDIA DEVICE, TOCO.

THAT'S WHAT IT TELLS ME WHEN I LOOK AT THIS, THAT
THAT'S THE LEVEL OF INTENT HERE.

THE COURT: OKAY,

MR. CANNON?

MR. CANNON: YOUR HONOR, THERE.IS ABSOLUTELY NO
EVIDENCE OF INTENT HERE. IN FACT, ON LESS THAN 24 HOURS'
NOTICE COMING UP TO CHRISTMAS WEEKEND, WE HAVE SUBMITTED
EVIDENCE OF THE OPPOSITE.

WE HAVE SUBMITTED THE EVIDENCE OF THE PERSON IN
CHARGE OF THIS AD CAMPAIGN, SCOTT HANCOCK WHO CATEGORICALLY
DENIES ANY INTENT TO COPY THIS AD CAMPAIGN. 1IN FACT, HE
DEMONSTRATES THAT WE CAME UP WITH THIS, THIS PHRASE, THIS
DESCRIPTIVE PHRASE BEFORE THEY EVEN WERE IN EXISTENCE.

| WE HAVE SUBMITTED A DECLARATION CF SCOTT HANCOCK,

WHICH WE GOT IN RESPONSE TO THIS TRO, WORKED THROUGH THE NIGHT
TO GET EVIDENCE IN FRONT OF YOUR HONOR, AND WE HAVE EVIDENCE
THAT THERE WAS NO INTENT.

COUNSEL HAS NO EVIDENCE OF INTENT. HE IS TRYING TO
DRAW AN ARGUMENT OUT OF ELEMENTS THAT THEY HAVE CULLED

TOGETHER. THEY HAVE THE BURDEN TO COME FORWARD AND PROVE THIS

DIANE E. SKILLMAN, OFFICTAL COURT REPORTER, USDC (510) 451-2930
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CASE. IT'S A TRO. THEY HAVE NOT MET --

THE COURT: I THINK YOU'RE RIGHT. AT BEST THIS
FACTOR IS NEUTRAL, BUT I DON'T THINK THEY HAVE DEMONSTRATED ANY
INTENT. SO THIS FACTOR FAVORS -~ WEIGHS AGAINST A FINDING.

OBVIOQUSLY, THIS IS -- THE NINTH CIRCUIT HAS
EMPHASIZED THAT THIS IS, I GUESS, AMENABLE -- IMPORTANCE OF
THIS PARTICULAR FACTOR, BUT IN ANY EVENT, I FIND THAT THIS
FACTOR WEIGHS AGAINST A FINDING OF INFRINGEMENT, CONFUSION.

THE NEXT ONE IS, THE SIXTH ONE IS EVIDENCE OF ACTUAL
CONFUSION.

MR. TROCK: ON ACTUAL CONFUSION, YOUR HONOR, IN THE
VAST MAJORITY OF TRADEMARK INFRINGEMENT CASES, EVIDENCE OF
ACTUAL CONFUSION IS VERY RARE.

THE COURT: RIGHT.

MR. TROCK: I THINK IN THIS CASE IN PARTICULAR, IT'S
GOING TO BE ALMOST IMPOSSIBLE TO GET THIS RIGHT NOW BECAUSE
THEY HAVE ONLY BEEN ADVERTISING IN THE MARKETPLACE BASED UPON
THEIR PRESS RELEASE SINCE DECEMBER 12TH.

THE COURT: SO IS THERE REALLY A CONCESSION ON BOTH
SIDES THAT THERE IS -- THIS FACTOR WEIGHS AGAINST THE FINDING
OF LIKELIHOOD OF CONFUSION BECAUSE THERE IS NO ACTUAL
CONFUSION?

MR. TROCK: WE DO NOT HAVE ANY EVIDENCE OF ACTUAL
CONFUSION. WE BELIEVE THEY HAVE BEEN ADVERTISING FAR TOO SHORT

FOR US TO ACTUALLY GATHER THAT EVIDENCE FROM THE MARKETPLACE.

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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THE COURT: THIS FINDING WEIGHS AGAINST A FINDING OF
LIKELIHOOD OF CONFUSION.

THE NEXT ONE, NUMBER SEVEN, IS TYPE OF GOODS AND
DEGREE OF CARE LIKELY TO BE EXERCISED BY CONSUMERS.

MR. TROCK: HERE, YOUR HONOR, THE ADVERTISING.
CAMPAIGN THAT PALM BROUGHT OUT WAS -~ IS POSITIONED TO COME OUT
JUST IN THE MIDDLE OF THE HOLIDAY BUYING SEASON. THIS IS A
CRITICAL TIME OF YEAR FOR MOST CONSUMER GOODS MANUFACTURERS
ESPECIALLY US. THIS IS THE TIME OF YEAR WHERE WE EXPECTED TO
INCREASE OUR SUBSCRIBER BASE BY 30 PERCENT.

CONSUMERS ARE RUSHED DURING THIS SEASON. THEY HAVE
A LOT OF GIFT-BUYING NEEDS THAT THEY MUST FULFILL. THEY GET
EASILY DISTRACTED. THEY ARE BOMBARDED BY ADVERTISING, BY ALL
SORTS OF CONSUMERS.

AND BECAUSE OF THAT, IT IS VERY LIKELY THAT
CONSUMERS ARE NOT PAYING AS MUCH ATTENTION AS THEY NORMALLY
WOULD. THEIR OWN EXECUTIVE HAS ADMITTED THAT THEIR DEVICE, THE
ONE THAT THEY ARE ADVERTISING, HAS NOW DROPPED TO THE PRICE
POINT OF A GIFT, UNDER $200.

SO, WE BELIEVE THAT THE DEGREE OF CARE THAT IS BEING
EXERCISED BY CONSUMERS AT THIS TIME OF YEAR FOR THESE TYPES OF
DEVICES IS A VERY LOW DEGREE OF CARE BECAUSE THEY ARE BEING
RUSHED, THEY ARE BEING DISTRACTED, THERE'S LOTS OF
ADVERTISEMENTS, THERE'S COMPETING ADVERTISEMENTS OUT THERE.

THESE DEVICES ARE PRICED AT A GIFT PRICE POINT.

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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THE COURT: SO CONFUSION BETWEENITHE MARKET
GENERALLY WHERE THE GOODS AT ISSUE INVOLVE RELATIVELY
INEXPENSIVE IMPULSE PRODUCTS TO WHICH THE AVERAGE
UNSOPHISTICATED CONSUMER DOES NOT DEVOTE A GREAT.DEAL OF CARE
IN CONSIDERATION OF PURCHASING.

MR. CANNON?

MR. CANNON: YOUR HONOR, THAT WAS A VERY SPECULATIVE

ARGUMENT OF COUNSEL. THERE IS NO EVIDENCE. HE IS ASSUMING

WHAT CONSUMERS DO. IN FACT, IF YOU LOOK AT THE -- IF_YOU LOOK
AT THIS, IT IS THE OPPOSITE. CONSUMERS ARE HYPERAWARE OF WHAT
THEY ARE BUYING WHEN THEY ARE BUYING CELL PHONES AND SIGNING ﬁP
FOR COVERAGE. REMEMBER, YQU'RE BUYING A DEVICE AND VERY OFTEN
SIGNING UP FOR A YEAR OR TWO OF COVERAGE.

PEOPLE DON'T GO IN AND ACCIDENTALLY BUY A TREO AS
OPPOSED TO BLACKBERRY OR ACCIDENTALLY BUY A SAMSUNG VERSUS
MOTOROLA. PEOPLE ARE VERY AWARE OF WHAT THEY'RE BUYING. THESE
ARE NOT CHEAP GIFTS. THE LOWEST PRICE TREO IS 199. THEY GO UP
TO OVER $500 EACH. THEY ARE EXPENSIVE. THEY ARE VERY
TECHNOLOGICALLY, YOU KNOW, ORIENTED AT THE TECH-SAVVY PEOPLE.

YOU HAVE EVIDENCE IN THE RECCORD THAT HELIOQ IS GOING
AFTER TECH-SAVVY PEOPLE. - THESE ARE SOPHISTICATED CONSUMERS.
IT'S NOT LIKE BUYING A NONGADGET. THESE ARE.TECHNICAL DEVICES.
TO SAY.THAT CONSUMERS ARE HECTIC AND WILL MAKE ACCIDENTS WHEN
THEY ARE BUYING, I THINK IS JUST THE WRONG APPROACHﬁ

IF YOU ACTUALLY LOOK AT THE ADS, THERE ARE LOTS OF

DIANE E., SKILLMAN, OFFICIAL COURT REPORTER, USDC (510} 451-2930




wm

[a2]

~J

o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

29

25

Case 4:06-cv-07754-SBA  Document 37 Filed 03/06/2007  Page 24 of 67

73

BRANDS ON THESE ADS. CONSUMERS KNOW WHAT THEY ARE DOING. ON
THE HELIO AD, THE SAMSUNG BRAND IS RIGHT ON THE PHONE. SAMSUNG
HEAVILY ADVERTISES ITS PHONES. CONSUMERS ARE AWARE OF THE
BRANDS ON CELL PHONES. THEY ARE AWARE OF THE SERVICES. IT'S A
DECISION THAT THEY CAREFULLY MAKE.

THESE ARE NOT CHEAP PRODUCTS. THESE ARE EXPENSIVE
INDIVIDUAL ITEMS. YOU DON'T BUY THEM EVERY WEEK. YOU USUALLY
HAVE ONE, MAYBE TWO. IT'S A SIGNIFICANT PURCHASE FOR.A
CONSUMER. AND THE PEOPLE WHO ARE BUYING THESE ARE TECH-SAVVY
PEOPLE. THERE IS EVIDENCE IN THE RECORD OF THAT.

MR. TROCK: WE ARE SAYING IT'S THE HOLIDAY SEASON
WHICH IS CAUSING THE PROBLEM. THEY ARE LAUNCHING IN THE MIDDLE
OF THE HOLIDAY SEASON WHEN CONSUMERS HAVE A LARGE AMOUNT OF
GIFT BUYING OBLIGATIONS TO FULFILL, THE STCRES ARE CROWDED --

THE COURT: PEOPLE DON'T USUALLY IMPULSE -- PEOPLE
DON'T GENERALLY IMPULSE BUY SOMETHING THAT COSfS ABOUT $200.
THAT'S SOMETHING THAT IS NOT INEXPENSIVE.

MR. TROCK: I DON'T DISAGREE WITH THAT, YOUR HONCR,
THAT'S TRUE. BUT WHAT WE ARE SAYING HERE IN THIS CASE IS THAT
THE DEGREE OF CARE THAT A CONSUMER WOULD NORMALLY EXHIBIT IS
REDUCED BECAUSE IT IS BEING ADVERTISED IN THE MfDDLE OF THE
HOLIDAY BUYING SEASON. CONSUMERS ARE NOT EXERCISING THE DEGREE
OF CARE IN CHOICES AND AWARENESS OF WHAT'S GOING ON DURING THIS
SEASON THAT THEY NORMALLY WOULD IN JUNE OR JULY.

THE COURT: I UNDERSTAND THE POSITION. I DON'T

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510} 451-2930




Case 4:06-cv-07754-SBA  Document 37  Filed 03/06/2007 Page 25 of 67

74

1 || eMBRACE 1T. I THINK THE DEFENDANTS ARE CORRECT. I DON'T THINK
> || THIs IS ONE OF THE CASES, IN MY VIEW, THE PRODUCTS ARE SO

3 I INEXPENSIVE AS TO QUALIFY AS IMPULSE PURCHASES. I THINK PEOPLE
s || wHo PAY THAT AMOUNT OF MONEY FOR THESE PRODUCTS OR ANY

5 I PRODUCTS, EXERCISE A CERTAIN DEGREE OF CARE REGARDLESS OF WHEN
6 || TuEY ARE BEING SOLD. e

7 SO THIS FACTOR WEIGHS AGAINST THE FINDING OF

8 LIKELIHOOD OF CONFUSION.

S0, THE NEXT ONE IS THE LIKELIHOOD- OF EXPANSION ON

w

10 THE PRODUCT LINES, WHICH I GUESS IS NOT RELEVANT HERE SINCE IT
11 DOESN'T WEIGH IN EITHER PARTIES' FAVOR SINCE THE PARTIES SELL
12 DIRECTLY COMPETING PROBUCTS. THAT IS WHAT I AM CONCLUDING.

13 S0, SINCE I HAVE CONCLUDED THE PARTIES' PRODUCTS ARE

14 CLOSE PROXIMITY IN THE MARKET, THIS FACTOR IS NOT RELEVANT.

15 EIGHT IS KIND OF NEUTRAL.

16 SO WE HAVE THREE AND THREE, AND THEN STRENGTH OF THE
17 || MaRk T BAVEN'T -- JUST A SECOND.

18 (PAUSE IN THE PROCEEDINGS.)

19 THE COURT: LET'S MOVE ON TO THE IRREPARABLE HARM

20 || BECAUSE OBVIOUSLY, RIGHT NOW, AS I SAID, THIS IS A CLOSE CASE
21 | aND T AM STILL -- I HAVEN'T REACHED THE POINT WHERE I CAN FIND
22 || 2 LIKELIHOOD OF CONFUSION THAT WOULD TRIGGER THE REBUTTABLE

23 || PrRESUMPTION.

24 LET ME ASK YOU, ONE OF THE -- IN TERMS OF DELAY,

25 THERE IS AUTHORITY THAT SUPPORTS THE -- A FINDING THAT WHEN THE

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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CEASE AND DESIST LETTERS ARE SENT, THAT THAT WOULD ARGUE
AGAINST THE DELAY IN THE CONTEXT OF IRREPARABLE HARM, BUT IN
THIS CASE, DEFENDANT'S ARGUMENT IS THAT THERE WAS NO CEASE AND
DESIST LETTER SENT, THERE WAS NC EFFORT ON THE PART OF THE
PLAINTIFFS TO COMMUNICATE DIRECTLY WITH PALM TO TRY TO TAKE
CHARGE OF OR RESOLVE THIS MATTER SOONER THAN LATER. THERE WAS
NO COMMUNICATION AT ALL BEFORE THIS LAWSUIT WAS FILED.

AND SO, I KNOW I ASKED THE QUESTION BEFORE, I DON'T
REMEMBER WHAT YOUR ANSWER WAS, BUT WHY IS IT THAT YOU DIDN'T
SEND A CEASE AND DESIST LETTER AS SQOON AS YOU BECAME AWARE OF
THE PROBLEM TO SEE IF YOU WERE ABLE TO EVEN AVOID THE TIME
INHERENT IN THIS PROCESS?

MR. TROCK: BECAUSE THE CEASE AND DESIST LETTER
WOULD DO ABSOLUTELY NO GOCD IN THE REAL MARKETPLACE. THEIR
CAMPAIGN WAS ALREADY GONE. IT WAS ALREADY OUT THERE. THEY HAD
SPENT THE MONEY. THE BILLBOARDS WERE UP. THE MAGAZINE ADS
WERE PLACED --

THE COURT: HOW DO YQU KNOW IT WOULDN'T HAVE DONE
ANY GOOD?

MR. TROCK: COMPANIES NEVER PULL THEIR ENTIRE
ADVERTISING CAMPAIGN OUT OF THE MARKETPLACE ON THE BASIS OF A
LETTER FROM A LAWYER. IT JUST DOESN'T HAPPEN, AND WE JUST
FOUND OUT ABOUT THIS A WEEK AGO.

THE COURT: WHAT PROBLEM WOULD IT HAVE DONE FOR YOU

TO AT LEAST TRY?

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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MR. TROCK: TO TRY? IT WOULD HAVE DONE NO GOOD.

THE COURT: YOU FOUND OUT ABOUT --

MR. TROCK: IT WAS A FUTILE EFFORT.

THE COURT: YOU FOUND OUT ABOUT IT A WEEK AGO.

MR. TROCK: THAT'S CORRECT. |

THE COURT: WHAT DATE?
. MR. TROCK: I BELIEVE IT WAS AFTER THE PUBLICATION
OF THIS BUSINESS WEEK ARTICLE ON THE 12TH OF DECEMBER.

THE COURT: SO THE 12TH OF DECEMBER YOU FQUND OUT
ABOUT THIS?

MR. TROCK: PHAT'S CORRECT.

THE COURT: AND ON THE -- WHAT DAY IN DECEMBER DID
YOU FILE THIS?

MR. TROCK: LAST THURSDAY I FOUND ABOUT IT
PERSONALLY, AND‘I BELIEVE IT WAS FILED ON MONDAY.

THE COURT: WHAT'S THE DATE ON MONDAY?

MR. CANNON: TUESDAY IS THE 19TH.

MR. TROCK: THE 19TH?

THE COURT: THE 19TH.

YOU FOUND QUT ABOUT IT ON THE 12TH, YOU FILED THIS
ON THE 19TH, YOU DIDN'T -- I STILL DON'T UNDERSTAND WHY YOU
COULDN'T HAVE SENT A CEASE -- FRANKLY, I HAVE TO SAY IN THE 15
YEARS PLUS I HAVE BEEN HERE, I HAVE NEVER HAD A CASE, AT LEAST

IN MY COURT, WHERE A CEASE AND -- AT LEAST ONE -- I MEAN, MOST

OF THE TIME YOU HAVE LOTS OF LETTERS AND LOTS OF ANGRY

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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COMMUNICATIONS BACK AND FORTH, AND FINALLY THEY END UP FILING
SUIT dUT OF EXASPERATION.

BUT THIS IS THE FIRST CASE, FRANKLY, THAT I HAVE
EVER HAD THAT THERE HAS BEEN NC ATTEMPT AT ALL TO AVOID THE
LITIGATION PROCESS, AND JUST KIND OF WALK INTO COURT.

SO I AM JUST INTERESTED IN KNOWING WHY, PARTICULARLY
GIVEN THE FACT THAT YOU FOUND OUT ABOUT IT DECEMBER 12TH YOU
DIDN'T FILE THIS TRO UNTIL THE 19TH, AND THERE WAS SEVEN DAYS
IN BETWEEN. SOMETHING COULD HAVE HAPPENED IF FOR NOTHING MORE
THAN A TELEPHONE CALL SAYING, YOU KNOWVWHAT? THIS IS A PROBLEM
FOR US. IS THERE SOMETHING YOU CAN DO; OTHERWISE SEVEN DAYS
FROM NOW WE ARE GOING TO FILE A LAWSUIT,

MR. TROCK: WE HAVE —-— HELIO HAS NéVER FILED ANOTHER
LAWSUIT EEFORE. THIS IS THE FIRST TIME THEY HAVE DONE THIS IN
THE TRADEMARK CONTEXT. THIS IS NOT WHAT WE WANT TG DO.

THE CCOURT: RIGHT. WHICH IS WHY I WANT YOU TO
ANSWER THE QUESTION I JUST ASKED YOU. WHY WOULDN'T YOU PICK UP
THE TELEPHONE AND SAY, LOOK, THIS IS A PROBLEM. WE'VE NEVER
FILED A LAWSUIT BEFORE. WE DON'T WANT TC FILE THIS LAWSUIT
NOW. WE REALLY WOULD LIKE YOU TO TAKE THIS OFF THE MARKET, BUT
IF YOU DON'T, WE ARE GOING TO FILE A LAWSUIT.

MR. TROCK: AND THE ANSWER TO THEM WAS, WILL ALWAYS
BE, WE ARE NOT TAKING THIS OFF THE MARKETPLACE,

THE COURT: HOW DO YOU KNOW?

MR. TROCK: BECAUSE 1 HAVE BEEN IN THIS SITUATION

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510} 451-2930
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BEFORE WITH A NATIONAL CORPORATION FINDING AN ADVERTISING
CAMPAIGN THAT JUST CAME OGT BEFORE CHRISTMAS, SAME SCENARIO, WE
CONTACTED THEM AND THEIR ANSWER WAS, YOU'VE GOT TO BE KIDDING.
THIS IS THE CHRISTMAS BUYING SEASON, WE'RE NOT PULLING A SINGLE
AD. YOU'VE GOT A PROBLEM WITH IT? GO TALK TO A JUDGE.

THAT'S EXACTLY WHAT THE RESPONSE WOULD HAVE BEEN.

PHE COURT: THAT'S RIDICULOUS. THAT IS ABSOLUTELY
RIDICULOUS TO ME. I FIND THAT ARGUMENT RIDICULOUS'BECAUSE
LITIGATION, LITIGATION, YOU KNOW, REALLY REQUIRES LAWYERS TO
BEHAVE AS LAWYERS, REGARDLESS OF WHETHER OR NOT YOU THINK IT IS
GOING TO BE PRODUCTIVE. I MEAN, THERE OFTENTIMES WHEN COURTS
EXPECT YOU TO MEET AND CONFER AND TRY TO DO SOMETHING EVEN IF
YOU HAVE NO CONFIDENCE IN YOUR ABILITY TO DO IT. WE EXPECT YOU
TQ UNDERSTAND THAT THESE ARE YOUR ISSUES AND YOUR PROBLEMS, AND
IN THE FIRST INSTANCE, IT IS YOUR RESPONSIBILITY TO TRY TO
RESOLVE YOUR PROBLEMS PRIQR TQ SEEKING THE INTERVENTION OF THE
COURT. THAT IS AN EXPECTATICN WHETHER OR NOT YOU HAVE
CONFIDENCE THAT YOU WILL BE ABLE TO DO IT BECAUSE ULTIMATELY
YOU ALWAYS HAVE THIS AS A RESORT IF YOU CAN'T RESOLVE YOUR OWN
PROBLEMS, THE COURT IS OBLIGATED TO RESCLVE THEM.

YOU OBVIOUSLY WAITED A WEEK —-

MR. TROCK: WE DIDN'T WAIT. WE WERE --

THE COURT: YOU MUST HAVE IF YOU LEARNED ON THE 12TH
AND YOU FILED THIS ON TéE 19TH, BETWEEN THE 12TH AND 1S9TH THERE

IS SEVEN DAYS.

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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MR. TROCK: IT DOES TAKE TIME TO PREPARE THE
MATERIALS FOR THE COURT.

THE COURT: AND IT WQULD HAVE TAKEN LESS TIME TO
MAKE A TELEPHONE CALL AND PROBABLY EVE& LESS TIME THAN THAT TO
DRAFT A LETTER.

MR. TROCK: YOU ARE CORRECT, YOUR HONOR, AND IN
HINDSIGHT MAYBE WE SHOULD HAVE DONE THAT. BUT THE REALITY IS
WE DIDN'T. NOW THEY KNOW ABOUT THE DISPUTE. ARE THEY WILLING
TO PULL THEIR ADVERTISING CAMPAIGN NOW? ARE THEY WILLING TO
TAKE THBE ADS OFF AND REMOVE THE SLOGAN NOW? I THINK THEY HAVE
TOLD US THAT THEIR ANSWER IS NO,

TEE COURT: THAT STILL DOES NOT JUSTIFY YOUR
POSITICN JUST BECAUSE AT THIS POINT YOU CAN LOOK BACK AND 3SAY,
WELL, THEY WOULDN'T HAVE DONE IT THEN BECAUSE THEY ARE NOT
DOING IT NOW. BECAUSE RIGHT NOW WHAT THEY'RE DCOING IS SAYING
YOU DON'T HAVE A BASIS FOR A TRO AND THE REASON YOU DON'T IS
BECAUSE THERE'S NO IRREPARABLE HARM. THE REASON WE CAN TELL
YOU THERE'S NO IRREPARABLE HARM IS BECAUSE THEY DIDN'T VIEW IT
AS IRREPARABLE HARM BECAUSE IF THEY HAD, THEY WOULDN'T HAVE SAT
ON THEIR LAURELS AND WAITED ALL THIS TIME RATHER THAN TRYING TO
TAKE CHARGE OF THE SITUATICN IMMEDIATELY UPON LEARNING OF THE
PROBLEM. |

THE JUDGE, THEY SAT AND WAITED FOR SEVEN DAYS, S0
WHY SHOULD YOU, THE JUDGE, DROP EVERYTHING YQU SHOULD BE DOING

RIGHT NOW, WHICH IS WHAT WE HAVE DONE, AND TRY TO RESOLVE IN

DIANE E. SKILLMAN, OFFICIAL COURT RE?ORTER[ USDC (510) 451-2930
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TWO DAYS SOMETHING THAT THEY WAITED SEVEN DAYS BEFORE THEY EVEN
BROUGHT TO YOUR ATTENTION AND NEVER TOLD US ABOUT.

MR. TROCK: YOUR HONOR, WE DID NOT WAIT SEVEN DAYS.
SEVEN DAYS --

THE COURT: WHAT HAPPENED-THEN IF YOU DIDN'T WAILT
SEVEN DAYS? IF YOU LEARNED ON THE 12TH AND YOU FILED ON THE
19TH, YOU DIDN'T WAIT SEVEN DAYS, SO WHAT DID YOU DO?

MR. TROCK: WE GATHERED THE EVIDENCE OF WHAT WE
BELIEVE WAS THE CASE AGAINST PALM; THAT WE HAD TO DISCOVER WHAT
WE HAVE DONE. WE HAD TO GATHER THE EXHIBITS YOU SEE HERE,
PREPARE THE DECLARATIONS, MAKE A DECISION AS TO WHETHER OR NOT
WE HAb A CLAIM AGAINST PALM,

WE KNEW WE WERE BEING HARMED IN THE MARKETPLACE.
THAT'S WHY WE_ARE HERE.SO QUICKLY.

THE CQURT: THAT'S NCT QUICK IF IT IS REALLY THAT
URGENT. AND, ACTUALLY, THROUGH THIS GATHERING PROCESS, IT
WOULD HAVE TAKEN YOU LESS TIME'TO MAKE A TELEPHONE CALL.

MR. TROCK: REALITY IS, YOUR HONCR, WE DID NOT.
PERHAPS IN HINDSIGHT WE SHQULD HAVE.

THE COURT: I DON'T KNOW WHAT PERHAPS.

LET ME —— MR. CANNON? IN TERMS OF THIS
PARTICULAR - I MEAN, THE AUTHORITY THAT TALKS ABOUT CEASE AND
DESIST, THEY MAKE IT CLEAR THAT WHEN THOSE LETTERS ARE SENT
THAT OBViOUSLY DELAY IS NOT A BIG ISSUE, BUT WHY -- MR. TROCK,

I DON'T KNOW. I AM LISTENING TO WHAT YOU ARE SAYING, MAYBE I

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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AM NOT HEARING YOU.

I DON'T KNOW WHAT THE ANSWER IS. WHY SHOULDN'T I
CONSIDER THAT DELAY IN NOT SENDING.A_CEASE AND DESIST LETTER
AND EVEN THE SEVEN-DAY DELAY IN FILING FOR THIS TRO IN THE
CONTEXT OF WHETHER OR NOT I SHOULD HAVE A FINDING THAT THERE IS
IRREPARABLE HARM.

MR. TROCK: BECAUSE I BELIEVE THE CASE LAW INDICATES
THAT TIME PERIODS LAPSING OF 30 TO 60 DAYS DO NOT INDICATE A
SITUATION WHERE SOMEBODY IS WAITING TOO LONG TO ADDRESS THE
COURT ON IRREPARABLE HARM.

THE COURT: I WOULDN'T AGREE WITH THAT AT ALL. IT
CERTAINLY HAS TO BE FACT SPECIFIC BECAUSE I CERTAINLY WOULD NOT
AGREE THAT SOMEBODY WAITING 60 DAYS OR MAYBE EVEN 30 DAYS,
DEPENDING ON WHAT THE EMERGENCY IS, WOULD NOT BE A DELAY THAT
WOULD SUGGEST THAT THERE IS NOT IRREPARABLE HARM.

MR. TROCK: WE CAN PROVIDE THOSE CASES TO YOUR
HONOR.

THE COURT: IT WOULD HAVE TO BE FACT SPECIFIC.

MR. TROCK: THE POINT IS, WE GOT HERE SO THAT WE
COULD PUT THE CASE TOGETHER FOR YOU TO CONSIDER AS QUICKLY AS
WE POSSIBLY COULD, BECAUSE WE ARE BEING IRREPARABLY HARMED IN
THE MARKETPLACE. WE ARE A BRAND NEW COMPANY, WE'RE SMALL,
RELATIVELY UNKNOWN, ONLY TWO YEARS OLD. WE ARE STRUGGLING TO
BE PROFITABLE HERE.

THIS SLOGAN IS THE HEART AND SOUL OF OUR COMPANY.

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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" IT'S THE IDENTITY OF OUR IMAGE. WE SPENT $30 MILLION CREATING

CONSUMER GOODWILL. AND PALM IS A MUCH LARGER, OLDER, BETTER
FINANCED COMPANY. THE REVENUES THIS LAST YEAR WERE
$1.6 BILLION. THEY HAVE VERY STRONG BRAND IDENTITY. THEY CAN
CRUSH US IN THIS MARKETPLACE. THIS IS A CRITICAL BUYING SEASON
FOR US. WE ARE LOOKING TO INCREASE OUR SUBSCRIBER BASE BY
30 PERCENT THIS BUYING SEASON.

THE COURT: AT THIS POINT, I HAVE NOT —- I HAVE NOT
MADE FINDINGS ON THE FACTORS THAT WOULD TRIGGER THE PRESUMPTION
SINCE T HAVE NOT MADE A FINDING WITH RESPECT ONE WAY OR THE
OTHER WITH RESPECT TO LACK OF SUCCESS ON THE MERITS, AND RIGHT
NOW, YOU GUYS ARE EVENLY BALANCED. SO, JUST LOOKING AT THE
BALANCE OF HARDSHIPS —— SO LET'S DISCUSS THE BALANCE.

MR. TROCK: WE BELIEVE HERE THAT THE HARDSHIP FOR
THEM IS MINIMAL BECAUSE WE ARE SEEKING ONLY VERY NARROWLY
TAILORED RELIEF.

THE COURT: YOU SAY THAT, YOU SAY NARROWLY TATLORED
RELIEF, BUT IF YOU'RE NARROWLY TAILORED RELIEF DOESN'T
REQUIRE -- YOU SAY TAKE DOWN THE ADS, BUT EVERY PLACE THEY HAVE
AN AD, ANYWHERE THAT HAS THIS SLOGAN, THEY HAVE TO EITHER IN
SOME WAY PUT SOMETHING OVER IT OR GET RID OF IT. SO HOW IS
THAT NARROWLY TAILORED?

MR. TROCK: BECAUSE IT ONLY GIVES US THE RELIEF THAT
WE NEED. WE BARE NOT ASKING THEM TO PULL THEIR ADVERTISEMENTS.

WE ARE NOT ASKING THEM TO TAKE THEM DOWN. WE ARE NOT ASKIRNG

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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THEM TO RECALL THEM. THOSE ARE MEASURES THAT WE ARE NOT
REQUESTING.

FOR EXAMPLE, THE ELECTRONIC ADVERTISEMENTS THAT THEY
HAVE ON THE INTERNET. A FEW PHONE CALLS, A fEW KEY STROKES,
THAT'S GOING TO COME DOWN., THAT'S NOT GOING TO BE A HUGE
EXPENSE.

THE COURT: YOU ARE ASKING THEM TO TAKE IT DOWN
THEN,

MR. TROCK: NO, NO. THE SLOGAN. THEY CAN GO RIGHT
ON TO THOSE WEBSITES, AND SIMPLY GO INTO THE COMMANDS THAT ARE
THERE FOR DISPLAYING THAT SLOGAN ON THE WEBSITE AND JUST KNOCK
THAT LINE OF TEXT OUT, AND IT'S GONE.

THE COURT: I AM LOOKING AT THE BALANCE OF TﬁE
HARDSHIPS, FROM YOUR PERSPECTIVE, HOW -- WHAT DOES THAT DO?
YOU'RE SAYING THAT'S NARROWLY TAILORED. YOU WANT THEM TO GO
THROUGH THE INTERNET AND THROUGH ALL OF THEIR ADS WHEREVER THEY
ARE LOCATED IN THE PUBLICATIONS, MAGAZINES, BILLBOARDS, BUSES,
TRAINS, AND WHEREVER ELSE --

MR. TROCK: THAT'S CORRECT.

THE COURT: -- AND GO FIND THEM AND PUT SOMETHING
OVER --

MR. TROCK: MASKING TAPE, PAINT, WHATEVER IS
NECESSARY.

THE COURT: HOW DOES THAT EFFECT THE BALANCE OF
HARDSHIPS?

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC {510) 451-2930
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MR. TROCK: BECAUSE IT'S AN INCREMENTAL COST FOR
THEM RIGHT NOW. |

THE COURT: WHAT DO YOU MEAN "INCREMENTAL COST"?

MR, TROCK: IN OTHER WORDS, THEY ARE NOT HARMED BY
NOT BEING ABLE TO SELL THEIR DEVICES OR THEIR PHONES OR BEING
ABLE TO ADVERTISE THEM. |

SO WE ARE NOT ASKING TO HARM THEM ECONOMICALLY HERE.
THERE WILL BE A COST ASSOCIATED WITH THIS. WE BELIEVE IT WILL
BE A SMALL INCREMENTAL COST COMPARED TO THE $25 MILLION THEY
ARE SPENDING ON THIS ADVERTISING CAMPAIGN. IT WILL BE MINOR
COMPARED TO THAT.

BUT, YES, THERE WILL BE SOME. EFFORT REQUIRED. THEY
WILIL HAVE TO MAKE SOME PHONE CALLS. AND THEIR MEDIA BUYERS
WILL HAYE TO CONTACT THE MEDIA OUTLETS AND COME UP WITH A
REMEDY IN WHICH THEY CAN COVER OVER THE SLOGAN. THAT'S GOING
T0 BE A VERY TINY COST COMPARED TC THE SIZE OF THIS CAMPAIGN.
SO THEY CONTINUE TO BENEFIT FROM THEIR ADS. THE ADS ARE NOT
TAKEN DOWN. THE SPACE IS NOT REMOVED. NONE OF THOSE THINGS
OCCUR. THE ONLY THING THAT HAPPENS IS THE CONSUMER CAN NO
LONGER SEE THAT SLOGAN. THAT'S IT.

THE COURT: SO HOW IS THAT BALANCED AGAINST WHAT
WITH RESPECT TO YQU?

MR. TROCK: WE ARE LOOKING AT THE COMPLETE LOSS OF
THE HEART AND SOUL OF QUR COMPANY HERE. WE'VE JUST SPENT

$30 MILLION TRYING TO ACQUIRE CONSUMER GOODWILL, AN INTANGIBLE

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, USDC (510) 451-2930
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ASSET THAT ONCE IT'S GONE, WE CAN'T EVER GET BACK. NO AMOUNT
OF MONEY IS GOING TO GET THAT BACK FOR US.

THAT'S WHY THAT KIND OF HARM THAT'S GOING TO OCCUR
HERE IS GOING TO BE IRREPARABLE TO US. WE NEED TO HAVE THAT
CONSUMER GOODWILL IN ORDER TO SURVIVE IN THIS MARKETPLACE. WE
ARE STRUGGLING TC BECOME PROFITABLE. THEIR COMPANY IS SO
LARGE, SO WELL-KNOWN, SO MUCH MORE BETTER FINANCED THAN WE ARE,
THEY WILL CRUSH US IN THE MARKETPLACE IF THEY'RE ALLOWED TO
CONTINUE TO DO THIS.

THE COURT: THEIR POSITION IS THAT YOUR CLAIM OF
IRREPARABLE INJURY IS SPECULATIVE.

MR. TROCK: WHEN THERE'S A LIKELIHOOL OF CONFUSION
IT'S NOT SPECULATIVE, IT'S PRESUMED.

THE COURT: I HAVE NOT FOUND THAT. I HAVE NOT FQUND
THAT.

MR. TROCK: I UNDERSTAND.

THE COURT: SO THERE IS NO PRESUMPTION.

MR. TROCK: I UNDERSTAND THAT.

THE COURT: THAT'S WHY I ASKED YOU TO DISCUSS THE
RELATIVE BALANCE OF HARDSHIP -