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I, Jessica Weeks, declare as follows: ‘

1. | am the Senior ManagLr of hblarketlnglAdverhsmg for Plaintiff Helio LLC

{

(hereafter "Helio™), a limited liability ¢ mpanbr. My busuness address is Helio House,

1110960 Wilshire Boulevard, Suite 700, tas :Engeles, California 90024. | have personal

ikknowledge of the facts stated in this declar: ition and, if called as a witness, could testify
competently to them. ‘ ‘ _

2. - Helio is a Mobile Vlrtuﬁl NeWork Operator ("MVNO”) that provides wireless
communication products and network services to consumers. In part, Helio combines
wireless telephone, audio, video, daI- and Internet innovation with noteworthy service and
support designed to deliver a breakﬂﬁrough mobile experience for consumers. As an
MVNO, Helio offers its wireless serv under its own brand name but procures these
wireless services from large network providers such as Sprint Nextel and Verizon Wireless.

3. Helio was created in I.-januarf 2005 as a joint venture between EarthLink,
Inc., one of the largest US internet séwice providers, and SK Telecom Co., Ltd., one of the

largest Korean telecommunications ?nd mobile phone operators. Helio launched its

business to consumers on or about 2006 with two mobile handset models, the
HERO™ and the KICKFLIP™ | and lrerwc:Ls that included multimedia and Intemet
services, including, but not limited to the 4b|!|ty to access most features of the social
networking service MySpace® from a mobile device.

4, Prior to my employmetut with Helio, | was employed by IPG/Deutsch LA,
a Los Angeles-based advertising agzincy, as an account supervisor for marketing of

certain consumer brands.

5. In the late summer of 2005, Helio decided to engage an advertising agency
to help plan and direct its debut into ie telecommunications market place. Helio's
management gave a presentation to L numL)er of advertising agencies, explaining Helio's
vision, focus, target market, demograPhics Fnd mission. The August 2005, presentation
entitled "SK-Earthlink-introduction,” ilatta ed hereto as Exhibit A.

6. By the beginning of October 2005, Helio had decided to engage the

1
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advertising firm of IPG/Deuisch [A o Ljesigll and develop a branding strategy for Helio that
would alert Helio's consumers to the Jnultiplla non-cellular phone functions that the Helio

devices offer. These non-cellular pho!ne fur{ctions would include:

. GPS capabilities

. Video capabilities

. MySpace access

. Camera !

. Peer to peer locator thr&:ugh #ate!lite technology

. Music capabilities ! ‘

7. At first, Helio had tthnght tﬂat the new branding campaign would focus

primarily on the HELIO brand. Howeyer IPF—.‘-IDeutsch LA had an innovative campaign pitch
which focused not only on the HELIO braer but also on the concept that the Helic device

was much more than a phone; it wasja multimedia device.

8. The IPG/Deutsch campaign was also clever in that it tapped directly into
Helio's core target market 18-32 year olds with $40k+ household income. Helio has divided
this target market into three priority ngmeLts: 1. "FEED ME"- affluent, young adult lead

2. "S#’OIL ME" students with heavy entertainment and

users in technology and cell phones;:
communication needs; seeking "coolf' imaé:e and features; and 3. "SEE ME"-trendsetting,
muiti-ethnic urban dwellers willing to Fpenq‘ on technology.

9, On or about May 2006, Helio debuted the IPG/Deutsch-created branding

campaign: "DONT CALL IT A PHOWE“ anP"DON'T CALL US A PHONE COMPANY." The

message embodied in this initial advertising push was featured on the intemet sites

MySpace.com and Yahoo.com. Later the campaign was broadened to include more

traditional media such as magazineJ_. newspapers, radio and television. For example, ads

featuring the "DON'T CALL IT A PH&)NE" {;)randing have appeared in:

. LUCKY magazine
2
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. ROLLING STONE magazine
. SPIN magazine
. DETAILS magazine
ENTERTAINMENT WEEKLY|magazine

. GQ magazine

. BLENDER magazine |
. BLACKBOOK magazin%
. FILTER magazine

. SOMA magazine

. FLAUNT magazine

. MEAN magazine

* . GIANT magazine

. THE FADER magazine
. OUT magazine

. SWINDLE magazine
. WIRED magazine

In every one of these magazines, the HELIO ad appears on page 1 through 4 or the back

cover. The "DON'T CALL IT A PHONE" brand is always used in each ad. Representative

examples of these ads are attached hereto as Exhibit B.

|

10.  Additionally, the "DON'T CALL IT A PHONE" branding has been featured
online in campaigns on AQOL, CNETL Google, IDG Entertainment, MSN.COM,

MTV.COM, MySpace, PLANETOU'& and Yahoo!, among others.

11.  National television hasl not b‘een left out. Ads featuring the "DON'T CALL IT
A PHONE" branding have appeare& on MTV ADULT SWIM (Cartoon Network), Spike
TV, VH-1, Comedy Central, BET, E!i and éSPN. The three national television ads for the
HELIO device all feature the "DON'T CAU,L IT A PHONE" brand and are reproduced on a
DVD which is included as Exhibit ¢} | |

12. Likewise local media c}utlet# such as Live 105 Radio have been used to
.3
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spread the "DON'T CALL IT A PHOI\lE" brand message, particularly in markets where

HELIO brand stores have opened. é;uch ei store opened the week of December 11,

2006 in Paio Alto, California on Univlarsity Avenue. Photos of the store are attached
hereto as Exhibit D. As can been seien, "DON'T CALL IT A PHONE" appears

throughout the store. Furthermore all store employees wear shirts with "DON'T CALL T

A PHONE" emblazoned in bold type
open in Los Angeles and San Diego
York, Miami, Chicago, Boston, Dalla
service are also offered for sale at the
country.

13.  Outdoor biltboards and
iT A PHONE" message. The outdog
and San Francisco. Attached heretd

14.  All together, over 85%
directly spent on the "DONT CALL |

all, of Helio's HELIO brand consumer

on the back of the shirt. Other stores afe presently

with future openings planned for in Denver, New
| _

s, Seattle and Atlanta. Helio branded devices and

susands of retail establishments throughout the

wild posting sighage also deliver the "DON'T CALL
r advertising is featured in Los Angeles, New York
as Exhibit E are examples of such signage.

of Helio's HELIO brand advertising budget is

T A PHONE" campaign. In 2006, Helio has spent

over $30M in advertising dollars with resTect to the HELIO brand to date. Most, if not

PHONE" brand positioning.
15. The"DON'T CALLIT PT
featured at HEL!O sponsored parties‘

media advertising features the "DON'T CALLIT A

PHONE" branding campaign has also been

and events,

16. From May fo Novembe(

2008, twenty (20) cocktait parties were held at trendy

bars and clubs in Los Angeles, San Franc sco, Dallas, Chicago, Boston, Philadelphia,

Washington DC, New York, Atlanta i?nd Miami.

17. Over 9,000 trendseﬂeHJF

attended these parties. HELIO brand devices were

demonstrated and cards were distrit:ruted that featured the BLUE HELIO cocktail recipe on

one side and on the other side, the 'IDON‘]I’ CALL IT A PHONE" brand positioning.

Aftached hereto as Exhibit F, is one}of thﬂ cards.

18.  One of the Helio even#s

that‘was reported in the popular media, such as
L4
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.

EIONLINE, was the NYLON/MySpace Musi¢ Issue Launch event. Held at the celebrity bar

Element in Los Angeles, 400 attendeds such as Justin Timberlake and Cameron Diaz
received the BLUE HELIO cocktall reflipe oJm the "DON'T CALL IT A PHONE" branded card.

19. Approximately five montPs into the brand campaign, Helioc commissioned a
brand equity study of 1,800 individual?- Th?se individuals were either sampled using an
intemet survey (nationally) or intervieWed in the Chicago, New York, L.os Angeles or San
Francisco markets, Of those individuéls sul’veyed, Sixty-One percent (61 %) correctly
attributed the "DON'T CALL IT A PH&NE” randing to the HELIO brand. When asked to
state in their own words what the key"mess ge is for HELIO devices, the Helio target
market said "it's not just a phone." Forty-Fo'PJr percent (44%) of the Helio target market
responded thus and Thirty-Seven percent (FST%) of the 18-34 year old market also
responded in the same way. | |

20. There is also a page that Hei#o has created on the MySpace.com website. It

can be found at www.myspace.comihelio.

‘ here are over One Hundred Eighty Thousand

friends that can be found on the Heliq} webipage. A number of HELIO friends have posted

comments on the page, which are eqsily rqttrieved. Here are some representative

comments from these friends: | |

. "What's up helio peoplej;. Helig the best. Den't (sic) call us a phone company,
don't call us a phone." ‘ !

. "Don't call it a phone., Pon't ?all us a phone company.”

. "Wat up Helio.Love the comr‘nercials you guys have out, exspecially (sic)the
one with the Chinese man iﬁ\ "It's not a phone." Don't call us a phone
company. Don't call ué a phbne Lol |

A representative sample of these LMyS[Jah::e posts are attached hereto as Exhibit G.
21.  Since the developmen} of itﬁ DON'T CALL IT A PHONE branding campaign
beginning in 2005 and first use in M?y 20(?6, Helio has consistently used the DON'T CALL
IT A PHONE marks in the marketing, advértising, sale and distribution of their mobile media

devices throughout the United State_g with! respect to its Helio brand. As a result of Helio’s
| _| 5
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\ |
- -
extensive use of its DON'T CALL IT A PHONE marks in its national media campaign, Helio
has built up valuable recognition amorhg codsumers that associate the DON'T CALLIT A
PHONE marks with Helio, and Helio chns tJ'ue valuable consumer goodwill that is associated
with the DON'T CALL IT A PHONE mprks. ‘

22.  |first became aware of l?airn, Inc’s ("Palm”) use of the tagline NOT JUST A
CELL PHONE on or about December_‘ 12, 2606 when | read an article from that day’s edition
of Brandweek.com entitled “Fresh PUTLh Be%ins for Palm’s Treo 680.” The articie states that
“[Palm’s director of marketing commulnicatiq}ns Scott] Hancock acknowledged the similarity
to the positioning of rival Helio.” A cqby of that article is attached as Exhibit H.

23. | subsequently became Iawar of Palm's new holiday advertising blitz that has
begun fo appear in the same marketi'pg cthnels as Helio's DON'T CALL IT A PHONE
advertising, as well as the very same}magq‘zine edition or on billboards mere blocks apart.
For example, Palm has reportedly talken odt advertising in the February 2007 issues of GQ
and Lucky magazines featuring its “Not Ju&t a Cell Phone” advertisements where Helic has
placed its DON'T CALL IT A PHONE[ advertising.! Palm also placed advertising in the
December 15, 2006 edition of Entert%i‘nmeht weekly, just one week after Helio’s DON'T
CALL IT A PHONE advertising appeéred Il+l the December 8, 2006 edition of the same
magazine. | |

24.  Afttached as Exhibit | is|a copy of an advertisement for Palm'’s Treo device
from the December 14, 2006 issue of Rolti;hg Stone.

25.  Attached as Exhibit J i$ a coﬂ.vy of an advertisement for Palm’s Treo device
from the December 15, 2006 issue c+ Entﬁjrtainment Weekly.

26.  Attached as Exhibit Kis a copy of an article from the December 14, 2006 issue

of Media Post entitied “Palm Launches $2i5 Million campaign for Treo.”

' The February 2007 issues of GQ and Lucky will E}e released in January of 2007,
|| =8
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27. lam informed and belieJe that}the photograph of an advertisement for Palim’s

Treo device attached as Exhibit L wasi takerw‘ on December 14, 2006 in New York, New
York. | |

28. lam informed and beliey*e that the photograph of an advertisement for Palm’s
Treo device attached as Exhibit M waé takex-l on December 14, 2006 in New York, New

York. ‘ ‘

29.  am informed and belieye that the photograph attached as Exhibit N of an

advertisement for Palm’s Treo device was téken on December 14, 2006 in New York, New
York. | |

30. lam informed and belie+e tha} the photograph attached as Exhibit O an
advertisement for Palm’s Treo device"was tpken on December 14, 2006 in New York, New
York. I |

31.  Atftached as Exhibit P isJ a scrléen print of a website adverﬁsing Palm's Treo

|
] |
32.  Palm is a much larger qompar'ly than Helio with far greater financial resources.

According to Palm, its fiscal 2006 reﬁanue# were $1.6 billion dollars, with profits of $336

device at www.ontreo.com.

million. Attéched as ExhibitQis a préss ré_lease from Palm’s website that sets forth its fiscal

year 2006 revenue and profits. ‘ ‘

made a profit. For the nine months ending

33. In contrast, Helio has nFt yet
September 30, 2008, Helio incurred ? net lpss of $117,652,000 on revenues of
$23,987,000. .

34. The $25 million that Paim pléns to spend on this single six-month campaign is
represents an enormous portion of I-*elio’s }entire 2006 marketing budget for the Helic brand.
35.  Up until August 20086, Iﬁelio érold Palm’s Treo device. Helio still provides

customner support for those Treo device consumers. As of November 30, 2008, Palm Treo

devices represented approximately 10% of Helio’s paid subscriber base.

|
7
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1 36. Helio’s main strategic partners| include MySpace, Google and Yahoo!. Hefio

2 | provides access to content on Fandango, The Onion, FUELTV, IGN, Jimmy Kimme!,

3 || POPSUGAR, SLATE, SURFLINE, among others.

4 37.  Palm’s "NOT JUST A CELL PHONE" campaign features Helio’s partners such

5 ||as Google, The Onion, Fandango and Yahdo! They are running online ads on the Onion,

6 || Fandango and Yahoo! Additionally, FJIaIm’s|outdoor billboard ads feature some of these

7 ||same partners. Please see examples of Pajlm’s outdoor billboard ads attached hereto as !

8 || Exhibit R. |

9 38.  Helio had an exclusive JFI&?IO{'IShIp with MySpace that recently expired.
10 || Exhibit S is a Palm TREO advertisement that shows the “NOT JUST A CELL PHONE”
11 || campaign. This ad is co-branded w1tﬂ1 Czndular Wireless, a large wireless network provider.
12 |jAttached as Exhibit T is a news releaFe can%ned by CNN.com dated today which announces
13 || that Cingular has made a deal with MySpa¢e The release also notes that MySpace already
14 || has a deal with Helio. | |
15 '39. I believe Palm intentionpfly aqlopted its tagline to confuse consumers into
16 || believing that there is some relationship between the two companies.
17 || This is due to the similarity. between J—Ielio’% and Palm’s taglines and Palm’s emulation of our
18 || marketing and partnership strategy. # |
18 40. Palm’s use of the s!ogdn NOT JUST A CELL PHONE will seriously undermine
20 |{ Helio’s brand equity in its marks. Gi'TLen hc'rw important these marks are to Helio's brand
21 || message, such a loss would likely b¢ disastrous. Helio is a very young company competing
22 {|in a crowded, aggressive market. Ci‘.)nsunﬁer confusion and loss of brand awareness at this
23 || stage of the company’s life will be a Igerio#s setback in terms of wasted marketing resources
24 || and lost sales. | [ |
25 41.  The timing of Palm’s cémpaiFn is especially devastating because the holiday |
26 || season is the most important reverlpue-gq‘-nerating period in the year for consumer products
27 || companies, specifically in the wireljbss inbustw.
28

s
DECLARATION OIIi JESSIiCA WEEKS ISO APPL. FOR A TRO




Case 4:06-cv-07754-SBA  Document 6| Filed 12/19/2006 Page 10 of 66

© W ~N O o A~ W N e

k] N N N N ] N N PN - - - —- i - - - —_ —_

i
i

} declare under penalty of p‘erjui'-y Lde;ar the laws of the State of California that the

foregoing is true and cofrect, | !
Executed ﬂ1is~_|5‘_ft’day of Decerinber, ijOOS, in Los Angeles, California.
I
]
) -
N Jx_ o Uk
i ‘ JESSICA WEEKS
_—
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place to get the latest in navigation technology, like GPS-enabled Google
Maps and our one-of-a-kind Buddy Beacon™Just flip on the Beacon when
you want your people to find you and the dance ﬂoﬁr. Then tum it off when

you slip away to the V.I.P. ww.helio,com
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Goungle and the Gnog':e logo are trademarks of Goagle lnc. in the United Stat
Ardd the only person who's mads it this far. @2008 Helio LLC.
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ics is avpilable in select lucations In the red states, the blue states and aven the oreeq

on Halio| Drift

t do. H
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ung Elactronics Ameries, Inc., sng s ralated enfilies. Dnint 15 2 vadamak of Helig L[
and slsewhera. All fights resarved. For more information on Hshs, visit wiww halio.com,

i o show location. Servies is subject to Hebo's Mamberd:f Terms.
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DON'T CALL IT A PHONE: 1|

Friend + radar = Friendar. That's what you'll have when yeu go with Helio and
our new Drift™ it's the place to get the latest in navigation technology, like
GPS-gnabled Geogle Maps and our one-of-a-kind Buddy Beacan™ Just turn .
on the Beacon and you'll show up on your buddy's Heliol Turn it off and you'li '
be...wait, where did you go? Stop. Seriously, | can't see jou.

www. helio.com
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The three nation|al téalevision ads for the HELIO
device all feaTurel the "DON'T CALL IT A
PHONE" brand, amﬁ are reproduced on a DVD
attélichéid as Exhibit C
|
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Exhibit D
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