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of Eureka, California et al

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA

OAKLAND

SIEHNA M. COTTON, a minor, by Megan
McClure, her guardian ad litem; and
MARTIN COTTON, SR., an individual,

Plaintiffs,
VS.

CITY OF EUREKA CALIFORNIA, a
political subdivision of the State of Californ
COUNTY OF HUMBOLDT, CALIFORNIA,
a political subdivision of the State of
California, et al.,

Defendants.

DIVISION

Case No: C 08-04386 SBA

ORDER DENYING DEFENDANTS’
MOTION FOR JUDGMENT AS A
MATTER OF LAW OR NEW
TRIAL, AND DENYING
DEFENDANTS’ MOTION TO STAY
ENFORCEMENT OF JUDGMENT

ia,Dkt. 256, 261

Plaintiffs Siehna Cotton and Martin Cattdsr., filed the instant survival and

wrongful death action pursuant4@ U.S.C. § 1983 following thdeath of their father and
son, Martin Cotton Il (“Decedent”), respectiyelvho died on August 7, 2007 after being
severely beaten by City of Eureka Policii€2rs Justin Winkle, Adm Laird, and Gary

Whitmer. The First Amended @wplaint alleged federal clainfer, inter alia, excessive

force, deliberate indifference to seriousdiwal needs and interference with familial

relations, as well as supplemergtdte law causes of actioRlaintiffs’ claims against the
City of Eureka (“the City”) and the aforem@mned officers in their individual capacity

(collectively “Defendants” or “City Defendari}s proceeded to trial. On September 23,
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2011, a jury retured a verdict for Plaintiffs and awdad $4,575,000 in compensatory and
punitive damages.

The parties are presently before the €our (1) Defendantd/otion for Judgment
as a Matter of Law, pursuantkederal Rule of Civil Procedu®(b), or in tle Alternative,
Motion for a New Trial, pursuant to FeaéRule of Civil Procedure 59; and
(2) Defendants’ Motion to Stagnforcement of Judgment. DK56, 261. Having read ang
considered the papers filed in connectiathwihis matter and begnfully informed, the
Court hereby DENIES both motiomstheir entirety. The Courin its discretion, finds the
motions suitable for resolutiomithout oral argument. Sded. R. Civ. P. 78(b); N.D. Cal.
Civ. L.R. 7-1(b).

l. BACKGROUND

A. FACTUAL SUMMARY

The following facts are taken from the tesiny and evidence presented at trial an
the record in this action. Qar about August 9, 2007, theeBedent was involved in a fight
with another individual, Kevin Healy (“Hegdl), at the Eureka Rescue Mission (“Rescue
Mission”) in Eureka, California. In respsato a call from Bryan Hall (“Hall”), the
manager of the Rescue Mission, Officers Laindl Winkle arrived on scene around 4:40
p.m. By the time the officers arrived, howee, the Decedent’s alation with Healy had

ceased.

The officers observed the Decedent standiloge near a fence outside the Rescug

Mission, though they made no effort to comf his identity. Officer Winkle directed the
Decedent to place his hands behind his bacle Odcedent did not spond, and instead,
remained motionless. Althoughe Decedent neither threatertbd officers nor appeared
to pose a threat to anyone else, Officenkl® immediately sprayeldecedent directly in

his eyes with pepper spray in a purportedrétio “detain” him. In response to being
sprayed, the Decedent raised his handsridsvais eyes, at which point Officer Winkle
quickly delivered a righknee strike to the @edent’s midsection and forcefully pulled hin

down to theground.
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As the Decedent lay face down on the cenoenhis side with [s hands underneath
his body, Officer Winkle delivered eight tone additional full-force knee strikes to the
right and left side of the Decedent’s bodwdaepeatedly used boliands to shove the
Decedent’s head ontbe cement sidewalk. Thouglfioer Winkle denied striking the
Decedent’s head, eyewitnessui®Valente (“Valente”) testified that he saw him use
clenched “hammer” fists tstrike the Decedent’s head between five to ten times.
Reporter’s Partial Transcript of Proceedin§ept. 14, 2011 (*9/141 RT") at 6:18-8:7,
13:14-14:6. Valente describétk sound of Officer Winkle'fist hitting the Decedent’s
head as “bone against bone'tldifist against skull.”_Idat 8:17-16. Witness Michael Gagy
(“Gage”) also testified that he observib@ officers delivemultiple blows to the
Decedent’s head.

At trial, Officer Laird testified that halso repeatedly hit éhDecedent with his
metal baton, and kneed and kicked him with boots numerous times. Officer Whitmer,
who arrived shortly after Officers Winkle and Ldijumped out of his patrol car, ran up tg
the Decedent, and kicked himhrs rib area. He also struttke Decedent with his baton,
sat on top of the Decedent (who still wastloa ground), and spragénim with pepper
spray only seven inches fronstface. During the fray, Otfer Whitmer dropped his baton
which was then retrieved by Officer Lairdhavthen used it to hihe Decedent. Officer
Whitmer also continued to kick the DecateAlthough all officers attempted to
characterize the Decedent as non-compliant, they concetieal ttat he was not using
force against them and did not threaten tloemattempt to flee. Witnesses Valente and
Gage also testified that the Deceti®as not resisting the officers.

Officer Stephen Watson was next toaerti After making s way through the
crowd that had gathered, Officer Watson wdsdgo place a spit mask on the Decedent,
Officer Tim Jones then showegb. By that point, the @edent was already handcuffed
and had a spit mask over his face. To @rhe Decedent while h@as being searched,
Officer Jones used his nunchukus (a martiel weapon consisting ofvo sticks connected

by a short chain or rope) on the Decedent’'sdam and wrists. Unlike the other officers,
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there was no evidence that Officers Watsorooed struck the Decedent with their fists,
knees or batons ¢tvad sprayed him with pepper spray.

Despite the significant amount of forgepdied by Officers Laird, Winkle and
Whitmer against the Decedentethfailed to call for an ambulaa, take him to the hospital
or otherwise seek any medical attention for himstead, they arrested the Decedent and
took him directly to the Humboldt County Correctional Faci{itd CCF”) sally port, i.e.,
the underground parking aréaat trial, Defendants imoduced video surveillance
recordings taken from cameras located anghlly port and inside the facility which
showed the officers and HCCF personnel Quady escorting the Decedent, who appeare
to have difficulty standing, from the patrol adirectly to a sobering cell. Footage taken
from inside the sobering cell shows the Decgdelling around, graspg his head, and in
apparent distress. Plaintiff's expert, HaBgnnell, M.D., testified that the Decedent’s
behavior was indicative of a head injury, andttim observing the video, he was “watching
a man die.” 9/16/11 RT at 53:19-23.

Decedent was not medicallyaxined or treated while at the HCCF. The Deceder
died in the sobering cell a few hours lat&he County Coroner’s autopsy report later
concluded that the Decedent died of acute subdural hematoma @lengmd blood on the
surface of the brain) causbkg blunt force trauma. Thsoroner also noted bruising
throughout the Decedestbody as well as internal hemorrhaging.

B. PROCEDURAL HISTORY

1. Pretrial Proceedings

Plaintiffs filed the instant action againsetlity Defendants, agell as the County
of Humboldt and certain of its correctiorwdficers at the HCCF (collectively “County
Defendants”), based on their respective rolegbénunderlying events. The First Amendeg
Complaint filed on May 21, 2009, alleged eightigas of action for: (1) excessive force i

violation of the Fourth Amendment; (2) delibér indifference to serious medical needs i

1 However, after Officers Winkle and Laileft the HCCF, theyook themselves to
the hospital to have their hands exagdirior injuries ftlowing the incident.
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violation of the FourteentAmendment; (3) supervisory liability under 8§ 1983; (4) assau
and battery; (5) violation d@alifornia Government Code&15.6; (6) wrongful death;

(7) survival damages; and (@)erference with familial ass@tion in violation of the
Fourteenth Amendment.

Trial was scheduled to commence on Jand@ry2011, with the pretrial conference
to take place on December 14, 2010. Dkt. 1BBe parties filed thirty-three motions in
limine, which the Court resolved in a writterder filed on December 12010. Dkt. 147.
On the same date, the Court held a pretoaference, at which time it urged the parties t¢
resume their settlement discussions. To ¢mak the Court vacated the trial date and
referred the matter to Magistrate Judgerded Zimmerman for mandatory settlement
conference. Dkt. 148, 149. The actdid not settle, however. As such, the Court
rescheduled the pretrial conference to Septms, 2011, and set a new trial date of
September 12, 2011. Dkt. 161. Since tied ttate was not scheduled to commence for
several months, the Court issued a schedunder granting the City Defendants and
County Defendants leave to file motions smmmary judgment beyond the law and motig
cut-off date which had presusly lapsed. Dkt. 162.

In accordance with the Court’'s schedulorger, the County Defendants filed a
motion for summary judgment witlespect to all claims alleged in the FAC. Dkt. 167.
The City Defendants filed a motion for partsalmmary judgment. @k178. On August
31, 2011, the Court issued and®@r granting in part and denyingpart both motions. DKkt.
208. As to the City Defendants, the Coudrged their motion witlhespect to the claims
alleged against Officers Watson and JoriBise Court found that Officer Watson’s

placement of a spit mask on the DecedentQ@ifider Jones’ use of nunchukus to apply a

compliance hold, standing alone,r&ensufficient to establish liability as to these particular

officers for excessive force. 8/31/11 OrdeR@t29, Dkt. 208. The Court denied the City
Defendants’ summary judgment motion witlspect to Plaintiffstlaims for deliberate
indifference to serious medical needs, wiola of California Goverment Code § 845.6,
and interference with familial association. #i.35.

-5-

—

N




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

The pretrial conference preeded as scheduled on Segdient, 2011, at which time
the Court again strongly encouraged the paitbecontinue their efforts to resolve the
action short of trial. Dkt. 209. On Septeen 9, 2011, the County Defendants notified thg
Court that they had reached a setgatwith Plaintiffs. Dkt. 213.

2. Trial

On September 12, 2011, a junial commenced with respt to Plaintiffs’ claims
against the remaining City Defendafté&mong those testifying dtial were: Officers
Winkle, Laird and Whitmer; pengient witnesses Valente and Gage; Plaintiffs’ expert
Roger Clark (“Clark”™); and defengxpert Don Cameron (“Cameron”).

On September 21, 2011, after the clobtestimony, Defendants made an oral
motion for judgment as a matter of law undedém@l Rule of Civil Procedure 50(a) solely
with respect to Plaintiffs’ fifth claim undeCalifornia Government Code § 845.6. The
Court indicated that it woulthke the matter under submission. The Court denied the
motion the next day. Dkt. 240, 241.

On September 22, 2011, the partiespective counsel presented their closing
arguments and the Court ingtted the jury. Early the following afternoon, the jury
reached a verdict in favor ofdtPlaintiffs. Special Verdict Form, Dkt. 245. The jury foun
that Officers Winkle and Laird, but not \Wimer, used excessive force against the
Decedent, and that all three Defendants wleliderately indifferent to his serious medica
needs and failed to obtain medical cargiolation of California Government Code
§ 845.6. _Id(Questions 1, 2, 4). In additiongthury found that all officers violated
Plaintiff Martin Cotton Sr.’s constitutiohaight to familial association. IdQuestion 6).

As to the City, the jury founthat it failed to train its offiers with respect to obtaining
treatment for arrestees upon whom force lbeeh inflicted, but that the City was not

deliberately indifferent in its failure to train. I(Question 3). Finally, the jury found that

2 Prior to trial, the Court ruled th&faintiff Siehna Cotton had standing as a
successor-in-interest to bring a survival actiorbehalf of the Decedent’s estate. Plaintifi
Martin Cotton Sr.’s stading was limited to Plaintiffs’ eigh claim for interference with
familial association.

D
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all officers acted maliciolys, oppressively and in recklesssdkgard of Plaintiffs and/or the
Decedent’s constitutional rights. (Question 7).

As for damages, the jury awarded $1,200,to Siehna Cotton as “[d]Jamages for
any injury sustained by the deeed . . . before his death,hd $2,750,000 in damages for
“[d]amages for harm sustained by PlaintifeBina Cotton as a result of the death of
Decedent . . .."” IdQuestion 5). The jury also avemd $500,000 to Martin Cotton Sr. on
his familial association claim. IdQuestion 6). Finallythe jury imposed punitive
damages against the officers, as follows0,880 against Officer Laird; $30,000 against
Officer Winkle; and $15,000 agnst Officer Whitmer._ld(Question 7). The Court entere(
final jJudgment in accordance thithe jury verdict on Septdrar 23, 2011. Dkt. 246.

3. Post-Trial

On October 21, 2011, Defendants filed ith&tant Motion for Judgment as a Matter
of Law, or in the AlternativeMotion for a New Trial. Dkt. 258. Defendants also filed a
request to stay enforcementtbé judgment. Dkt. 261. &htiff opposes both motions.
Dkt. 270, 264. Both motions have been flllyefed and are ripe for adjudication.

Il. MOTION FOR JUDGMENT ASA MATTER OF LAW OR NEW TRIAL

Defendants contend that they are entitled(ig:judgment as a matter of law or a
new trial on the ground that the Court impesibly allowed Plaitiff Siehna Cotton to
recover survival damages based on the Bewes pain and suffeng leading up to his
death; (2) a new trial based on “repeated amdaict of Plaintiffs’ counsel” during trial;

(3) a new trial based on the Court’s “erroneeuslentiary rulings”; ad (4) judgment as a

3 Although the arguments presented in Defnts’ motion for judgment as a matte
of law or new trial are based almost engreh the trial proceedings which took place
between September 12, 20TideSeptember 23, 2011, Defentiainexplicably failed to
accompany their motion with ctians to the record of dse proceedings—most likely
because they failed to have them transcridedeed, the only portions of the trial for
which Defendants sought certified transtiaps consist of the opening and closing
statements, and the testimony of Valente, IClHiarry Bonnell and Don Cameron. Even
then, Defendants did not provide copies ofdbsified transcripts tthe Court with their
moving papers. Instead, Defendants prediéxcerpts of Valente and Clark’s trial
testimony In a replyleclaration. Supp. Kloeppel Decl. A, B, Dkt. 267. Nonetheless,
to ensure the accuracy of @malysis, the Court has obtairead reviewed the uncertified
“rough” transcript of the entire trial proceedings from the court reporter.
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matter of law or a new trial with respect@dficer Whitmer as to Plaintiffs’ claim for
deliberate indifference to serious medical nedasfs.” Mot. at 1-2. The Court addresses
these issues seriatim.

A. LEGAL STANDARD

1. Judgment as a Matter of law

Motions for judgment as a matter of lane governed by Federal Rule of Civil
Procedure 50. Rule 50(a) governs pre-venigtions while Rule 50(b) applies to post-
verdict motions. In the Nint@ircuit, a motion for judgment as a matter of law pursuant
Rule 50(b) is appropriate &h the evidence permits onlyereasonable conclusion, and
that conclusion is contrary to that of the jury. Martin v. Cal. Dep’t of Veterans Aff&ts
F.3d 1042, 1046 (9th Cir0R9); Josephs v. Pacific Bef#143 F.3d 1050, 1062 (9th Cir.

2006). All evidence must beewed in the light most favorlbto the nonmoving party,
and the court must draw all reasonable infeesnin that party’s favor. E.E.O.C. v. Go
Daddy Software, In¢581 F.3d 951, 961 (9th Cir. 20097l]n entertaining a motion for

judgment as a matter of law, the court may not make credibilitdeterminations or

weigh the evidence.” ReevesSanderson Plumbing Prods., |M830 U.S. 133, 150

(2000). A jury verdict “must be upheld if it ssipported by substantial evidence . . . even
it is also possible to draw a contrary conclusion.” Pavao v. P8Qay.3d 915, 918 (9th
Cir. 2002).

2. New Trial

Under Federal Rule of Civil Procedure 5%listrict court has the discretion to granf
a new trial “for any reason for which a new thals heretofore been granted in an action
law in federal court.” Fed. R. Civ. P. 5)(B(A). Because “Rule 59 does not specify the
grounds on which a motion for a new trial niygranted,” courts are “bound by those
grounds that have been historically rgeized.” Zhang v. Am. Gem Seafoods, |r839
F.3d 1020, 1035 (9t@ir. 2003). Cognizable grounds famew trial include (1) a verdict

that is contrary to the weigbf the evidence, (2) a verdithat is based on false or

perjurious evidence, or (3) prevent a miscarriage of justicdlolski v. M .J. Cable, In¢.

-8-
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481 F.3d 724, 729 (9th Cir. 2007). The dewisas to whether to grant a new trial motion
lies within the discretion of the district court. Sderrick v. Paul Revere Life Ins. C&00
F.3d 1007, 1018x¢th Cir. 2007).

B. | SSUES

1. Survival Damages

Defendants contend that they are entitled to judgment as a matter of law under|Rule

50(b), or alternatively, a new trial under R&l&(a)(1), ostensibly because the Court erred

.

in allowing Plaintiff Siehna Cotton to recavdamages based on the Decedent’s pain ang
suffering. They argue that the damages recoverable in a § 198&kaction are limited
by California’s survival statute, Cal. Co@av. Proc. § 377.34 (“8§ 377.34"), which

expressly disallows damages for pain and suffe Plaintiffs counter that Defendants’

—

motion is procedurally flawed because Deferigiafiailed to preserve the issue by raising
in a pre-verdict Rule 50(aotion. They also contend that Defendants’ arguments
regarding the recoverability of damagestfoe Decedent’s pain and suffering fail on the
merits.
a) Waiver
It is well settled that any arguments ealsn a post-trial Re 50(b) motion for
judgment as matter of law must first hdeen presented in a pre-verdict Rule 50(a)

motion. Go Daddy Softwar&81 F.3d at 961. Consequently, a Rule 50(b) motion “is

limited to the grounds assed in the pre-deliberation Rule 50(a) motion.” Tthe Ninth

14

Circuit “strictly construe[s] the proceduralg@rement of filing a Rule 50(a) motion before

filing a Rule 50(b) motion.”_Tortu v. Las Vegas Metro. Police D&t F.3d 1075, 1082

(9th Cir. 2009). Any challenges not presentea Rule 50(a) motion are waived and
cannot be presented irRaule 50(b) motion._Idat 1083 (“Failing to make a Rule 50(a)
motion before the case is subnutt® the jury forecloses ¢hpossibility of considering a
Rule 50(b) motion.”).

Defendants tacitly concede that their pezdict Rule 50(a) motion only addressed
Plaintiffs’ fifth claim under California Goveament Code § 845.6, and that it did not

-9-




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

include any arguments regarding the applidgiof 8 377.34. Mnetheless, Defendants
insist that they preserved thssue when “[it] was first raggl in [D]efendants’ motions in
limine and again addressed following the closevilence.” Defs.’ Reply at 2, Dkt. 266.
According to Defendants, raising the issughisit manner is a tantamount to an “inartfully
made” pre-verdict Rule 50(a) motion, and tipusvides a legally suftient basis for them
to present in a post-trial Rule 50(b) motiaddot so. The requirement that arguments
presented in a Rule 50(b) must first haverbmade in a Rule 50(a) motion is strictly
construed._Tortub56 F.3d at 1082. For that reasthrg, Ninth Circuit has consistently helq
that “substantial compliance [wifRule 50] is not enough.” dees v. Wal-Mart Stores Inc.
279 F.3d 883, 887 (9th Cir. 2002) (holdingtinaising issue in a trial brief and summary

judgment motion were insufficiémo satisfy requirement to file pre-verdict Rule 50(a)
motion); Torty 556 F.3d at 1082 (motions madefpial and during trial and did not
“suffice for a Rule 50(a) motion.”).

Defendants cite Reeves v. Teuscl&81 F.2d 1495 (9th CilL.989), which noted that

“[Rule] 50(b) may be satisfied by an ambigsaar inartfully made motion for a directed
verdict or by an objection to an instructiom fosufficient evidencéo submit an issue to
the jury.” 1d.at 1498. In Reevebowever, the defendants attempted to move for a dire
verdict at the close of evidee, but were unable to do because the district court
interrupted defendants andtructed them to renew tieotion after the verdict—which

they did. In contrast, Defelants were allowed to, and did,fact, make a Rule 50(a)

4 Defendants’ recitation of the facts is moitirely accurate. Itheir eleventh motion
in limine, Defendants sought to@ude evidence of the Plaintiffemotional distress on thg
ground that emotional distress damagesrent recoverable in_ a wrongful deathuse of
action. Defs.” Mots. in Limine at 11, Dkt. 12’ Defendants did not guwe, as they do now,
that evidence of the Decedenpain and suffering should have been excluded under 8
377.34 from Plaintiff &hna Cotton’s survivalamages. While Defendants belatedly
attempted to raise the issue for finst time in their reﬁly brief, sePefs.” Reply to Pls.’
Opp’n to City Defs.” Mots. in Linine at 5, Dkt. 134, t
Defendants failed to present tligyument in their moving pars this issue is not properl
before the Court.”_Se@rder Re Mots. in Limine at 2518. As for the discussion after t
close of evidence, it was the Court, not Defants, which raised the issue based on the
parties’ argument in their Joint Pretrial Statement. Jseleretrial Conf. Stmt. at 4, Dkt.
101. As discussed infranaking an argument in a pretrial document is not tantamount t
Rule 50(a) motion.

-10 -
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motion in which they lsose to challenge Plaintiffs’ fifth claim onlyThus, having failed to
properly preserve the issue, Defendants eaiged their right teseek judgment as a
matter of law on the groundahPlaintiff Siehna Cotton ipermissibly recovered damages
based on the Decedenpain and suffering.
b) Merits

The above notwithstanding, even if Defen$aRule 50(b) motion were properly
before the Court, Defendants’ contention tiat Court erred in allowing the jury to
consider evidence of the Decedsmtain and suffering prior to déh is without merit. As a
general matter, “Fourth Amendment riglate personal rights which . . . may not be
vicariously asserted.” Uted States v. Struckmaf03 F.3d 731,46 (9th Cir. 2010)
(quoting Alderman v. United State394 U.S. 165, 174 (1969)). “In § 1983 actions,

however, the survivors of andividual killed as a result of aofficer's excessive use of
force may assert a Fourth Amendment claimhat individual’s behalf if the relevant

state’s law authorizes a survival actiorMoreland v. Las Vegas Metro. Police Ded’69

F.3d 365, 369 (@ Cir. 1998 California expressly authogz survival actions. Cal.
Code. Civ. Proc. 88 377.30, 377.34. “UndehfGeia law, if an inury giving rise to
liability occurs before a decedénteath, then the claim suras to the decedés estate.”
Tatum v. City and Cnty. of San Francisdd1 F.3d 1090, 1094.2 (9th Cir. 2006).

California’s survival statute permits a decedent’s successor-in-interest to recover “the
or damage that the decedent sustainedaouriad before death,cfuding any penalties or
punitive or exemplary damag#sat the decedent would halween entitled to recover had
the decedent lived'however, it does nallow “damages for pain, suffering, or

disfigurement.” Cal. CivProc. Code § 377.34.

5 A survival action is a peosal injury action that survas to permit a decedent’s
estate to recover damages thauld have been personally akded to the decedent had he
survived. Cal. Civ. Pro. Codg8 377 .20, 377.30. In consitaa wrongful death action is
an independent claim for damages personalffigsed by a decedentlweirs as a result of
the decedent’s death. 181.377.60; se®avis v. Bender Shipbuilding & Repair C87
F.3d 426, 429 (& Cir. 1994).

-11 -
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Section 1983 does not “addeedirectly the question damages|[.]”_Carey v.
Piphus 435 U.S. 247, 255 (1978). Rathersurvival actions, “42 U.S.C. § 1988(a)
requires the application ofage-law survival remedies 81983 actions unless those
remedies are inconsistent with thenSttution and laws of the United Stategdefferson v.

City of Tarrant, Ala,. 522 U.S. 75, 79 (1997¢iting Robertson v. WegmanA36 U.S. 584,

588-590 (1978)) (internal gtation marks omitted, emphasis added). There is no
controlling authority resolvig the question of whether {arnia’s limitation on the
recovery of survival damages, namely thelesion of damages fqain and suffering, is
inconsistent with 8 1983. Sé#ahach-Watkins v. Depe&93 F.3d 1054, 1060 (9th Cir.
2010) (noting that the apphbility of California Civil Codeg 377.34 in § 1983 cases is

undecided).

To determine whether stateMaurvival remedies are inconsistent with federal law
“courts must look not only agdarticular federal statutesd constitutional provisions, but
also at the policies expressed in [them].” Robertd86 U.S. at 590 1iiernal quotations
and brackets omitted). The statute at issue H&ré).S.C. § 1983, hais origins in § 1 of
the Civil Rights Act of 1871, wibh was enacted as part of the congressional response t
the states’ failure to prevent widespreaciabviolence committed bthe Klu Klux Klan.

SeeNgiraingas v. Sanche495 U.S. 182, 187-88 (1990].he Act “was intended not only

to ‘override’ discriminatory or otherwisgnconstitutional state layand to provide a
remedy for violations of civil rights “where séalaw was inadequate,” but also to provide
federal remedy ‘where the state remedy, thoaggguate in theory, was not available in
practice.” Zinermon v. Burghd94 U.S. 113124 (1990) (quotig Monroe v. Pape365
U.S. 167, 173-74 (1961), oveled in part on other grounds bjonell v. New York City
Dep'’t of Soc. Servs436 U.S. 658, 664-689 (1978)).

The Supreme Court has emphasized that § i983remedial”’ statute which is to
be “broadly construed” to provide a remédgainst all forms of official violation of

federally protected rights Dennis v. Higgins498 U.S. 439, 444 (1991) (internal

guotations omitted). “The fioies underlying 8 1983 inale compensation of persons
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injured by deprivation of federaghts and prevention of abes of power by those acting
under color of state law.” Ict 590-91; Hardin v. Straud90 U.S. 536, 539 (1998)

(identifying “8§ 1983’s chief goals” as “corepsation and deterrence,” and its “subsidiary
goals” as “uniformity and federalism.”)The twin goals of compensation atketerrence
are furthered through competmy damage awards. S€arey 435 U.S. at 256-57.

The seminal case addressing whether Calidosurvival remedies limit the damage
recoverable in a 8 1983 action is Judge MarHall Patel’s decision in Guyton v. Phillips
532 F. Supp. 1154 (N.D. Calo81), abrogated on other grounBgraza v. Delameter22
F.2d 1455 (9th Cir. 1984). In Guytoime plaintiff filed a § 1983 action for excessive forg

following the shooting death dfer unarmed minor son by ity of Emeryville police
officers. Following a court trial, Judge Patdkdiin favor of the plantiff. With respect to
the issue of damages, Judge Patel ruled thaif@nia’s survival statute, insofar as it
excludes recovery for paand suffering, is inconsigtewith § 1983.” Idat 1166. In

reaching her decision, dge Patel explained:

To deny recovery for paiand suffering would strike at
the ver?/ heart of a 8 1983 action.. Had the victim survived,
he could have recovered, angosther things, loss of earn'n%s
and pain and suffering. The Im@pable conclusion is that there
may be substantial deterrent effectonduct thatesults in the
injury of an individual but virtuldy no deterrent to conduct that
kills 1ts victim.

The court is still faced witan anomalous result in this
survival action. The clear purpose of § 1983 is to prevent abuse
of official acts that cause deprivation of rights. Yet that
purpose is hardly seed when the police officer who acts
without justification suffers aarsher penalty for injuring or
maiming a victim than for killindnim. The court must be able
to fashion a remedy that will fihe penalty to the deprivation
and will serve as a deterrentabusive conduah the future.

~ A remedy must obtain by reason of the actual _
deprivation-in this case the gresitef deprivations, loss of life.

Absent such a remedy, thel883 action amounts to little more
than a tort claim. . . .

Id. at 1166-67. Though Guytaddressed California Prob&ede § 573, which has since

been repealed, Judge Patéttaapplied the same reasoningVilliams v. County of
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Oakland 915 F. Supp. 1074 (N.D. Cal. 1996), amacluded that California Code of Civil
Procedure 8§ 377.34’s exclusion of damage&n and suffering “is inconsistent with the

purposes of section 1983 of the fedeivil rights statutes.” Idat 1079.

Citing Guyton the Seventh Circuit in Bell v. Milwaukdeld that a state survival
statute’s limitations on recoverabtiamages is inconsistentdahence, not controlling in a
federal 8 1983 action. 746 F.2d 1208(Tir. 1984), overruledn other grounds bRuss
v. Watts 414 F.3d 783 (7th Cir. 2005). In Beiblings of the decedent brought a civil

rights action under § 1983 against varioig police officers involved in the shooting
death of their brother. The defendants arguedr alia, that Wiscoms law precluded the
plaintiffs’ recovery ofsurvival damages on behalf of thea#s. The district court disagree
and upheld the jury’s award 81.00,000 in loss of life damagé decedent’s estate. The
court of appeal affirmed, holding that Wiscons restriction on damages was inconsister
with 8§ 1983’s underlyingjoal of deterrence. |
explained that application of the state lamitation on damages “would result in more tha
a marginal loss of influence . on the ability of 8§ 1983 to detefficial lawlessness if the
victim’s estate could not bring sud recover for loss of life.”_Id.The court further noted
that if plaintiff's recovery were thwartdal state law, “deterrence would be further
subverted since it would be more advantag¢oule unlawful actoto kill rather than
injure.” Id.

Notably, a majority of California districtourts faced with the issue of whether
8 377.34 precludes the recovery of paid anffering damages m 8 1983 action have
followed Guyton SeeGuerrero v. County of San Benitdo. C 08-030PVT, 2009 WL
4251435, at *5 (N.D. Cal. No23, 2009); Hirschfield vVGan Diego Unified Port DistNo.
08cv2103 BTM(NLS), 2009 WL 3248101, at {8.D. Cal. Oct. 8, 2009); T.D.W. v.
Riverside Cnty.No. EDCV 08-232 CAS, 2009 WL 22872, at *5-6 (S.D. Cal. July 27,
2009); Garcia v. Whitehea861 F. Supp. 230, 232-33 (C.D. Cal. 1997). Other circuits §

district courts addressing analogous state court survival statveefikeavise determined
that the exclusion of damages for pain and suffels inconsistent witlthe spirit and intent
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of 8§ 1983._See, e,dBass by Lewis v. Wallensteiid69 F.2d 1173, 119C’th Cir. 1985);
Jaco v. Bloechle739 F.2d 239, 245 (6 Cir. 1984); McClurg v. Maricopa CnfyNo. CIV-
09-1684-PHX-MHB, 201WL 4434029, at *4 (D. Ariz. S#. 23, 2011); Gilbaugh v.
Balzer, No. Civ-99-1576-AS, 200WL 34041889, at *5-7 (D. ©June 7, 2001); Banks v.
Yokemick 177 F. Supp. 2d 239, 252 (S.D.N.Y. 2001); Dasiv. City of Ellensburg651
F. Supp. 1248, 125¢.D. Wash. 1987).

Defendants urge the Court to follow a linekastern District of California decisiong
led by Venerable v. City of Sacrameni®5 F. Supp. 2d 1128, 1132 (E.D. Cal. 2002),

which have concluded that § 377.34’s exidusof damages for pain and suffering in
survival actions apply to federal 83 civil rights actions. In Venerablide district court
first traced the history leading to the Calri@r legislature’s enactment of § 377.34 and
concluded that its exclusion of recovery pain and suffering “represents a considered
judgment as to the appropriate balance agrmonumber of competing considerations.”
185 F. Supp. 2d at 1132. Without considgnvhether that limitatiowas inconsistent with
the purposes of § 1983, the court then suniynigjected the reasoning expressed in

Guytonand Williams among other cases, that the exdn®f pain and suffering damages

would place the defendant irbatter position in cases wherethictim dies and thereby
undermine 8§ 1983’s goal of deterrence. Venerdl@8 F. Supp. 2d at 1133. The court
noted that “[ijn the absence of reliable empirigadence to the contrg the court declines
to adopt the cynical propositidhat law enforcement officegenerally prefer to run the
risk of inflicting death than afmerely maiming a victim beaae death cuts off a claim for
pain and suffering by the decedent.” [defendants also ciférovencio v. VazqueNo.
1:07-CV-0069 AWI TAG, 2008 WI13982063, at *12 (E.D. Q.aAug. 18, 2008), which

followed Venerablend noted that “[t]he deterrent pose of Section 1983 is satisfied by
the fact that Section 377.34 allows the estateecover the puniteydamages the decedent
would have been entitled to recovead he survived.” Provencia008 WL 3982063, at
*12.

-15-
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The Court is unpersuaded by thasening set forth in Veneralded Provencio In

Venerablethe court focused on whether the Cahiarlegislature had a “sound basis” for
enacting 8§ 377.34 and excludingukges for pain and suffering sairvival actions. 185 F.

Supp. 2d at 1132. But California‘ationale for limiting the damages recoverable in a state

U
o

law survival action is entirely beside the poirdts noted, the Supreme Court has instructg
that the question of whether a state law’s siaiwvemedies are inconsistent with federal
law requires the court to examine the “particular fedstetltes and constitutional
provisions” at issue agell as the “federgbolicy underlying the cause of action under

consideration.”_Robertspd36 U.S. at 590 (internal quotation marks omitted, emphasis

added). But instead of considering “8§ 198&wef goals of compensation and deterrence,

Hardin, 490 U.S. at 539, Venerahbaly considered the mattef deterrence and did not

take into account the equally portant goal of compensatiob35 F. Supp. 2d at 1132-33.
And even then, the court never explained hopliagtion of Californias exclusion of pain
and suffering damages in survival actionsaesistent, if at all, with § 1983’s goal of
deterrence.

Nor is the Court psuaded by Provenc®unsupported assurign that the mere
threat of punitive damagesssifficient to deter unconsttional conduct by government
officials. Punitive damages, of course, ao recoverable in every 8 1983 case. Semth
v. Wade 461 U.S. 30, 52 (1983) (“mitive damages . . . are never awarded as of right, no
matter how egregious the defendant’s conducRather, a plaintiff must demonstrate that
the defendant’s conduct was driven by evil metor intent or that it involved a reckless or

callous indifference to the constitutiomeghts of others. _Dang v. Crqs#22 F.3d 800,

807 (9th Cir. 2005). And evemhere a constitutional violatn is found, punitive damages

are unavailable against a public entity. &g of Newport v. Facts Concert, Ind53

U.S. 247, 271 (1981). As to individual dedants, the amount plinitive damages is
circumscribed by the financial condition of tinelividual officer and “is therefore likely to
be relatively small.”_Williams915 F. Supp. at 1078. The conclusion that punitive
damages by themselves are sudiint to further § 1983's goal of deterrence also is contrary
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to Supreme Court jurisprudesc As observed in Carglft]o the extent that Congress
intended that awards under 8§ 1983 shouldrdbtedeprivation of constitutional rights,
there is no evidence that it meamiestablish a deterrent morerfodable than that inherent
in the award of cmpensatory damagés435 U.S. at 256-57 (ephasis added); Memphis
Cmty. Sch. Dist. v. Stachurd77 U.S. 299, 307 (1986) (“Detence is also an important

purpose of this system, but it operateastigh the mechanism of damages that are
compensatory—damages grounded in determinatiofglaintiffs’ actual losses.’9.

At bottom, the Court finds that appédition of California’s prohibition on the
recovery of damages for paindasuffering in survival actions iaconsistent with § 1983.
Had the Decedent survived, imelisputably would be entitleid compensation for the pain
and suffering he endured as a result of Dedetsl use of excessive force and deliberate
indifference to his serious medical nee@®secluding such daages would plainly
undermine 8§ 1983’s twin goals of compensatnd deterrence. rBilarly, eliminating
pain and suffering damages in an action whieeevictim dies would also undermine the
statute’s subsidiary goals of uniformitgcafederalism, particularly since a potential

damage award could vary significantly degig on the forum invhich the action was

filed. The Court thus concludes that, evetndy had not waived the issue, Defendants are

not entitled to judgment as a matter of lawthe issue of Plaintiffs Siehna Cotton’s

recovery of survival damages basedlom Decedent’s pain and suffering.

6 Defendants also cite two Kbern District decisions/hich have precluded pain

and suffering damages in a 8 1983 survivaloaxct.e., Judge lliston’s decision in Mahacht

Watkins v. DepeeNo. C 05-1143 SI, 200//L 3238691, at *2 (N.DCal. Oct. 31, 2007)
and Judge Wilken’s decision in Lewis v. City of Haywaxd. C 03-5360 CW, 2006 WL
436134, at *14 (N.D. Cal. FeB1, 2006). The Court respeadt finds neither decision to
be germane. Judge lliston’s decision contamsinalysis of the issue and simply cites th¢
Eastern District’s decision in Venerap¥ehich is discussed above infréin Lewis Judge
Wilken also cited Venerableut provided no analysis of thesue since plaintiffs did not
dispute the applicabilitpf 8 377.34._Lewis2006 WL 436134, at *14.
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C) New Trial
In the alternative to their motion forggment as a matter of law, Defendants
contend that they are entitled to a new triadmhon the allegedly emeous introduction of
evidence pertaining to the Decedent’s paid suffering. As set forth above, there was n¢
error in allowing suclevidence at trial. Bugven if there were, Defendants have failed to
demonstrate that a new trial is warranted.
An erroneous evidentiary ling may serve as a basis for a new trial only if it

“substantially prejudiced” a party. SBeivalcaba v. City of Los Angele64 F.3d 1323,

1328 (9th Cir. 1995). In othevords the movant must demonstrate that, “more probably
than not,” the evidentrg error “tainted the verdict.’Harper v. City of Los Angele$33
F.3d 1010, 1030 (9th CirOBP8). Here, Defendants speaid that evidence of the

Decedent’s pain and suffering impedtthe entire verdict. DefdVlot. at 6. Beyond their
vague and conclusory refento “evidence of decedent’s pain and suffering,atd,
however, Defendants never identify the specific evidence thattaey was erroneously
admitted that allegedly necessitates a new téal .such, Defendants have failed to carry
their initial burden of demonstrating that there was an erroneous evideuntiagywhich
“substantially prejudiced” them. S&eivalcaba64 F.3d at 1328; e.ddoward v. Nat'l
R.R. Passenger CorfNo. C 05-4069 SI, 200WL 2854382, at *3 (N.D. Cal. Sept. 27,

2007 (denying motion for new trial whereapitiff claimed “character” evidence was
improperly admitted, but failed twite any specific evidendhat he claims was improperly
admitted”) (lliston, J.).

Defendants also have failed to demoaigtithat they properly preserved their
argument by establishing that they timely obgelcto the introduction of any evidence of

the Decedent’s pain and suffering. Stz v. Boeing C0654 F.3d 852, 868 (9th Cir.

2011) (“by failing to object to or otherwiseallenge the introduction of the [evidence] in
the district court, Plaintiffs have waiveahy challenge on theedmissibility of this
evidence.”); People of Tetory of Guam v. Gil] 61 F.3d 688, 693 (9t@ir. 1995) (“Failure

to make a timely objection constitutes a waiwkthat objection.”). In addition, it was
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Defendants, not Plaintiffs, who introducedical evidence regarding the Decedent’s pre-
death suffering through thetioduction of the surveillase recordings made of the
Decedent while he was at HC@#ich showed him in apparent physical distress. T3
Sheet at 4, Dkt. 242 (video played durinffi€r Laird’s cross-examination on 9/14/11).
Since any alleged evidentiary error was inyjtBefendants cannot legitimately claim that

they are entitled to a new trial. Sea&rson v. Neimi9 F.3d 1397, 1401 (9th Cir. 1993)

(trial court did not abuse its discretiondanying motion for new trial where the alleged
error resulted from the movant’s conduct).

Even if Defendants had established thatadmission of evidence relating to the
Decedent’s pain and suffering were improper, thaye failed to show that a new trial is
necessary or appropriate. The Special Veéfeliicm agreed upon ke parties segregated
Plaintiff Siehna Cotton’s survival damadessed on her own loss from the Decedent’s p
death suffering. Special Verdict Form (Quas 5). Defendants do not dispute that the
Decedent’s pain and suffering damages areil{fediscernable from the verdict form,” but
surmise that the evidence aamgdjument proffered on such dagea “prejudiced the jury in
deciding other issues in this case.” DeReply at 5. Beyond these conclusory and
speculative assertions, however, Defendants have made no showing thatrtkiction
of evidence pertaining to the Decedent’'sy@nd suffering taintkéthe verdict in its

entirety. Seésrisby v. Blodgett130 F.3d 365, 373 (9th Ci097) (speculative assertions

are not enough to establish prejudicAgcordingly, the Court finds no merit to
Defendants’ alternative request for a neal tbased on the introduction of evidence
concerning the Decedestpain and suffering.
2. Attorney Misconduct

Defendants next contend that they arttlexd to a new trial based on Plaintiffs’
counsel’s alleged misconduct during trial. elMinth Circuit’s standard for granting a new
trial based on attorney miscondwnder Rule 59 is that “the flavor of the misconduct
‘must sufficiently permeate amtire proceeding to provide conviction that the jury was

m

influenced by passion and prejadiin reaching its verdict.”_Doe ex rel. Rudy-Glanzer v
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Glanzer 232 F.3d 1258, 1270 (9@ir. 2000) (quoting McKinley v. City of Elgy705 F.2d
1110, 1117 (OtiCir. 1983)).

The alleged misconduct consists of: (1) Rtiéis’ counsel’s reference to the use of
a spit mask and nunchukus digiiopening statements; (2)tmess Valente’s reference to
the Rodney King incident; (3) Valente’s reference to another “trial”; (4) Plaintiffs’
counsel’s mention of a “Fullerton” case dgiclosing argumentsnd (5) “inflammatory”

remarks by Plaintiffs’ counsel during closiagguments that the Defendants “beat” the

Decedent. As will be discussed below, Defaris@ompletely mischaracterize the record|

In addition, none of the alleged miscongwehether considered individually or in
aggregate, persuades the Court that a nalidreither necessary or appropriate.
a) Opening Statements

During his opening statement, Plaintiffstaney Dale Galipo mvided an overview
of the events that everdlly led to the Decedent’s deatn the course of that summary, he
briefly mentioned that “[tlhey used nunchukasd that a “spit mask [was] put on [the
[Decedent].” 9/12/11 RT at 1®-8. Defense counsel did not object to Mr. Galipo’s
statements. Instead, during log@ening statement on behalf@éfendants, defense counss
Nancy Delaney first stated that “nunchukus are never used to strike Mr. Cotton,” and {
attempted to recite the Court's summary juegtruling that the use of the nunchukus an
spit mask, standing alone, did not amourdriaunreasonable use of force. dt121:19-22.
Plaintiffs’ counsel objected on the ground treferences to the Cdig prior rulings are
improper during opening statements. dtl21:23-24, 22:7-8. The Court agreed, and
pointed out that the ppose of opening statements itmvey what th evidence will
show, and that the Court’'slmgs are not evidence. ldt 23:12-24:7. Defense counsel
thus agreed to limit her opery remarks accordingly. ldt 24:8-9.

Defendants now assert that Plaintiffeunsel’s reference in his opening statement
to the spit mask and nunchakas amounts tis¢amduct.” Defs.” Mot. at 6-7. Further,
Defendants complain that the Court erredefusing to give their requested “curative”
instructions to the juryhat the use of these items coatat be considered in determining
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whether Defendants used excessive force aatdlle use of nunchukus and the spit mask

was a reasonable use of force, as a matter of lawTHdse contentions are frivolous.
Plaintiffs’ counsel did nothing improper. Asrpaf his summary of the events in questior
counsel stated once during his oy statement that nunchukus and a spit mask were u
on the Decedent. Counsel did not claim thatuse of those items constituted excessive
force nor did he even mention them in his clgsaaingument. In any event, to the extent th
Defendants were concerned about the memioreof the nunchukus or spit mask, they
should have filed a motion irmine and/or interposed a timely objection. Given defense
counsel’s failure to do so, Defendants havevedany claim of error or prejudice. See
Getz 654 F.3d at 868; Gjlb1 F.3d at 693.

Even if Plaintiffs’ counsel’s brief memn of the nunchukus and spit mask were
improper—which it was not—Defendants havieid to show any prejudice, let alone
prejudice sufficient to warrant a new tridblaintiffs’ counsel made no mention of these
items in their closing argument, and never adgeethe jury that the use of the nunchukug
by Officer Jones and application of the spask by Officer Watson were unreasonable o
excessive. If anything, it was Defendants who iesigin highlighting this matter at trial.
In addition to offeringan exemplar of a spit mask at tyiBefendants repeatedly questione

and elicited testimony from their own wigses, including OfficerLaird and Watson,

Cameron and Hall, regarding the use ofiasask and nunchukus on the Decedent—eve

though Plaintiffs’ counsel had not previousjyestioned them abotitose matters. See
Trial Sheet at 3 (spit mask exemplar oftees defense Exhib@); 9/16/11 & 9/21/11 RT
at 50:10-13 (Cameron direct testimony), 52:9-18 (sdntéyd defense counsel reviewed
the trial transcript, instead of relying on thi#éawed recollection of the trial proceedings,

they would have realized this. Séed. R. Civ. P. 11(b). At bottom, any prejudice

resulting from references to the spit mask andchukus was of Defendants’ own making|.

" Such testimony was also elicited dgfense counsel during the redirect
examination of Bryan Hall on September 1& thoss-examination of Officer Laird on
September 14 and 15, and the direct exananatf Officer Watsoron September 15.
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For the above reasons, the Court furtheddithat there was meeed for a “curative”
instruction® If anything, Defendants’ proposed, sadigi-prepared instructions would have
likely confused the jury by interjecting nessues into their deliberations. Moreover,
Defendants’ assertion that Plaintiffs’ counsaiisgular reference to the nunchukus and th
spit mask during opening statements prijadly permeated the entire proceeding and
resulted in a verdict borne passion and prejudice strainsauéty. At trial, there was

overwhelmingevidence and testimony establishthgt Officers Laird, Winkle and

Whitmer viciously beat the Dedent with their fists, kneerdtes, kicks and baton strikes—

and that their use of force was unreasonabtier the circumstances. Given the record
presented at trial, it is clear that Plaintiffgunsel’s brief reference to the use of nunchuk
and a spit mask does not warrant a new trial.
b) Reference to Rodney King

Prior to trial, the parties agreed that ‘irederence shall be made to well-publicized
incidents involving purported police misconducDefs.” Mots. in Limine No. 4 at 5, Dkt.
127. Given the parties’ aggment, which obviatetthe need for a court order, the Court
denied as moot Defendants’ motion in limineei@lude such references. Order re Mots.
Limine at 21, Dkt. 147. Defendants now cdeap that Plaintiffs’ counsel violated their
agreement when witness Valenwho personally observed timeident, allegedly “likened
the circumstances here to tRedney King incident during téct examination[.]” Defs.’
Mot. at 8.

Though Defendants neglect to cite to an\pde copies of theecord containing the
testimony at issue, it appears that they referring to the following exchange during

Valente’s direct testimony:

8 Defendants’ supplemental proposed jurstinction no. 6 read as follows: “The
use of nunchukus on the decedent, during the incident was a reasonable use of force
cannot be used to determinatihe defendant police officansed excessive force.” Defs.
Am. Proposed Jury Instructions at 17, D12 Proposed instruction no. 7 stated: “The

lacement of the spit mask byManforcement during the incidiewas a reasonable use of
orce and cannot be used to determine tiaidefendant policefficers used excessive
force.” Id.at 18. The Court declindd give either instruction.
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Q. Okay. When you wergeeing him getting hit in the
head, at that point what were you thinking?

A. Shock.
Q. Why?
A. | never seen -- the onlyitlg | seen like that was on TV,

Rodney King | never seen anything like that. Especially by --
maybe by people fighting, but ver a police officer doing that
to a person.

Sarmiento Decl. Ex. 1 at 8:12-15 (emphasis added).

Defendants assert that Valente’s refeesticRodney King violated the parties’
agreement to avoid referring to well-publicizegbes involving police conduct. Because
Defendants did not object the question novatente’s testimony which had been elicited
any claim of error based on the adnossof his testimony has been waived. &g 61
F.3d at 693. Their argument also fails onriexits. Despite Defendants’ assertions to th
contrary, Valente did not make a broad refiessto the Rodney Kingpatter. At most, he
made single mention of that case in the coofsxplaining why hevas shocked by what
he observed. And even if Valente’'s remesdre improper, there i evidence that such
testimony was inappropriatelyi@ted by Plaintiffs’ counsebr otherwise resulted in a
verdict based on passion and prejudice.

C) Reference to a Prior Trial

As an ancillary matter, Defendants aceiaintiffs’ counsel of engaging in
misconduct as a result of Valente’s testimonyichlallegedly referred to his concern abo
the officers “getting off” in a “first trial.” Def.’s Mot. at 8. Agin, Defendants fail to
provide any citations to the recomhd as such, the actual basis of their argument, if any
not entirely clear. Nonetheless, their argmtnappears to be based on direct testimony

offered by Valente regarding his reas@mrsagreeing to tégy as a witness:

9 Defendants inaccurately claim that thierence to Rodney King “occurred in the
atmosphere of protests b%/@s Grant supporters, whom the Court had to admonish to
cease making disrespectful souddsing the testimony of the offic®” Defs.” Mot. at 2.
Oscar Grant was killed by a Bay Area Rapid Brapolice officer in an incident unrelated
to the instant case. There wei® “protests” inside or oside the courtroom, however.
Nor was it established that the few person®epbsg were associated with the Oscar Gra
matter. The Court maintaingdoper decorum inside thewurtroom throughout the trial.
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Q. At some point did you feehs a citizen, that you needed
to come forward and say what you saw?

A. Yeah -- yes, | did. Andwrestled with it for a while until
| -- it came down tahe last minute where they were going to
get off and | had to do somethin&o | went to the Eureka
Reporter. Is the only thing | knew to do.

: Let me ask you this: youwsavhat happened that day, is
that true?

A. Yes.

Q. And then at some point did you see newspaper articles
regarding the incident?

A. | don’t think so. | don’t tink | -- | don’t read their paper
very much to tell you the truth.

Q. Why did you decide to come forward?

A. Because | have a huge coiece. And | was hoping if
it was me, someone else would come forward, too, so |
wouldn’t die in vain.

Q. Who did you go contact?
A. Heather Muller (phonetidyom the Eureka Reporter.

Q.  And did she -- did someone contact you, some
investigators or detectives at some point?

A.  Yeah. | had two interviewsith her. The first one was
kind of anonymous. | just told her my story.

And then | reckon | -- they we going to let him off_|t
was coming down to the end of the triahd | called her and
said, what can | do?

She goes, the only thing Ircao for you is you give me
your name and where you work.

So | wrestled on it for a few days, kind of scared, what
should I do, and then | justlled her and said okay.

Q. Okay. And then did you -- eventually were you
interviewed by a detective --

A. Yes.
Q. Or an investigator?

A. Yes. After he knew mpame and where | worked, the
next day there was someone there.

: Okay. And did you then answtheir questions that they
had at that time?

A. Yes.
Q. And did you explain what you saw?
A. Yes.

9/14/11 RT at 10:13-12:1 (emphasis adde&cording to Defendantd/alente’s testimony

created the appearance thatinathe Rodney Kingase, there was a prior state court trial
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where the officers were acquitted, and thereflorers were led to believe that it was “now
up to the federal system to ‘punish’ the officer®eéfs.’ Mot. at 8. They further claim that
the Court erred in refusing to allow Defendawat&licit testimony from other witnesses tha
there was no previous trial or give their progpasurative instruction stating that there wal
no prior trial. Id.at 8, 10

As an initial matter, Defendants have wedvany claim of error based on their
failure to object to Valente’s $émony when it was offered. Sé&xall, 61 F.3d at 693.
Defendants also waived any error by failingtoss-examine Valente on this issue. See
United States v. Kingb52 F.2d 833, 844 (9th Cir. 197@|B]y failing to avail themselves

of the opportunity to cross-arine the Government witnesses the appellants . . . gave
up ...theright. .. to object to futuresusf the testimony.”). Defendants admit their
failure to cross-examine Valente tins point, but assert thateth did so intentionally so as
not to draw further attention the issue. Instea®efendants contend that they should
have been allowed to “impeach” Valetg establishing through testimony from other
witnesses that there was no prior trial. Hoere having chosen not to cross-examine him
there was no foundation upon whito impeach Valente. Sé&&cConney v. United States

421 F.2d 248, 251 (9th Cir. &9). Moreover, Defendants’ claim that they decided again

cross-examining Valente regarding his refeestacanother trial to avoid highlighting the

iIssue is uncompelling given that the exarmoraof other withessewould have focused

_ 10 The proposed instructionad: “There has been no previous trial involving the
circumstances that are the subject of thisslait.” Defs.” Propose&upp. Instruction by
City Defs., Dkt. 237.
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moreattention on this entirely collateral issue. $ed. R. Evid. 403. Defendants cannot
have it both way$!

Next, Defendants contend that a new tsalequired based on the Court’s related
decision not to give a curative instruction te thry that there was “no previous trial.”
Erroneous instructions as well te failure to give adequaitestructions may, in some

instances, present grounds for a new trial. Memhy v. City of Long Beacl914 F.2d

183, 187 (9th Cir. 1990). In particular, thevant must show that there was instructional

error and that such error was prejudicial. $etehler v. Cnty. of Lake358 F.3d 1150,

1154 (9th Cir. 2004)In evaluating whether a particul@ry instruction was erroneous, the
court must consider the jury instructions as a whole, and whether they “fairly and
adequately cover the issues presented, dtyrgtate the law, and are not misleading.”
Duran v. City of Maywood221 F.3d 1127, 113®th Cir. 2000).

In the instant case, Defendants do not cahtéat the jury instructions, as a whole,
were misleading or misstated the law. Rather, they insisivittadut the purported
curative instruction, the jury vgamisled into believing that éne was a prior trial and that
Defendants would “get[] off” ithey did not find in favor of Rintiffs. Defs.” Mot. at 8.
Setting aside the entirely spedita nature of such argument, Defendants’ recourse wag
cross-examine Valente while he was on the @ggnstand. The proposed instruction was
little more than a belated attetriyy Defendants to rectify thexror of their own strategic
decision. In addition, Defendants ignore thet that the proposadstruction would have
likely confused and/or mislead the jury. ide& from Valente’s stray remark, there was no

other testimony, statement or comment reggrdimother trial. As such, the instruction

1 The Court is particularly troubled by adants’ attempt tmsulate themselves
from the conseguences of thdecisions by now making clainad error that could have
been addressed during the course of trial th&sNinth Circuit aptlybserved in Bird v.
Glacier Elec. Coop., Inc255 F.3d 1136, 1145 (9@ir. 2001): “Doubtless,
contemporaneous objections at trial arbécencouraged. Where objections are made,
there may be an opportunityrfthe trial judge to foreclodarther error or to provide a
curative instruction[.]” In the case of Valente, Defemda admittedly made a strate%ic
decision not to cross-examine him under the ratgd assumption that they would be abl
to examine other witnesses on this particidaué. As a result, Bendants must live with
the consequences of their decision.
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would, after the close of testimony, likely have confused the jury regarding a tangentig
immaterial matter and unnecessarily integedfactual questionggarding Valente’s
credibility to which no olgction had been made.
d) Reference to a “Situation” in Fullerton
Equally without merit is Defendants’ camition that Plaintiffs’ counsel improperly
mentioned a police matter in Fullerton, Calif@niuring closing arguments. Defs.” Mot.
at 8-9. In the course of arguing for thepimsition of punitive damage Plaintiffs’ counsel

made the following remarks:

And then the last issue jminitive damages against the
officers. That's separated apart from theompensatory
damages for the loss of a lifachthe pain and suffering.

They all got up there and saik are basically broke.
Well, we make 60 or $70,0@year, but we don’'t have many
assets.

Well, what they did is wrongThey took a man'’s life.
What they did is wrong. And as a society, we don’t want this
happlening to people. We donWe don’t want it happening to
people.

We had a recent situationwo in Southern California,
similar facts situation to this iRullerton, but we don’t want this
happening to peopleAnd these offices should be held
accountable. Their actions)diyou are going to have a
g_uestlon was it malicious, oppressi or done with reckless

isregard. When yotead the definition, intd to cause injury,
reckless disregard for their safeyypu are going to find, yes,
punitive damages are appropriatehis case for what they did
In not getting him medical attention.

9/22/11 RT at 7:17. Plaintiffs’ counseldnot elaborate or provide any details on the
Fullerton matter or mention it ageduring closing arguments.

Defendants did not object, claiming tHg]t the time of closing arguments were
made, [they] had no knowledgetbe matter.” Defs.” Mot. at 9. After trial, however,
Defendants apparently learned that the Fdtecase involved a fioe officer who was
criminally charged in theiking of a homeless man, and that published news reports
regarding the case were available at ouaddthe time closing arguments were made.
Defs.” Mot. at 9; Kloeppel Decl. Ex. C, DR57. As such, Defendants now contend that

opposing counsel violatl their agreement to avoid ntiem of other well-publicized police
-27 -
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brutality cases. Def.’s Mot. & They further aver that mgon of the Fullerton case was
particularly prejudicial since both cases inxaal the beating of a homeless person. Id.

Defendants’ arguments are meritless. aAgnitial matter, tdhe extent that
Defendants took exception to Plaintiffs’ caafis remarks, defense counsel should have
objected and sought appropriate relief from the Court. B¥ele 255 F.3d at 1145. In the
absence of a timely objection, a new triavarranted only if Defendants have shown a
“plain or fundamental error” that calls inserious question “the integrity or fundamental
fairness of the proceedings [at trial.]” kt.1148. Defendants have made no such show
as their claim of prejudice is entirely speatide and unsubstantiated. Aside from briefly
mentioning the Fullerton matter,dptiffs’ counsel provided ndetails regarding the case.
The fact that there may have been newsnts available at or around the time closing
arguments were made is inapt. The faat ttefense counsel—who are much more likely
to be aware of other high-gfile police brutality cases—adttedly had “no knowledge” of
the Fullerton matter suggests that it is highlyikely that the averageror would know of
the details regarding that case. In sura,@ourt finds that Plaintiffs’ counsel’s bare

mention of the Fullerton matter does not amdaomhisconduct nor does it warrant a new

trial.
e) “Inflammatory” Remarks
Finally, Defendants aver that Plaintiffsunsel violated the Court’s in limine order
when he stated during closing arguments tiatDecedent was “beat . . . into submission

9/22/11 RT at 99:2, and used similar “inflamorgtterms to describe the incident.” Defs.
Mot. at 912 To the extent that Defendamtisjected to Plaintiffs’ counsel’'s

characterizations of their conduthey should have interposad objection at that time.

12 All of the other citations to the recoptlovided by Defendastpertain to points
during closing arguments where Plaintiffsucsel used the word “beat” or some form
thereof. Se®efs.” Mot. at 9; 9/22/11 RT at 22:3¢4This poor guy, he’handcuffed, he’s
all beat up, they are pushing him forward22;18-19 (“He was beat pretty bad.”); 80:22-
23 (“if anyone’s loved one driend had been beaten likeatiby the police, they would
want to be checked out.”90:19-20 (“Getting someone in hamudfs, fine. But not beating
someone like this.”).
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Having failed to do so, Defendants’ have waiaeg claim of error. That aside, there wag
nothing improper in Plaintiffs’ counsel’s claaterization of the officers’ conduct toward
the Decedent.

The Court’s in limine order was specificatlyrected at Plaintiffs’ expert, Roger
Clark, and precluded him from offering “inffanatory” characterizations of the police

b1

officers’ conduct, including using terms suah“pummeled,” “beating the dickens out of,’
and “beat into submission.” Order re MatsLimine at 22 (addressing Defendants’
motion in limine no. 8f2 Neither Defendants’ motion limine nor the Court’s order was
directed at Plaintiffs’ counsel. Nor weaiay limitations imposed on closing arguments.
The Court also rejects Defendants’ contamtivat Plaintiffs’ counsel’s remarks were
“inflammatory.” The overwhelming evidence peesed at trial demonstrated that the thrge
Defendant officers repeatediyflicted blows to the Decedés body thraighout his body
with their fists, knees, legs abadtons as he lay on the groundls such, Plaintiffs’ counsel
had a substantial evidentiary mapon which to argue to theryuthat the officers “beat”
the Decedent.
3. Evidentiary Rulings

In addition to seeking a netwal on the grounds of attoey misconduct, Defendantg
contend that a new trial is wanted based on the followintjeyedly erroneous evidentiary
rulings: (1) permitting Plaintiffs to preseewidence regarding tH2ecedent’s pain and
suffering; (2) disallowing other witnesses froestifying that there was no prior trial; (3)
declining to give curative ingictions in response to Plaifs’ alleged “violations of
agreements as to motionslimine” and the references tmnchukus and the spit mask; and

(4) refusing to permit their expert Cametori‘provide expert testimony regarding the

13 |n their rep(ljy, Defendants argue for fivst time that Roger Clark violated the
Court’s in limine order by offering “variouaflammatory phrases and terms used throug
the trial, such as ‘beat into submissionDefs.” Reply at 6 (citing Supp. Kloeppel Decl.
Ex. A at 37:6-23). The Court does not consitgew arguments presented in a reply brief.
In re Rains428 F.3d 893, 902 (9thir. 2005). Defendants also mischaracterize Clark’s
testimony. He did not testify & the Decedent was “beat irdobmission” by the officers.
Rather, he merely stated tha¢ thurpose of a baton is to “&@nd protect,” as opposed to
“beating someone into submissior®/15/11 RT at 37:8-13.

=)
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training of law enforcementfiicers as to risks of injy from trained tactics and
appropriate evaluation of relatatedical care needs.” Defs.” Mot. at 5, 6, 10. “A new trig
Is only warranted on the basis of an incoregtlentiary ruling ithe ruling substantially
prejudiced a party.” United States v. 99.66 Acres of | 80 F.2d 651, 658 (9th Cir.
1992). The Court concludes that under tremdard, the rulings which form the basis of

Defendants’ motion do not justify a new trial.

Defendants’ first three arguments are fame as those which the Court has

considered and rejected abowith respect to thir fourth argument regarding Cameron,
Defendants contend that they are entitled teew trial on the ground that the Court
improperly limited the scope diis opinions. At trial, Defedants sought to have Cameron
accepted as an expert in three areas: (l)gbef force; (2) training police officers to
identify when medical care reeeded; and (3) identifying whem officer no longer needs
to monitor the condition of a detainee. 9/16RM at 57:11-15. Plaintiffs did not object to
Cameron as a use of force expert, but did olyebts being accepted as an expert as to t
remaining subjects on the grounds they wegebd the scope of his expert disclosure
report under Federal Rule of Civil Procedure 26(a)(2)ati®$9:14-16. The Court held a
sidebar conference with counseld granted Defendants theportunity to establish that
they properly disclosed imi with respect to the twareas in dispute. |t 59:17-65:7.
After reviewing Defendants’ Rule 26 report, fBeurt found that Cameron was, in fact, nc
disclosed as an expert qualified to render expartions in the areas of medical care or th
need to monitor the coitbn of a detainee. ldat 65:5-6. As a result, the Court sustained
Plaintiffs’ objections and limite@€ameron’s testimony to the use of force, as disclosed.

Rule 26(a)(2)(B) requires each party tentify any expert witness that it may call
during trial. The disclosure must be acgmanied by the expert witness’s signed written
report which discloses: (1) a completeeta¢nt of all opinions the witness will express
and the bases and reasons for the opinions; éXaths or data considst by the withess in
forming their opinions; (3) any exhibits thaill be used to summarize or support their
opinions; (4) the witness’s qualifications, inclngia list of all publications authored in the
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previous ten years; (5) a list of all other caseshich, during the previous four years, the
witness testified as an expert at toalby deposition; and j&G statement of the
compensation to be paid for the study &astimony in the case. Fed. R. Civ. P.
26(a)(2)(B). A party must provide its expaintness disclosures “#e times and in the
sequence that the court orders.” Fed. R. Bi\26(a) (2)(C). “Rul&7(c)(1) gives teeth to
this requirement” by automatically excludiagy evidence not properly disclosed under
Rule 26(a), irrespective of the party’s bad fathwillfullness. Yeti by Molly Ltd. v.
Deckers Outdoor Corp259 F.3d 1101, 110@®th Cir. 2001); e.g.Pickern v. Pier 1
Imports (U.S.), InG.457 F.3d 963, 969 n.5 (9th Cir. 20@4} is not an abuse of discretion

to exclude a party’s expert testimony when theaty failed to disclose the expert report by
the scheduling deadline and that party readgraiuld have anticipatd the necessity of
the witness at the timaf the deadline.”).

In the instant case, Defendants do ngpualis that their Rule 26 report failed to
disclose Cameron as an expert in the apé&sining police officers to identify when
medical care is needed an@mtifying when arofficer no longer neds to monitor the

condition of a detainee. Rather, ©giLanard Toys Ltdv. Novelty, Inc, 2010 WL

1452527 (9th Cir. Apr. 13,0), Defendants argue that Plaintiffs cannot claim either
prejudice or surprise resulting from Cameramslisclosed opinions on the theory that thq
had the opportunity to gese him on these issues. Defs.’ Mot. at1However, Lanard
merely ruled that notwithstandirigule 37(c)(1), a district couretains discretion to excuse
the failure to timely comply witfiRule 26’s disclosure requiremis if the failure to disclose

was “justified or is harmless.2010 WL 1452527, at *6 (citing Yeti by Molly59 F.3d at

1106-1107). In this case, Def#ants have offered no justifigan for their non-disclosure.
Nor have they shown that themdisclosure was harmless.
The mere fact that Plaintiffsad the opportunitio depose Cameron before trial is g

little moment. It is axiomatic #t one of the purposes of R@é’s disclosure requirement

14 Lanardis unpublished and therefore is poecedential under Ninth Circuit Rule
36-3.
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IS to place the opposing party natice of the expert’s opiniorie enable them to determing

1%

what areas to explore with the expert, as asglto determine whether to designate rebuttal
experts. Given Defendants’ failure to dase Cameron’s opinions relating to training,
Plaintiffs had no reason to, and did retpend time and resourcesguestioning him on
undisclosed opinions. Sé&doeppel Decl. Ex. B, Dkt. 257Given these circumstances, the
Court finds, as it did during trial, that Defdants’ failure to disclose Cameron’s opinions
on the matters pertaining to training was raigustified nor harmless. The Court’s
limitation on the scope of Cameron’s testimy was entirely justified and thus does not
justify a new trial.

4, Claims Against Officer Whitmer

Lastly, Defendants argue that Officer Whitneentitled to judgment as a matter of
law on Plaintiffs’ claim for deliberate indifferea to serious medical needs. Defs. Mot. at
12-15. They contend that because the jumnibin his favor on Platiffs’ excessive force
claim, the verdict against him on the delite indifference claim necessarily is
“inconsistent” and therefore muse¢ set aside. Alternativelfplaintiffs contend that Officer
Whitmer is entitled to a new trial.

The fundamental flaw in Defendants’ argument is that it ignores the legal
distinctions between a claimrfexcessive force and a claim for deliberate indifference to
serious medical needs. Allegations of essiee force are exanmed under the Fourth
Amendment’s prohibition on weasonable seizures, and require a showing that the law
enforcement official used objectivaeljwreasonable force on the plaintiff. Se@ham v.

Connor 490 U.S. 386, 394 (1989). In contrasteliberate indifference claim, which is

grounded on the Fourteenth Amendment, is shatvere the official is aware of a serious

medical need and fails to adequately oggp Simmons v. Navajo Cnty., AriA09 F.3d

1011, 1018 (9th Cir. 2010 Defendants cite to no authoritysupport of their contention
that a finding of no liabilityon an excessive force claitompels the same finding on a

claim for deliberate indifference to serious medical needs.
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Defendants next assert that the jury Eatla substantial basis for its finding that
Officer Whitmer was deliberately indifferent. Defs.” Mot. at 13. Specifically, they argu
that Officer Whitmer did not witness the usé‘firce indicating any significant injury,”
did not observe any injuries dime Decedent and was not imved in transporting him to
the HCCF. _Id.However, Defendants’ failure to bgra Rule 50(a) motion challenging the
sufficiency of the evidence as to Officer Whitmer foreetotheir ability to do so through a
Rule 50(b) motion._Freund v. Nycomed Amersh&di7 F.3d 752, 761 (9th Cir. 2003) (“A

party cannot raise arguments in its post-makion for judgment as a matter of law under
Rule 50(b) that it did not raise in its prerdiet Rule 50(a) motion.”). The Court further
rejects Defendants’ argument based on their fatmprovide any citations to the record tg

support their conclusory assertions. Sested States v. Rewal889 F.2d 836, 852 n.7

(9th Cir. 1989) (noting that the failure to providéations to the recortb support claim of
error “would justify rejectingappellant’s] claim entirely.”).

There was more than ample evidence anihtesy presented at ttifor the jury to
find Officer Whitmer liable on Plaintiffs’ ddderate indifference claim. Officer Whitmer
testified that he witnessed the other officepzeatedly strike the Decedent with their bato
and kick him as he lay ondlground. In addition, Offer Whitmer admitted—and other
witnesses confirmed—that he kicked the Dec¢d@ad struck him with his baton. While
the other officers restraindde Decedent on thground, Officer Whitmer sprayed the
Decedent directly in the facetv pepper spray from a dista of only seven inches.
Although aware of the considerable amounfoofe used against the Decedent, not once
did Officer Whitmer bother to check on tbecedent’s well-being or assess whether he
required medical attention. Notably, Offid&thitmer conceded that a person subjected t
the amount of force which the officers had usaddecedent may require medical attentig
beyond that which could be provided at HGC@Rd that he had offered to follow Officer

Laird in case he wanted to take the Decedetitddospital. From tk and other evidence

presented at trial, the juppuld easily find that Officer Whitmer knew of, but ignored, the

Decedent’s serious medical needs. Based oretieed presented, tif@ourt concludes that
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Officer Whitmer is entitled tmeither judgment as a matter of law nor a new trial. See
Wallace v. City of San Diega@t79 F.3d 616, 624 (9th Cir. @D) (“A jury’s verdict must be

upheld if it is supportetly substantial evidence.”).
.  MOTION TO STAY ENFORCEMENT OF JUDGMENT

The second motion before the Court idédelants’ motion to stay enforcement of
the judgment pending appeal. Dkt. 261. Defmnts first contend that they are entitled to
an automatic stay of the judgmt without a superseds bond under Federal Rule of Civil

Procedure 62(f). In the alteringe, they request that ing¢revent that Rule 62(f) is found

inapplicable, that the Court wa the bond requirement. Finally, Defendants argue that |i

the bond is not waivethat the Court set the bond ambbased solely on the $75,000
punitive damage award. Plaintiffs chalige each of Defendants’ contentions.

A. AUTOMATIC STAY

Under Federal Rule of Civil Procedure &g (a district court’s judgment becomes
final and enforceable fourteen days after judgime entered. “At that time, a prevailing
plaintiff is entitled to exedi# upon a judgment.” Sé&eolumbia Pictures Tel., Inc. v.
Krypton Broad. of Birmingham, Inc259 F.3d 1186, 1197 (9thrCR001). In general, to

stay the execution of a judgmetite appellant must post a supersedeas bond. Fed. R.
P. 62(d). “The stay takes effect whigne court approves the bond.” I@The purpose of a

supersedeas bond is to secure an appelleedioss that may result fnrothe stay. Rachel
v. Banana Republic, Inc831 F.2d 1503, 1505 n.1 (9thrC1987). “The posting of a bond

protects the prevailing plaintiff from the rigi a later uncollectible judgment and
compensates him for delay in the entrytred final judgment.” _NLRB v. Westpha859
F.2d 818, 819 (& Cir. 1988).

Defendants contend that they are entitled stay as a matter of right without a

supersedeas bond undaibsection (f) of Rulé2, which states:

Stay in Favor of a Judgmat Debtor Under State Law. If a
judgment isa lien on the judgment debtor’s property under the
aw of the state where the court is located, the judgment debtor
is entitled to the same stay efecution the state court would
give.
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Fed. R. Civ. P. 62(f) (emphasis added). Urites rule, a judgment debtor is entitled to a
stay in federal court only if, under Califordaw, (1) the judgment is a lien on the propert
of the judgment debtor and (2) the judgmeabtor would be entitled to stay if the
judgment were rendered in stateurt. Aldasoro v. Kennerspf15 F. Supp. 188, 190
(S.D. Cal. 1995).

The parties dispute whetheethirst prong of Rule 62(f),e., that “the judgment is a
lien on the judgment debtor’s property untter law of the state where the court is
located,” has been satisfied. Under California law, a judgment is not a lien unless ang
such time as the creditor recerthe judgment in #hcounty where the O&r’'s property is
located. _Se€al. Code. Civ. Proc. 8§ 697.310(& judgment lien on real property is
createdunder [California Code of Civil Proceduge597.310] by recording an abstract of g

money judgment witlthe county recorde?) (emphasis added); see aldo8 697.060(a)

(“An abstract or certified copgf a money judgment of a court of the United States that i
enforceable in this stateay be recorded to crestigudgment lien on real property . . . .")
(emphasis added). In view of these requiresygdalifornia district courts have uniformly
concluded that a federal judgmt rendered in California does not trigger the provisions (
Rule 62(f). _Aldasorp915 F. Supp. at 190 (denying regtifor stay of judgment under
Rule 62(f) on the ground that “a judgment is adien on real property in California”);

accordRibbens Int'l v. Transport Int'l Pool, Inc40 F. Supp. 1141143 n.2 (C.D. Cal.

1999) (“California is not a state in whiehjudgment is automatically a lien upon the

property of the judgment debtoy,’Acevedo-Garcia v. Vera-Monrqi@96 F.3d 13, 17-18

& n.5 (1st Cir. 2002) (citing Aldasonwith approval and holding that Rule 62(f) is
inapplicable since Puerto Rico law providedt a judgment becomes a lien only after thg
creditor obtains a writ ofttachment from the court).

Defendants urge the Court to disregard Aldasomd its progeny, arguing that the
“relatively minor action of recording or filjna judgment” to transform a judgment into a
lien under California law does not foreclogmbcation of Rule 62(f).Defs.” Reply at 3,
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Dkt. 272. Defendants cite HobanWash. Metro. Area Transit Autl841 F.2d 1157, 1158
(D.C. Cir. 1988) and Smith v. Village of Maywoaddo. 84-2269, 199WL 277629, at *1
(N.D. lll. Dec. 20, 1991) which concluded that Rule 62(f) applies where the applicable

law provided that a judgment, once recordmuaerated as a lien on real property of the
debtor. Neither opinion, however, providesy legal analysis or cites any decisional
authority to support this conclusion. dddition, neither decision addresses the plain
language of Rule 62(f), which specifies that ttebtor is entitled to a stay only where the
‘ludgmentisalien....” Fed. R. Ci\P. 62(f) (emphasis added); 3&#ittlestone, Inc. v.
Handi-Craft Ca.618 F.3d 970, 973 (94@ir. 2010) (“Our interpetation of the Federal

Rules of Civil Procedure begins with the relevant rule’s ‘plaiammgg.”). For these

reasons, the Court finds neither decision persuasive.

Even if the judgment at issue constitutgelien against Defendants’ property under
California law, Defendants have not demonstlahat the secondgmrg of Rule 62(f) has
been met. Defendants rely on Californiad@ of Civil Procedure § 995.220, which

provides that:

Notwithstanding any other statutea statute provides for a
bond in an action or proceedingcluding but nblimited to a
bond for issuance of a restraining order or injunction,
appointment of a receiver, or stafyenforcement of a judgment
on appeal, the following public entities and officers are not
required to give the borahd shall have the same rights,
remedies, and benefits déishe bond were given:

(a) The State of California or the people of the state, a
state agency, department, dieisj commission, board, or other
entity of the state, or a state officer in an official capacity or on
behalf of the state.

(b) A county, city or district, or public authority, public
a?encY, or other political subdivigi in the state, or an officer
of the local Bubllc entity in aaofficial capacity or on behalf of
the local public entity.

(c) The United States or amstrumentality or agency of
the United States, or a federal o#fr in an official capacity or
on behalf of the United States instrumentality or agency.

Cal. Code Civ. Proc. § 995.220 (emphasis added).

Defendants are correct that 8 995.220(bgves the City of th requirement to post

a bond to secure a stay of a money judgment.\V\Betier Redevelopment Agency v.
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Oceanic Arts33 Cal.App.4th 1052, 1059995) (“Under sectioA95.220, subdivision (b)
plaintiff [a public redevelopment agencylagempt from the bond requirements otherwis
required to stay enforcement of a mofeygment.”). Officers Laird, Winkle and

Whitmer, however, were suedtimeir individual capacitiesAs such, the officers are

outside the purview of § 9920(b). Defendants attempt to sidestep this critical

distinction, claiming that “thendividual officers have beetefended in this action by the

City of Eureka, and the judgments againsinh upon approval by the City Council, will be

paid by the City.” Defs.’ Reply at®3. That contention misses the point. Nothing in
8§ 995.220(b) states or suggests that iwigions may be extendéol a non-enumerated
party who has been represehtend may be indemnified laycovered entity. Tellingly,
Defendants cite no authority to support thevel interpretation of this statute.
Defendants further contend that even if the officers are not exempted from the |
requirement under § 995.220)( only $75,000 of the judgaent (i.e., punitive damages
award) is attributable to therand that the remaining $4,500,000 of the judgment would
automatically stayed und®ule 62(f). This argumenta@orrectly assumes that the
$4,500,000 compensatory damage award was leridagainst the City. To the contrary|
the compensatory damage awardweandered against the City ath@ individual officers,
who are jointly and severally liable for the judgment. Beevey v. Estes65 F.3d 784,
792 (9th Cir. 1995) (parties sued under 8§ 188% be held jointly and severally liable for

their actions). Thus, even if the City neeexempted from the bond requirement under

15 Though not cited by Defendants, Calif@ Code of Civil Procedure § 825(a)

rovides, in relevant part, that: “If the pubdeintit?/] conducts the defense of an employee
ormer employee against any claim or astwith his or her reasonable good-faith
cooperation, the public entiB}{laII pay any judgment basedtbon or any compromise or
settlement of the claim or action to which lic entity has agreed.” A public entity
may pay punitive damages onlytime event it finds that (Xhe employee was acting withir
the course and scope of his or her employnm(@ptat the time of th incident the employee
acted, or failed to act, in good faith, without at¢tmalice and in the apparent best interes
of the public entity, and (3) payment of the aiadr judgment would be in the best interes
of the public entity. Cal. Code Civ. Proc. 258b). The City has yeo decide whether it
will indemnify the individual officers for thpunitive damage awardé\dditionall%/, nothing
in 8 825 provides that an employee indemdity his or her employer under that section
also is entitled to the shelter of 8 995.220(bkre, as here, the erngkes are sued in their
individual capacity.
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8 995.220(b), the officers remain potentidi@ble for the full amount of the damages
awarded by the jury.

B. DISCRETIONARY WAIVER

Defendants submit that if Rule 62(f) is desimnapplicable that the Court waive thg

bond requirement on the thedhat the City has sufficiémesources to satisfy the

judgment. District courts have “inherent discretionary authority in setting supersedeas

bonds[.]” Rachel831 F.2d at 1505 n.1. This incldile “discretion to allow other forms

of judgment guarantee,” Internationall@meter, Corp. v. Hamlin International

Corporation 754 F.2d 1492, 1495 (9@ir. 1985), and “broad disetionary power to waive
the bond requirement if it sees fit,” Wwasend v. Holman Consulting Corporati@&31 F.2d

788, 796-97 (9th Cir. 1989). Generally, “theamt of the bond shoule sufficient to pay

the judgmenplus interest, costs and anyher relief (e.g. attornefees) the appellate court

may award.” Christopher A. Goelz & MeredithWatts, California Practice Guide: Ninth

Circuit Civil Appellate Practic4 1:168 (TRG 2011). “Thpurpose of a supersedeas bon(

IS to secure the appellees from a lossilteng from the stay of execution and full
supersedeas bond should therefore be required.” R&3ieF.2d at 1505.

The appellant has the burden to “objectively demonstthgefeasons for departing
from the usual requirement of a full supersadeand._Poplar Grove Planting & Refining
Co., Inc. v. Bache Hasley Stuart, In600 F.2d 1189, 1191 (5@ir. 1979). A waiver of

the bond requirement may be appropriate where: (1) “the defendant’s ability to pay thg¢
judgment is so plain thatdtcost of the bond would beasste of money”; and (2) “the
opposite case, . . . where the requirement vput the defendant’stoér creditors in undue

jeopardy.” _Olympia Equip. Leasy Co. v. W. Union Tel. Co786 F.2d 794, 796 (7th Cir.

1986). When determining whethi® waive the supersedeas bond requirement, courts h

examined the follwing criteria:

(1) the complexity othe collection process; T$2) the amount of
time required to obtain a judgmeatfter it is affirmed on appeal;
(3) the degree of confidence thhe district court has in the
availability of funds to payhe juddgment; (4) whether the
defendant’s ability to pay the judgmtds so plain that the cost
of a bond would be a waste money; and (5) whether the
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defendant is in such a preaass financial situation that the
re?uwemer_\t to post a bond would place other creditors of the
defendant in an insecure position.

Dillon v. City of Chicage 866 F.2d 902, 904-905 (7thrCi988) (internal citations and
guotation marks omitted); United States v. Moywo. C 07-0051(6BA, 2008 WL
3478063, at *12 (N.D. Cal. Aud.2, 2008) (noting that distti courts within the Ninth

Circuit “regularly use thesfactors”) (Armstrong, J.).

Here, Defendants contend that through thieissurance pool provided by Redwoo(
Empire Municipal Insurance Fund (“REMIFand the California Joint Powers Risk
Management Authority (“CIJPRMA”), the Cityas sufficient funds to pay the judgment.
Clovis Decl. 1 2, Dkt. 261-1; Ferguson DegR, Dkt. 261-3. The Court is not persuaded
by Defendants’ showing. While the represd¢ives from REMIF and CJPRMA assert that
there are no coverage issues, neither@itistates that theiespective funds will
unconditionally satisfy thgidgment in this actioff “[U]ntil there is absolute certainty
that the [entity] has agreed unconditionallypty the judgment in this case, the mere
existence of such posdiity is an unacceptable substitdte the guarantees provided by a
supersedeas bond.” Perez Rodriguez v. Rey HernaBdé#. Supp. 2d 227, 231 (D.P.R.
2004).

In any event, Defendants’ ability to payetjudgment is but one of many factors the

Court is to consider in emection with a request to wa a supersedeas bond. $aéon,
866 F.2d at 904-905. Defendants’ motion neglects toeaddiny of the other Dillon

factors, and the Court declines to do so sua sponteln&ee Towers of Wash. v. Wash.

350 F.3d at 929 (“Our adversarial systeme®lbon the advocatesitdorm the discussion

and raise the issues to the court. . . . [WWgee held firm againgonsidering arguments

16 Defendants attempt to rectify themsadentiary deficiencies by submitting
expanded, reply declarations from Messrsgkson and Byrne Conley. Reply at 6-7;
Ferguson Reply Decl., Dkt. 272-2; Clovis Replecl., Dkt. 272-2. It is improper,
however, to submit new factual imfoation in a reply brief. Sebovar v. U.S. Postal
Serv, 3 F.3d 1271, 1273 n.3 (9thrC1993) (“To the extent thahe [reply] brief presents
new information, it is improper.”Docusign, Inc. v. Sertifi, Inc468 F. Supp. 2d 1305,
1307 (W.D. Wash. 2006) (striking newfenmation and opinions in an expert's
supplemental declarationtsmitted with a reply brief).
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that are not briefed.”). Thus, the Courtjtsdiscretion, finds that Defendants have failed
to make a persuasive showing that a waivehefoond requirement is warranted in this
case.

C. BOND AMOUNT

Defendants argue that should the Court negaibond that the amount of such bon
be for $75,000, the amount thie punitive damage award, tre ground that the REMIF
and CJPRMA will cover any the remangi compensatory damages portion of the
judgment. This argument failsr the reasons set forth above.

Plaintiffs request that the Court require athan the amount of 1.25 to 1.5 times th
$4,575,000 judgment. Pls.” Opp’n at 6, Dkt027Rule 62(d) is silent as to the required
amount of a supersedeas bondd.Fe. Civ. P. 62(d). “The pdecessor to present [Federa
Rule of Civil Procedure] 62(d), originally GihRule 73(d), had directed that the amount g
the bond be computed by the district courintdude ‘the whole amount of the judgment
remaining unsatisfied, costs on the appealraste and damages for delay, unless the col

after notice and hearing and for good cause shown fixes a different amount or orders

security other than the bond.” plar Grove Planting and Refining C600 F.2d at 1191.
Although Rule 62(d) lacks similar languatgeits predecessor, “it has been read
consistently with thearlier rule.” _Id. “Although practices vary among judges, a bond of|
1.25 to 1.5 times the judgmaeisttypically required.”_Se€hristopher A. Goelz &
Meredith J. Watts, California Practice Guitienth Circuit Civil Appdlate Practice { 1:168
(TRG 2011)). Accordingly, tetay execution of the judgmt pending apgal, Defendants
must file a supersedeas bond equal &42f Plaintiffs’ $4,575,000 award, i.e.,
$5,718,750._SeAm. Ass’'n of Naturopathi®hysicians v. Hayhurs?27 F.3d 1104, 1109

(9th Cir. 2000) (holding that district court adtwithin its discretion in ordering defendant
to post a $30,000 bond secure a $11,900 judgment).
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CONCLUSION

For the reasons stated above,
IT IS HEREBYORDERED THAT:

1. Defendants’ Motion for Judgment as attdaof Law, or in the Alternative,

Motion for a New Trial is DENIED.

2. Defendants’ Motion to Stay Enforcement of Judgment is DENIED.
3. This Order terminatd3ocket 256 and 261, arstipersedes Docket 295,

which is stricken.

IT IS SO ORDERED.
Dated: March 16, 2012 wéaadu. A M

SAUNDRA BROWN ARMSTRONG
United States District Judge
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