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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

BRENDA DAVIS ard DAVID ROY, Case No: C 08-4481 SBA
Plaintiffs, ORDER DENYING MOTION
TO REOPEN DISCOVERY
VS. FOR LIMITED PURPOSE
CALIFORNIA DEPARTMENT OF Docket 183
CORRECTIONS AND REHABILITATION,
et al.,
Defendants.

Plaintiffs Brenda Davis ("Das") and David Roy ("Roy") @lectively, "Plaintiffs")
bring claims against Defendantalifornia Department @&orrections and Rehabilitation
("CDCR"), David Mandel ("Madel"), and Timothy McCarthy fcCarthy") (collectively,
"Defendants") for, among other things, gendiscrimination, sexual harassment, and
retaliation under Title VII of the Civil RightAct of 1964 and 42).S5.C. § 1983. On
November 24, 2010, the Court issued an order granting sgymuacgment in favor of
Defendants as to Plaintiffs' firssecond, third,durth, and fifth claims. Dkt. 165. The
Court declined to exercise supplementalgdiction over Plaintiffs' remaining state law
claim, and dismissed that claim without pregedi Id. On June 6, 2012, the Ninth Circuit
issued an order reversing the Court's grasuofimary judgment and remanded the case
further proceedings. Dkt. 179'he Ninth Circuit held thahe record presented several
contested factual issues that, if resolvethm Plaintiffs' favor, would allow both Roy and
Davis to succeed on their retaliation claim] ®avis to succeed on each of her other

claims. Id.
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The parties are presently before the CouarPlaintiffs' motion to reopen discovery
for limited purpose. Dkt. 183. Defendants opptiee motion. Dkt. 186. Having read anc
considered the papers filed in connectiathwhis matter and begnfully informed, the
Court hereby DENIES Plaintiffs’ motion, for theasons stated below. The Court, in its
discretion, finds this matter suitable for resmn without oral argum#&. See Fed.R.Civ.P.
78(b); N.D. Cal. Civ. L.R. 7-1(b).

l. DISCUSSION

Plaintiffs move to reopen discovery fitie purpose of depaxgl McCarthy, Mandel,
Steven Veit ("Veit"), and David Ahambault ("Archambault”). Pldtn. at 2. Plaintiffs
assert that taking the depositiofithese individuals is criticab their case because Mande
was the primary discriminatory actor and subjected Davis to an ongoing course of sex
harassment, McCarthy retaliated against Baxhen she took her reports of Mandel's
harassment outside his immediate chaioashmand, Archambault is aware of numerous
communications that demonstrate the disaratory and retaliatoryntention of both
Mandel and McCarthy, and Veit kiwehat Davis was "critical inlefendant's ability to meet
the inmate care mandate imposed by the Plataiveeced. Plaintiffs contend that the
Court may reopen discovery for good cause uRide 16(b) or under Rule 6(b)(B) based
on excusable neglect.

A. Rule 16

Pursuant to Federal Rule of Civil Proceeld6(b)(3)(A), district courts must enter g
scheduling order to establisleadlines to, among other tgs) "complete discovery" and
"file motions." Once a Rule 16 scheduling order is entered, the schedule "may be mo
only for good cause and with the judge's cohsefed.R.Civ.P. 16(b)(4). "A scheduling
order is not a frivolous piece of paper, idlytered, which can be cavalierly disregarded b

counsel without peril."_Johnson v. MammothcReations, Inc., 975 F.2d 604, 610 (9th Ci

1992) (citation and quotations omitted).
In assessing whether there is "good causeler Rule 16(b), the court "primarily

considers the diligence of therpaseeking the amendment." hitson, 975 F.2d at 609. A
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pretrial schedule may be modified "if it canme&sonably be met despite the diligence of
the party seeking the extension." Id. Buthe party seeking the modification of the
scheduling order "was not diligerthe inquiry should end.Id. "[C]arelessness is not
compatible with a finding ofitigence and offers no reason figrant of relief."_ld.

The Court finds that Plaintiffs haveilled to demonstrate good cause to reopen
discovery under Rule 16. Discovery in thaaitter closed on May 3, 2010. Dkt. 69.
Plaintiffs, however, did not file the instamtotion to reopen discovery until November 6,
2012. Dkt. 183. Plaintiffs doot argue that they have acwditigently in seeking to modify
the pretrial scheduling order. deed, Plaintiffs do not offer any authority or legal analysi
in support of their contention that reopening discovery under Rule 16 is appropriate.
Accordingly, because it is cleaom the record that Plaintifisave not acted diligently in
seeking to modify the Couwstpretrial scheduling order,dhtiffs' request to reopen
discovery under Rule 16 is DENIED.

B. Rule6

Federal Rule of Civil Procedure 6(b)(B)opides that "[w]hen an act . . . must be
done within a specified time, the court méyr,good cause, extend the time . . . on motio

made after the time has expired if the party thiteact because of excusable neglect." S

also Lujan v. National Wildlife Federatioa97 U.S. 871, 896 @B0). To determine

whether a party's failure to mea deadline constitutes "excueabeglect," courts apply a
four-factor test examining: (Ihe danger of prejudice to tl@posing party; (2) the length
of the delay and its potential impact on the proceedings; (3) the reason for the delay,
including whether it was withithe reasonable control of the movant; and (4) whether th
movant acted in good faith. Pioneer Inv. Se®@o. v. Brunswick Assocs. Ltd. P'ship, 507
U.S. 380, 395 (1993); Ahanchian v. XenontRies, Inc., 624 F.3t253, 1261 (9th Cir.
2010); Bateman v. United States Postal S&%1 F.3d 1220, 1223224 (9th Cir. 2000).

Plaintiffs contend that they failed tteepose McCarthy, Mandel, Veit, and

Archambault prior to the May 3, 2010 diseoy deadline because ooktheir attorneys,
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Abraham Goldman ("Goldman®as suffering from serious health complications during
the discovery period arising out of cochl@aplant surgery undertaken to correct his
deafness. Pls.' Mtn. at 2-3. According to Phiffs, Goldman's "failure to complete the
depositions is excusable because he wablena conduct themwithin the original
discovery deadline[] solely as the result of physical illness and through no fault of his
own." 1d. at 4. In addition, Plaintiffs argue that a finding of excusable neglect is
appropriate because: (1) "th@oested depositions are crititalplaintiffs' case and there
will be no prejudice to defendemin allowing them"; (2)[t]he length of delay was
unavoidable as it was the result of plairgiffounsel's physical ilEss and an intervening
appeal,” and "such delay will natlversely impact the procerds as the case is on remar
and subject to a new trial schedule"; and (8ytthave at all timeacted in good faith; the
failure to complete these depositions was entioeltyof their control.”_ld. at 3-4.

The first two factors, prejudice to themmoving party (i.e., Defendants) and the
length of the delay and its potential impacttloa proceedings, weigh against a finding of
excusable neglect. The discovery deadlin@rex approximately two and a half years
before the instant motion was file The parties filed their pretrial documents in the fall o
2010. Had the Court denied Defendants' arofor summary judgment, trial in this case
would have commenced on December 6, 20&en that this case is ready to proceed tc
trial, the Court finds that reopening discovatythis juncture will prejudice Defendants.
Reopening discovery will substigally delay the resolution of this case and will increase
the likelihood that key witreses may become unavailable or that their memories of the

events at issue in this action will fade.

! Goldman died while this caseas on appeal. Pls." Mtn. 2t Plaintiffs retained
new counsel following the death of Goldman. Flaintiffs are also currently represented
by Goldman's former co-coundeavid Springfield ("Springfield™). It is undisputed that
Springfield has represent@&tiaintiffs from the commencement of this action.

2 Plaintiffs do not specify the date tHabldman underwent cochlear implant
surgery. According to Springfield, @Gman suffered from "severe and debilitating
headaches and excruciating pastused by the infections insheéar and his surgeries," and
that these "complications" made it impossiloiehim to depose McCarthy, Mandel, Veit,
and Archambault. Springfield Decl. {1 2-3, Dkt. 183-3.
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The third factor, the reason for the delay and whether it wthgwthe reasonable
control of Plaintiffs, also weighs against ading of excusable neglect. Plaintiffs argue
that Goldman's physical ilinesstige reason for the delay. PIs.' Mtn. at 2-3. According t
Plaintiffs, they were unabl® take the depositions of McCarthy, Mandel, Veit, and
Archambault prior to the discovery deadline dué€oldman's "seriousealth issues.” 1d.
at 2-3. However, the evidengethe record contradicts Pldiffis statement. The evidence
submitted by Defendants shows that Plaintiffs' counsel made a daideasion "not [to]
take depositions to keep costs as reasonalgessible."_See Lowhurst Decl., Exh. A (e-
mail from Goldman to defense counsel dated May 20, 2010).

In their reply, Plaintiffs concede thatih counsel made a conscious choice not to
take any depositions befotige discovery deadline. See PReply at 2. Plaintiffs admit
that "cost containment" was the reasonlifoiting discovery prior to the discovery
deadline. PIs.' Reply at®2However, they argue for the firsme that "Goldman's physical
condition made it impossible for him to timedgek leave to comgkethe[ ] depositions™”
after the discovery deadline had passed. 1d.3at Zhe Court rejects this argument. First
the Court may disregard this argument becausastraised for the fitgime in Plaintiffs’
reply brief. See Zamani v. Carnes, 492d/990, 997 (9th Cir. 2007); Dream Games of
Ariz., Inc. v. PC Onsite, 561 F.3d 983, 9@8h Cir. 2009) (arguments that are "not

specifically and distinctly gued in [the] opening brieire waived). Second, this
argument lacks merit. The salient inquiry isetirer Plaintiffs failed to act (i.e., complete
discovery) prior to the discovery deadline due to excusable neglect, not whether they
to act (i.e., file a motion toeopen discovery) after the ddiad due to excusable neglect.

See In re Four Seasons Securities Laws atitoop, 493 F.2d 1288, 1290 (10th Cir. 1974)

(excusable neglect requires, among othemgthitia reasonable basis for not complying

3 Defendants assert that thd not in any wg obstruct Plainffs' attempts to
conduct discovery;" rather, they reasondlalycommodated Plaintiffs' numerous requests
for extensions." Defs.' Oppt 5-6. According to Defendts) "Plaintiffs' counsel silently
allowed the discovery cut-off date to expivéhout taking any depositions or propounding
any proper discovery requests.” Id. atHaintiffs do not dispute these assertions.
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within the specified period"); Putnam v. M@&r833 F.2d 903, 905 (10th Cir. 1987) (same).

While Plaintiffs’ counsel's delibate failure to take depositiomgthin the discovery period
may give rise to a claim of malpracticegdoes not constitute excusable neglect for
purposes of failure to meet a deadlinee Satshaw v. Trainer Wortham & Co., Inc., 452
F.3d 1097, 1101 (9th Cir0B6) ("[P]arties should be bod by and accountable for the

deliberate actions of themselves and thieosen counsel. Thiacludes not only an
innocent, albeit careless or negligent, attorney mistakelbaiintentional attorney
misconduct. Such mistakes are more appately addressed through malpractice
claims.").

Moreover, even assuming thiae reason for Plaintiffs’' cosal's failure to act after
the discovery deadline is relevant to whettiscovery should be reopened, Plaintiffs hav
not shown excusable neglect. While it is igpdted that Goldman anticipated filing a
motion to reopen discovery before tridie failed to do so. Further, while Defendants do
not dispute that Goldman sufésl from health issues relagj to his cochlear implantsa
review of the record reveathat Goldman's health dnbt prevent him from performing
litigation tasks in the approximely seven months from the d@e@ry deadline to the entry
of summary judgment, including filing a leigtopposition to Dendants' motion for
summary judgment, participatimg a settlement conferencendifiling pretrial documents.
See e.g., Dkt. 126, 139, 1564, 153, 156, 158, 161-163.

Given Goldman's participation in this lisgon following the dscovery deadline and
the lack of medical evidence substantiating thereof his health issues, the Court is not
persuaded that Goldman's health preventedffom moving to reopediscovery after the
discovery deadline. See Dobard v. Unitedé&dddistrict Court for Northern California,

1994 WL 615719, at *2 (9tRir. 1994.) (UnpubDisp.) (district court did not abuse its

4 See Dkt. 73 (Joint Case Managemeanference Statement, filed May 24, 2010).

~ °Plaintiffs did not submit any medicalidence in conneain with the instant
motion that substantiates their claims regagdhe extent of Goldman's medical issues
related to his cochlear implants.
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discretion in finding no excusable neglectamthe deadline was enveek prior to the
party's alleged illness, the party failed to sabsate his illness andas "well enough to
file two lengthy motions"). Plaintiffs haveot provided an explaion reconciling their
claim that Goldman was unable to file a roatto reopen discovery with the fact that
Goldman performed numerous litigation task®r the discovery deadline. Nor have
Plaintiffs explained why Goldnmacould not have delegated the filing of a motion to reop
discovery to his co-counsel Springfield. eSslamic Republic of Iran v. Boeing Co., 739

F.2d 464, 465 (9th Cid.984) (under "excusable neglectarstiard of Fed.R.App.P. 4(a)(5),

the illness of counsel "may amount to extchoary circumstances ven the illness is so
physically and mentally disabling that coulnisaunable to file the appeal and is not
reasonably capable of communicating tecooinsel his inability to file.").

The fourth factor, whether the movant adtedgood faith, does nateigh in favor of
finding excusable neglect. Plaintiffs have detnonstrated that this factor supports a
finding of excusable neglect. As noted abd®ajntiffs’ counsel m#e a deliberate decisior
not to take depositions within the discoy@eriod "to keep costs as reasonable as
possible." Lowhurst Decl., Exh. A. Thaltae to meet the discovery deadline was not
based on inadvertence, miscalculation, odigegce. Instead, Plaintiffs' counsel made a
deliberate strategic decision to proceed td without taking any dgositions. _See Pincay
v. Andrews, 389 F.3d 853, 855 (9th Cir. 20(B&rzon, J., concurringhoting that "the
lawyer did within the appea@eadline period make an effort, although an exceedingly pg
one, to ascertain the appeal deadline; he didgnotre the issue entirelyand that the "the
existence of some effort to memgipeal deadlines is not simmyidence of good faith. The
good faith consideration goesthe absence of tactical strategic motives, not to the
degree of negligence.").

In sum, the Court concludes that the vala factors weigh against a finding of
excusable neglect. Accordingly, because Efésrhave not shown exsable neglect, their

motion to reopen discovery for limited purpose is DENIED.
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[, CONCLUSION
For the reasons stated aboMel|S HEREBY ORDERED THAT:

1. Plaintiffs' motion to reopen digeery for limited purpose is DENIED.

2. A Case Management Cenénce is scheduled féipril 11, 2013 at 2:45

p.m. Prior to the date scheduléar the conference, the parishall meet and confer and
prepare a joint Case Management Confer&taeement. Plaintiffs are responsible for
filing the joint statement no lesisan seven (7) days prior tcetisonference date. The joint
statement shall complyithh the Standing Order for All Judg of the Northern District of
California and the Standing Ordegsthis Court. Plaintiffare responsible for setting up
the conference call, and on the specified date and time, shaB1a)I1§37-3559 with all
parties on the line.

3. This Order termiates Docket 183.

IT IS SO ORDERED.

Dated?3/25/13 M
SAUNDRA BROWN ARMSTRONG

United States District Judge




