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L ./ DETERT, MORAN & ARNOLD LLP

August 6, 2010

Honorable Magistrate Judge Edward Chen

U.S. District Court for the Northern District of California
Phillip Burton United States Courthouse

450 Golden Gate Avenue, 15t Floor

San Francisco, CA 94102

Re: Herrington v. Johnson & Johnson Consumer Cos., Inc., et al
No. C09-1597 EMC (N.D. Cal.)

Dear Judge Chen:
Pursuant to the July 28. 2010 hearing in the above-referenced matter, please find attached the

ESI Joint Discovery Protocol agreed upon by the parties.

Sincerely,

/s/ Stephanie Sheridan

Stephanie Sheridan
Counsel for Defendant L’Oreal USA, Inc.

cc: Shayne Stevenson, Hagens Berman Sobol Shapiro LLP, Attorney for Plaintiffs
Defense counsel (via e-mail)


http://dockets.justia.com/docket/california/candce/4:2009cv01597/213822/
http://docs.justia.com/cases/federal/district-courts/california/candce/4:2009cv01597/213822/206/
http://dockets.justia.com/
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DOCUMENT PRODUCTION PROTOCOL.

1. Definitions and Scope. The following protocol shall controi the production of
discoverable documents and electronically stored information (“Documents”) when production
commences. As used in this protocol, the term Document(s) shall have the same meaning as
used in the Federal Rules of Civil Procedure and case law construing same. Unless otherwise set
forth herein, issues concerning the production of Documents shall be resolved with reference to
the Federal Rules of Civil Procedure and case law censtruing same. The terms of any Protective
Order and Preservation Order entered in this action: shal! remain in full force and effect and
nothing contained herein is to be construed as a modification of the teims of any such order(s}.
The term “Receiving Party” shall mean the party receiving production of Docurmnents in response
to any request for production of document(s) pursuant to Fed. R. Civ. P. 34 or pursuant t¢ initizl
production of documents identified in the party’s Rule 26(a) disciosures. “Producing Party”
shall mean the party producing Documents in response to any request for production ¢f
documents pursuant to Rule 34 or pursuant to initial production of documents identified in the
party’s Rule 26(a) disciosures.

2. Commencement of Production. Production of Documents shali proceed at such
time, place, and in such sequence as may be agreed to by the Producing Party and the Receiving
Party. In the event agreement cannot be reached, the Producing Party and the Receiving Party
shall submit their respective positions to the Court, and the Court will issue further orders
concerning the productions, as necessary.

3. General Format of Production. Subject to the provisions of paragraph 4,
Documents produced in these proceedings originally stored in electronic form shall be produced
in electronic image form in the manner as described below. Notwithstanding the foregoing
provisions of this paragraph, the Parties reserve the right to request that an alternative format or
method of production be used for certain Documents, 1f such Documents are not susceptible to
production in the format or methods of production addressed herein. In that event, the Receiving
Party and the Producing Party will meet and confer to discuss aiterna:ive production
requirements, concerns, formats, methods and/or cost sharing.

4, Production Format. Documents shall be produced according to the following
formats:

(a) Paper Documents. Where documents are maintained in hard copy, the Receiving
Party 1s to pay the reasonable copying costs of production of hard copy documents. The Parties
will discuss the costs of copying hard copy documents and no production will commence without
agreement on the reasonable cost of production. The Parties will share equally the reasonable
cost for associated Optical Character Recognition (“OCR’). The Parties will discuss the costs of
associated OCR and no production will commence withcut agreement on the reasonable cost of
production. When OCR text is produced, the Producirg Party will not warrant its accuracy, and
the Requesting Party agrees to accept it “‘as is.” The documents shall be scannzd as biack and
white images at 300 d.p.1. or greater resolution, in a Group 4 compression single-page Tagged
Image File Format (“TIFFs” or *“.tiff format”) and reflect the full and complete information
contained in the original Document.
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(b) Electronically Stored Information. Except as nrovided in Paragraph 4{e} belov,,
Document images shali be generated from electronic Decuments in a Group 4 Lclzmubﬁon
single-page “TIFF” image that reflects, to the extent practicable, full and complete information
that can be captured in a “TIFF” image contained on the criginal documert, togather with a load
file or functional equivalent specitied in Paragraph 4(c) that contairs the metadata as set forth in
Paragraph 11 and extracted text.

() Load File Structure. The Producing Party shall produce 2 unitizenion {is
(‘ fad

(“load file”) for all produced Documents in accordance with the following formarning, includ!
a separate load file for native Documents:

images:
¢ Singie page per image
« Single image per file

o TIFF is default FORMAT unless the following tormats are agraed w: ine2,
jpeg2000, giff, png, single image tiff, and bmp

o Filenames should be of the form:
<Bates num>.<ext>
Nhere <3ates nur> is the BATES number of the page, and <exr> is the

appropnate exiension for the image fc;rmat {.jpg i, .ong, eic)

<“

index Files:
» SV files or Concordance Dat file

e First line must contain the columin/field names
s Every row must have the same number of columns/fields {empty vatues are accantable)
o Text must be encoded in UTF-8

e Values must be enclosed by decimal 17, hex 0x11 (ascii device control 1) or ascii
character 234

« Values must be separated by decimal 19, hex 0x13 {ascii device contrel 3} or
ascii character 20

Native Index Files:

e« . (CSV Files or Concordance Dat files

s Al linpes contain data - first row must NCT contain column headers.

o Every row must have 2 columns/fields (empty values are NOT zcceptable)
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= First column/field must confain the BATES number for the
document

= Second column/field must contain the beginning bates numbe
bates range of the document and file extension that correspe:
the original format, or in some cther reasonable naming convention
as agreed by the parties.

¢ Text must be encoded in UTF-8

« Values must be enclosed by doubie guotes (ascii character 34}

7

o Values must be separated by a comma {ascii character 44}

(d) Resolution of Production Issugs. Documents that cznrniot be read bLecause
of imaging or formatting problems shall be promptiy identified by the Recerving Party. The
Producing Party and the Receiving Party shall meet and confer to attempt to resolve problem(s),
10 the extent the problem(s) are within the Parties” control. The Parties agree that a sampic of
production wiil be provided in advance to ensure an absence of technical problems

{e) Native Format Documents. “Native Format Documents” (or “INative
Format”) are defined as electronic Documents that have an associated file structu
the creating application. The Producing Party shall produce all . XLS bpreafishecl
contain redactions, in native format. Any .XLS spreadsheets containir g redasions v
produced in native format. Those redacted .XLS spreadsheets will cnly be preduced in
image, with the redacted text withheld. The Receiving Party may also. rec’ uest that the Producing
Party produce additional file types of electronic Documents in Native Format where the
converted imags format distorts or causes the information to be improperty displayed. To the
extent any such documents exist, the Receiving Party shail provide a list identifying the
documents requested in native format and the Producing Darfy shal] use good faith to produc
those documents, which do not contain redactions, in native format. All native docu_memc Wi 14
be produced with the agreed metadata in the load file, and the native format document wiil be
scrubbed.

63 Color. Documents shall be producad in biack and white in the first
instance. If a produced Document contains color and that color is necessary to decisher tie
meaning, context, or content of the document, the Producing Party shall honor reascnable
requests for either the production of the original Document tor inspection and copying or
production of a coior image of the Document only after the Parties have met and conferred and
agreed on cost sharing.

5. Production Media. A Producing Party shall produce Documiernis on a Cl3-ROM,
DVD, external hard drive, or such other readily accessible computer or elecironic media ac the
Producing Party and the Receiving Party may hereafier agree upon (the “Prod: ~
Information that shall be identified on the face of tha Preduction Media shall includs: 113 e
production date, and (2) the confidentiaiity notation requmx by the Protecitve Order enterad n
this case, if the madia contains Confidential Information, as defined in the Protective Order. The
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face of the Production Media shall also contain the Bates Number range(s) of the Documents on
the Production Media, and where not practicatle to do so, mzy be provided i an accompan}mg
letter. If the Producing Party encrypts or “iocks” the ¢ m\_uutm-n the Producing Party sha:!
include with the production an explanation of how o decrvpt the files. The Parties shall discus:
in advance cost sharing for the reasonable costs associated with the production media and no
production will commerce until agreement has been reached on cost sharing.

[¥3]

6. Document Unitization. When scanning paper documents into D sment {mages
as described in paragraph 4(a), the producing party should mmaintaint logical unitiz zm tor
electronic documents, in which a parent-child relationships exists {e.g., cover icttel and
enclosures, e-mail and attachments, binder containing muitiple documents, cr other ;om*meﬂis
where a parent-child relationship exists between the documenis) the attachment or other reiated
document shall be scanned conternporaneously and sequentiaily immediately after th
document.

7. Paper Documents Containing Fixed Notes. Paper Documents that contain {ix
notes shall be scanned with the notes affixed, if it can be done in a manner so &s not to obst
other content of the document. If the content of the Documerit is obscured vy the affixed
the Document and note shall be scanned separately.

3. Duplicates. A Producing Party who has more ”mn one identical copy ot an
electronic document {(i.e., the documents are actual dupiicates}, the Producing Party need only
produce a single copy of that document. A Producing Party need not nroduce the same
electronically stored information in more than one form. A Producing Par*y may de-duplicare its
production across the eniire production, or by custcdian, at its sole discretion. Furthermcre, ine
parties are not required to produce multiple instances of an electronic me§31ge sent 10 multiple
recipients, provided tnat all of the recipients {including “blind carbon copy” recipients) can be
identified from Document(s) or their related metadata to be produced pursuant o this Prowoo!
Where a subsequent electronic mail message contains ail of the portions of an eariier message
produced pursuant to this Protocol, it is not necessary for a Procucing Party to produce the
earlier message in addition to the subsequent inclusive message. 1f the subsequent inclusive
message does not include an attachment to an earlier message, the 2ttachment must also be
produced pursuant o this Protocol, in addition to the subsequent inclusive message.

9. Bates Numbering. Each Producing Party shal! Bates number its productions) ac
follows:

(2) Document Images. Each page of a produced Document shai! have s
legible, unique page identifier (“Bates Number”) electronically “burned” cn'c the image at a
location that does not unreasonably obliterate, conceal, or interfere with any information from
the source document. Unless agreed to by a Producing Party and the Receiving Party, the Bates
Number shall contain a two to four letter prefix associated with the Producing Party’s name
followed by & numbers {(e.g., ABCD00000001). Unless otherwise agreed between the parties,
the Producing Party will use a consistent prefix throughout the matter. Thus, once a party
chooses a prefix, e.g., ABC, it shall not later preduce a Document using a different prefix, e g
EFG. No other legend or stamp will be piaced oa the Document Image cther than a
confidentiality legend (where applicable), redactions, the Bates Number identified above, and
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any other internal tracking number that the Producing Party rmay chooss to use. The
confidentiality legend shali be “burned” onto each document’s image at 2 iocation tpat does not
unreasonably obliterate or obscure any information from the source documﬁm

(b Native Format Documents.  In the event Nativz Format Documernns oz
produced, in order to preserve the integrity ot those Native Format Documents, e Bates
Number, confideniizlity legend or intemal tracking number should be added to the contant of tha
Native Document. In addition, Native Format Documents shall also be electronicatly imaged as
described in Paragraph 4. Unti} such time as the Producing Party and the Receiving Party meet
and confer and address procedures for maintaining the confidentiality of Native Format
Documents(s) as required in Paragraph 4(e) above, all Native Format files shall remain
designated as “Confidential” as set forth in the Protective Order.

10. File Naming Conventions.

(a) Document Images. Each Documer:t irmage shall be named with the unicug
Bates Number for each page of document, as set forih in Paragraph € abeve.

(b Native Format Documents. Native Format Documents shall be named by
the beginning bates number or bates range of the document and file extension thar
corresponds to the original native format, or in some other réasonable naming convention
as agreed by the parties.

11 Meta-Data and Other Supplemental information.
(a) Meta-Data: To the extent availabie as meta-data in a particular document, the

Producing Party shall produce the meta-data information described b@lO\V with each produchon
of electronically stored information and in the format described in Paragraph 4 above. The
Requesting Party reserves the right to request additional meta-data if relevant. The Parties will
negotiate in good faith as to which Party will pay the costs associated with the production of the
additicnal meta data and no additional meta data will be produced absent agreement on cost
sharing. For images generated from native electronic documents, a Producing Party shall
produce with each production the following fields, where avatiable:

(a) Custodiar;

{b) Document title;
) E-maii subject line;

{d) Author;

{e) From (Sender/Author);

() Document date (date sent for c-mails; latest chronologically dare saved for
electronic documents};

(g) Date created (date the document was creaied);

(h) Recipients (all “to”’s) for e-mail;

(1) Copyees (all “cc”’s) for e-mail;
) Blind copyvees (all “bee”s) for e-mail;
(k) MDS5 or SHA Hash for Native Format Docurnents;
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¢)) Original file path; and
(m)  Original file name.

(b) Supplemental Information: To the extent that the review application used by a
Producing Party adds Supplemental Information in an exportakle form, the Producing Party shall
produce that information as identified below. If the Producing Party generates this information
in an exportable form, it shall also be produced. However, to the extent that such Supplementa!
Information is not produced in an exportable form, the Parties shall discuss cost sharing for the
provision of that Supplemental Information prior to its production, such cost to be borne by the
Requesting Party.

Subject to the above, for images generated from native electronic documents, a
Producing Party shall produce with each production the following Supplemental Information
fields:

(a) Starting Bates Number;

(b) Ending Bates Number;

(c) Confidentiality Designation, if applicabie;
(d) Notation of redaction presence, if applicabie.

12, Search Terms. The Receiving Party and the Producing Party shall meet and
confer in good faith on search terms to be used to identify electronic documents collected that
will be reviewed {or possible production. The Producing Party shall first propound its proposed
list of search terms to the Requestmg Party. An initial list of proposed search terms w;ll be
provided to the Requesting Part¥ ater than August 6, 2010. If the Parties cannot react
agreement as to search terms, -eaeh rt.il—may submit a letter brief to Magistrate judge Chen on
September 3, 2010. /5\0""’“

The Parties will also meet and confer in good faith on the custodians for which the search
terms will be used. If the Parties cannot agree on the custodians for which the search terms may
be used, the Parties may seek the assistance of Magistrate Judge Chen in resolving any disputes
as to custodians. The Producing Party will run search terms within a reasonable time after the
Parties have reachied agreement on or Magistrate Judge Chen has ruled on disputes relating to
search terms and custodians.

During the course of the litigation, the Receiving Party and the Producing Party m
modify the search terms by agreement. If a Requesting Party seeks io have searches done w'tn
additional search terms after searches have been completed pursuvant to the initial search rerm
list, the Requesting Party must use good faith in seeking to add search terms. If the Requesting
Party seeks to add search terms in good faith, the Parties agree to discuss cost shaning for
payment of the reasonable costs for the additional searches. Agreement on cost sharing shall
occur before the additional search terms are run.

13. Databases. To the extent discovery requires production of discoverable electronic
information contained in a database, in lieu of producing the database, the Producing Party shall
meet and confer with the Requesting Party regarding production of reports from the databass.
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The Requesting Party will use good faith to determine from which relevant fields froem the data
base it is seeking information. The Parties will also meet and confer in goed faith as to the
format of production of information contained in relevant data bases.

14. Privilege Logs. The Producing Parties will produce privilege iogs in Excel
format or a similar electronic format that allows text searching and organizaticn of data. A
Producing Party will produce a separate privilege log for each and every production within 90
days after the production of documents for which a privilege is asserted. When there is a chain
of privileged e-mails, the Producing Party need cnly include one entry on the privilege log for
the entire e-mail chain, and need not log each e-mail contained in the chain separately. The
Producing Party and the Receiving Party may modify the deadlines for production of privilege
logs by agreement.

15. Discovery and Admissibility. Nothing herein shall be construed 0 affect the
discoverability or admissibility of any document or data. All chjections to the discoverability or
admissibility of any document or data are preserved and may be asserted at any time,

IT1S SO ED

EDWARD M. CHEN, MAGISTRATE JUDGE

&lol:»
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