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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

EDWARD C. O'BANNON, JR. on behalf of
himself and all other similarly situated,

Plaintiff,
V.

NATIONAL COLLEGIATE ATHLETIC
ASSOCIATION (NCAA); ELECTRONICC

ARTS, INC.; and COLLEGIATE LICENSING

COMPANY,

Defendant.

l. INTRODUCTION

Non-parties the Big 12 ConferenceB{§ 127) and Conference USA (“CUSA")

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Doc. 187

Case No.: 4:09-cv-3329 CW

PLAINTIFFS’ COMBINED
OPPOSITION TO MOTIONS OF BIG 12
CONFERENCE AND CONFERENCE
USA TO SEAL TRIAL EXHIBITS

Dept: Courtroom 2,"Floor
Judge: Hon. Claudia Wilken
Complaint filed: May 5, 2009
Trial June 9, 2014

(collectively, the “Designating Parties”) have mdv® seal several documents for use at|trial,
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including broadcast agreements, a memorandum, and electronic mail communicatig
administrative motion should be denied becahegeBig 12 and CUSA have not demonstr
compelling reasons to overcome the strong presumption of public access required
documents at trial.
. LEGAL STANDARD

The Ninth Circuit follows théong-standing, strong presunmti in favor of the public
right to accessKamakana v. City and County of Honolufi47 F.3d 1172, 1179 (9th Cir. 20(

bns. Ti
ated

{0 se

S

6).

“[T]he resolution of a disputen the merits, whether by trial or summary judgment, is at the

heart of the interest in emsng the public’'s understanding dhe judicial process and
significant public events.Id. (internal citation andjuotation omitted). The party requesting
a record be sealed at trial must present anfmling reason” to do so and must articulg
specific factual basis for denyimmblic access to that recoréroltz v. State Farm Mutual Al
Insurance Cq.331 F.3d 1122, 1135-36 (9th Cir. 2003).

As this Court has recognized “[b]roatlegations of harm, unsubstantiated by spe

examples or articulated reasoning” are ndfigent. Order DenyingDefendant’'s Motion {o

Seal; Granting in Part Plaintiffs’ Motion t®eal, No. 4:09-cv-01967, Dkt. No. 897, at 3 (c
Beckman Indus., Inc. v. Int'l Ins. C&66 F.2d 470, 476 (9th Cir. 1992)) [hereinafter, Dkt.
897]. “[E]very sealing rguest must be supported by a swdetlaration demonstrating W
particularity the need to file each document under séal.at 2 (citing Civil Local Rule 79
5(a)).

[I. THE DESIGNATING PARTIES HAVE NOT MET THEIR BURDEN WITH
RESPECT TO THE DESIGNATED DOCUMENTS

The Designating Parties must affirmativélyescribe the harm that will result if {

content is not sealed” by providj “articulated reasons” with “ggific demonstrations of fa¢

supporting their motion to seal. SeptemB8y 2012 Order Denying Motion to Seal, No. 4

cv-01967, Dkt. No. 529 (citiné\pple Inc. v. Psystar Corp658 F.3d 1150, 1162 (9th Cir. 20

of
that
te a

Ito

cific

ting

No.

ith

)—

he

09-
11)




© 00 N o o b~ w N P

N NN N NN N NN P P R R R R R R R
0 ~N O OO K~ W N P O © 0 N O O » W N B O

and quotingContratto v. Ethicon, In¢.227 F.R.D. 304, 307 (N.D. Cal. 2005)) [hereinafter

No. 529]. The Designating Parties have not met this bdrden.

A. The Declarations of Britton Banovsky and Karen Brodkin do not
Adequately Support CUSA’s Request to File Exhibits 2133, 2134, 2213,
2226 Under Seal

CUSA moves to file four broadcaagreements under seal (Exs. 2133, 2134, 221
2226). Dkt. No. 177. This Court has already helt broadcast agreements, including one
is the subject of the current motion, a@ entitled to wolesale sealing and camerareview,
SeeOrder Resolving Motions to Seal, No. 4:09@10967 (Dkt. No. 989), at 5 (denying motio
seal portion of CUSA and CSTV contractsigated as Exhibit number 2134 for purposs
this motion) [hereinafter Dkt. No. 989]. Inahearlier motion, CUSA provided a declaratio

support of sealing aantire exhibit. 1d. The Court denied the motion to seal and noteq

CUSA's declaration in support of that nanti like the present main, failed to “acknowledge

that the exhibit contains publyc available information.” Id. Once again, CUSA propo
sealing entire exhibits (inatling one of the very same docamts) without acknowledging tf
much of the exhibit contains publicly availaldormation. Indeed, CUSA’s motion complet
ignores this Court’s prior Orderdahexcerpts of Exhibit 2134 are mmbperly filed under seal.
CUSA'’s motion to seal the entirety Bkhibits 2165, 2229, and 2230 is not in accord
with the spirit of public access, nor this Cougisor Orders relating tthe filing of documents
under sealSee generally Kamakanéd47 F.3d at 1179; (Dkt. No§29; 897; 989). Despite its
request to seal entire exhihiGUSA only alleges harm relatéalthe disclosure of certain
provisions of the exhibits (Banowsky Declarati®kt. No. 177-2) or t contracts in their
entirety (Brodkin DeclaratiorDkt. No. 177-3). Because CUSHoes not identify any harm

related to the majority of the provisions in gantract exhibits withhe required specificity, it

! Plaintiffs have met and conferred with counfsel CUSA and the Big 12 to discuss a pos
resolution to redact only aggd-upon confidential contractuptovisions. An impasse W
reached when counsel for the two conferences roksde that their cliets would only agree
the filing of the entire exhibitsinder seal, and that no discussion regarding redaction wd
fruitful.
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has not met its burden, and thus these provishaosld not be filed under seal. (Dkt. No. 98
5).

Even where CUSA discusses specific sectiminge contract exhiks, its assertions
harm are utterly vague. For example, CUSkgss it would suffer harni certain provision
that relate to game selectionnegublicly disseminated. BanokysDecl., Dkt. No. 177-2, at
Those provisions identified by CUSA include a psoon with language reladeto the number

games broadcast per sport, per yesee, e.g.Dkt. No. 177-11 at § 7(a). However, CUSA f

to articulate a single reason why how public disclosure of thigrovision wouldresult in harnL.
li

SeeBanowsky Decl., Dkt. No. 177-2 at 1 9-10Furthermore, that information is pub
available? Thus, this provision is not #tled to be filed under sedhee, e.g.Dkt. No. 989, at
(publicly available information nadealable). As sing at a minimum, CUSA should be requ
to propose specific, limited redactiotzsany truly sensitive information.

For all exhibits subject tthis Motion, CUSA refers to ¢h Stipulated Protective Org
and Addendum as a justification fite the exhibitsunder seal.SeeBanowsky Decl., Dkt. N
177-2 at 11 3-4. Additionally, for Exhibisl33, 2134, and 2226, CUSA cites to confident
provisions in the contracts as a jusation for sealing those exhibitsid. at  12. This Coy
has already consideretcrejected these arguments. Dkt. No. 989 (cikoliz v. State Far

Mut. Ins. Co, 331 F.3d 1122, 1137-38 (9th Cir. 2003); Civil L.R. 79-5.

B. The Declarations of Tim Weiser and Karen Brodkin do not Adequately
Support the Big 12's Request to File Exhibits 2058, 2060, 2165, 2229, and
2230 Under Seal

The Big 12 moves to file the entirety thiree broadcast agreements (Exs. 2165, 222
2230) under seal. (Dkt. No. 178). Once again, art has already held that broad
agreements such as the ones ettbjo this motion & not entitled to bdiled under seal af

reviewedin camerain their entirety. SeeDkt. No. 989, at 5 (denyingotion to seal portion

2 Conference USA, May 29, 2014 Press Releaséttp://www.conferenceusa.com/sports
footbl/spec-rel/052914aah.html
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CUSA and CSTV contract). dditionally, like CUSA, the Big 12nly provides broad allegatiq
of harm rather than specific factual glieions to justify sealing these exhibits.
Just as with CUSA, the Big 12’s motiondeal the entirety of hibits numbered 216
2229, and 2230 is at odds with both the govermingciple of public access, and this Col
prior OrdersSee generally Kamakand47 F.3d at 1179; Dkt. Nos. 529; 897; 989.
Despite its request to seal entire exhjbite Big 12 only allegebarm related to tf
disclosure of certain provisiormsd sections of the exhibits @¢er Declaration, Dkt. No. 178

or the contract in its entirety (Brodkin Dadhtion, Dkt. No. 178-3). Because the Big 12

not identify any harm related to the majority oé throvisions in the cordct exhibits, it has not

met its burden, and thus these provisions shoolde filed under seal. Dkt. No. 989 at 5.
Furthermore, even where the Big 12 doescus specific provisionsts assertions
interest and harm are extremely vague and uifgpeéor example, th&ig 12 contends that

would be harmed if a provision of an exhibiathelates to conference composition was pul

disseminated, but does not allege how it wouldhémened. Weiser DeclDkt. No. 178-2, at |

9-10. The Big 12’s failure to spegiharm is fatal to its requesSee, e.g.Dkt. No. 897, at
(noting that a specific factual explanation lodw an entity will be harmed is require
Additionally, many provisions othese exhibits contain publichvailable information, such
the names of the Big 12 member institutioBiee, e.g.Dkt. No. 178-10 at § 1.37. Informat
that is already publicly availablis not properly filed under se&eeDkt. No. 989, at 5. At
minimum, the Big 12 should be required to prapegecific, limited reactions covering on
truly sensitive information and texplain how it would be harmetlthis information becom
public.

The Big 12 also moves to file Exhibit 2058 (memorandum from then-B

Commissioner to Big 12 Board @firectors) under seal. Dkt.d\N 178. In support, the Big

only generally claims that financial harm woukbsult from disclosingts “negotiation strategy

and priorities” again, without providingny specific details — as is its burden articulating

very specific harm that public disclosure oé tnemorandum would cause it. Weiser Decl.,
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No. 178-2, at § 12. Its motion to sealktdocument should therefore be deni8deDkt. No

897 (requiring a specific factual basis tgpport allegations of proposed harm).

Finally, the Big 12 moves to file Exhibit 20§68-mail chain) under seal. Dkt. No. 178§.

support, the Big 12 claims that its disclosuveuld “harm the confence,” but provides
detail whatsoever explaining this alleged hamtluding how it wouldoccur or even what
might be. Weiser Decl., Dkt.dN 178-2, at | 13. As such, its naotito seal this document shg
also be denied.

For all exhibits subject to this Motion, thegBi2 refers to the Stipulated Protective G
and Addendum as a justification for thauct to keep the exhibits under se&leeWeiser Decl

Dkt. No. 178-2 at 1 3-4. Additionally, féExhibits 2230, 2165, and 2229, the Big 12 cite

confidentiality provisions in the contracts as a justification for sealing those extdbis.{ 11.

This Court has already considdrand rejected these arguments. Dkt. No. 989 (not recog
this argument as valid and citifk@ltz v. State Farm Mut. Ins. C&31 F.3d 1122, 1137-38 (
Cir. 2003)); Civil L.R. 79-5.

C. The Public Has A Right To Acces€USA'’s and Big 12’'s Highly Relevant
Documents

Both CUSA and the Big 12 argue that the broadcast agreements that license tl
student-athlete names, images, and likenessesaangefttial” to the claims and defenses in
case and should therefore be filed under seal. i$hiee has been extensively litigated in
case, and this Court has already determined that licensing agreements in broadcast co

central to the issues in the casBee, e.g.2014 WL 1949804 at 81 (court identifies rele

t

uld

rder

bS 1o

nizing

Dth

ne use
this
this
ntracts

vant

product market as “the ‘group licensing’ matk in which broadcasters and videogame

developers compete for group licenses to tee names, images and likenesses of sty

dent-

athletes on Division | footbalhnd basketball teams in live garbeadcasts, archival footage,

and videogames.”)see alsoDkt no. 325 at p.12 (“[Plaintiffs’] claims also encomj

DASS

agreements for rights to televise games, Dafidi on-demand sales and rentals, and sales of

stock footage of competitions, to name a few.”)
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V. CONCLUSION

For the reasons explained hargCUSA’s motion to seal itheir entirety Exhibits 213

2134, 2213, 2226 and the Big 12’s motion éalsExhibits 2058. 2060, 2165, 2229, and !

should both be denied in their teaty.

In the alternative, th Court should order that {

Designating Parties identify and redact sfpgdimited, truly confidential provisions.

Dated: June 6, 2014

Respectfully Submitted,

By:_ /s/ Hilary K. Scherrer
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CERTIFICATE OF SERVICE

[, Hilary K. Scherrer, declare that | am ovlee age of eighteen (18) and not a party t
entitled action. | am a partner in the law fieinHAUSFELD LLP, and myoffice is located at
1700 K Street NW, Suite 650, Washington, DC 20006.

On June 6, 2014, | caused to be filed the following:

PLAINTIFFS’ COMBINED OPPOSI TION TO MOTIONS OF BIG 12
CONFERENCE AND CONFERENCE USA TO SEAL TRIAL EXHIBITS

with the Clerk of Court using the Offici@lourt Electronic Document Filing System, which
served copies on all interested partiegistered for electronic filing.

| declare under penalty pkrjury that the foregoing is true and correct.

/s/ Hilary K. Scherrer
Hlary K. Scherrer

D the




