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The NCAA's objections to the admission of summary exhibits PX 2537-2543,
provisionally admitted through Plaintiffs’ expert, Daniel Rascher (“DrcRas), are unfounded
and untimely.

First, Plaintiffs have not offerethese exhibitas a basis for expert opinion, and no exg
testimony is required to explain theBeePIls.” June 29, 2014 Mot. to Admit Exhibits (Dkt. No
256) at 2 and cases cited therdis Plaintiffs’ counsel represented at trial, “We can have [Dr.
Rascher] explain what the data is but not offer any opinions upair.it825:2-3.This is

precisely the purpoder Dr. Rascher’s declaratioin it, Dr. Rascher explained what data eacl

ert

N

exhibit summarized. Rascher June 15, 2014 Decl. 1 9-13 (Dkt. No. 214). He offered no opinion

about the datdd. Moreover, contrary to the NCAA'’s contentions,testimony—expertor
otherwise—beyond that which Dr. Rascher set forth in his declafatiequired to explain the
exhibits The exhibits present simple summaries of revenues and expenses over EB® for
football and Division | men’s basketball prograrBeeid. They do not present, and are not
offered to support, opinioni fact,upon the Court’s suggestion that Dr. Rascher’s declarati
could offer an opinion, counsel for Plaintiffs responded, “They’re objecting to the opinion, g
I’'m not trying to get into that fight Tr. 825:6-7.Plaintiffs offered these exhibits as quintessen
summary ghibits admissible under FRE 1006.

Second, the exhibits are proper FRE 1006 exhibits because, contrary to the NCAA’
claims,the data underlyinthemareadmissible Amarel v. Connell102 F.3d 1494, 1516 (9th
Cir. 1996) (requiring underlying information to be admissible for the admissionuohary
exhibit).

Moreover, he NCAAwaived any objection to tredmissibilityof the datéy failing to
object totheirinclusion on thdlaintiffs’ pre-trial exhibit list NCAA’s Objections to Plaintiffs’
Exhibit List, Case No. 08v-1967 (Dkt. No. 1070-5) at 138. The NCAA compounded its wai
when, after the Court provisionally admitted the exhibits on June 13, 2014, Tr. 828:12, it Ig
no objection to the Plaintiffs’ use of two of the exhibits, PX 2542 and 2543, during the
examination of Britton Banowsky. Tr. 2341:21-22, 2344: 8 NCAA in other wordswaited
to file its objections untiseven weeks after the due date for objections to the Plaintiffs’ exhi
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list, two weeks after th&€Court’s provisional ruling, and nine days after two of the exhibits we
used with an NCAA witnes8ecause of these multiple waivers, the NCAaIgections should
be overruled.

Even absent thCAA’s waivers, the underlying dat@readmissble as public records
under FRE 803(8). Thdata are “a record or statement of a public office” that set out “a mat
observed while under a legal duty to report,” FRE 803(8)4Ad“neither the source of the
information nor other circumstances indicate a lack of trustworthinéB& 803(8)(B).As Dr.
Rascheexplained, the Equity in Athletics Disclosure Act (“EADA”) requires th@&ément of
Education("DOE”) to publish data on spobly-sportrevenues and expenditures for all U.S.
colleges and universiisthatoperae athletic programsRascher June 15, 2014 Decl. § 3 (Dkt.
No. 214). The statute provides that the Secretary of the Department of Edushétbadmpile
and publish a report containing the information required under paragraph (1) broken down
(A) individual institutions of higher education; and (B) athletic conferermeasgnized by the
National Collegiate Athletic Association and the National Association of bitegiate
Athletics” 20 U.S.C. § 1092(e)(5) (emphasis added)hus,collegeand universit athletic
departmentare under a legal duty to reptreir financial data to the DOE, arlde DOEin turn
is under a legal duty to makeat datapublic. The DOE fulfills this duty by publishing the data
on its websitat http://ope.ed.gov/athleticsIhis website is the source of the information
contained in the challenged exhibits, PX 2537-2543.

The exhibits are thus proper summary exhibits under FRE T0@§.are based on
admissible evidence and summarize “voluminous writings . . . that cannot be conveniently
examined in court FRE 1006. Furtherhe Plaintiffs have made available tnederlyingEADA
data, as Dr. Rascher included it in his backup to his various expert reports, June 15, 2014

2 (Dkt. No. 214), and Plaintiffs included it tmeir exhibit listandidentifiedthe DOE website

from whichit wasretrieved See Choike v. Slippery Rock Univ. of Pennsylvania of State Sys.

! paragraph (1), as referenced in the statute, requires the various catiégesversities offering
athletics programs to report certain détia 8 1092(e)(1) (“Each institution of higher education
which participates in any program . . . and is atterestudents receiving athletically related
student aid shall annually submit a report to the Secretary . . ..").
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Higher Educ, CIV A. 06-622, 2006 WL 206057@&t *3 (W.D. Pa. July 21, 200¢admitting
summary exhibit of EADA data).
Foreach of the foregoing reasons, the Court should overrule NCAA'’s objections to

exhibits PX 25372543.

Dated:July 2 2014 Respectfully submitted,

HAUSFELD LLP

By: _/s/Swathi Bojedla

Michael D. Hausfeldgro hac vicé

Hilary K. Scherrer (Cal. Baxo. 209451)
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| hereby certify that on July 2, 2014, | electronically filed the foregdimcument with the

Clerk of the Court using the CM/ECF system, which will send notification to thailkkaddresse

registered.

CERTIFICATE OF SERVICE

/s/ Swathi Bojedla

Swathi Bojedla
HAUSFELD LLP

1700 K Street, NW, Suite 650

Washington, DC 20006
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