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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

KAMLESH BANGA, Case No: C 09-04867 SBA
Plaintiff, ORDER
VS. Docket 9

EXPERIAN INFORMATION SOLUTIONS,
INC., and DOES 1 thragh 10 inclusive,

Defendants.

Plaintiff KamleshBanga ("Plaintiff") brings théenstant action against Defendant
Experian Information Solutions ("Defenddnalleging violations of the California
Consumer Credit Reporting Agencies Act ('CRAA"), Cal. Civ. Code § 1785.1 et seq.,
and the Fair Credit Reporting ACFCRA"), 15 U.S.C. § 1681 eseq. Compl., Dkt. 1.
The parties are presently befahe Court on Plaintiff's motiofor leave to file an amended
complaint. Dkt. 9. Defendant opposes thdioto Dkt. 24. Having read and considered
the papers filed in connection with this tbes and being fully infoned, the Court hereby
GRANTS IN PART AND DENIES IN PART Rilintiff's motion, for the reasons stated
below. The Court, in its discretion, findsgimatter suitable faresolution without oral
argument._See Fed.R.Civ.P. 78()D. Cal. Civ. L.R. 7-1(b).

l. DISCUSSION
A. Legal Standard

Rule 15(a)(2) provides that leave to amde& complaint should be "freely given
when justice so requires." &&.Civ.P. 15(a)(2). "This piay is to be applied with
extreme liberality." _Eminence Capital, LLCAspeon, Inc., 316 F.3t048, 1051 (9th Cir.
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2003). "Four factors are commgnlsed to determine the progty of a motion for leave to
amend. These are: bad faith, undue dedesjudice to the opposirngarty, and futility of
amendment.”_Ditto v. McQdy, 510 F.3d 1070, 1079t(©Cir. 2007) (citations and

internal quotation marks omitted). The factars not to be givengeal weight._Eminence
Capital, 316 F.3d at 1052. Prejudice todpposing party must be given the greatest
weight. 1d. Absent prejudice, or a stron@wsing of bad faith, undudelay, or futility of
amendment, there exists a presumption uRdde 15(a) in favor of granting leave to
amend._Id.

The party opposing the amendment cartiesburden of showing why leave to

amend should not be granted. See DCD Rwogr Ltd. v. Leighton, 833 F.2d 183, 187

(9th Cir. 1987). The trial court has discretiorgtant or deny leave to amend. See Cal. \.

Neville Chem. Co., 358 F.3b1, 673 (9th Cir. 2004).

B. Motion for Leaveto Filean Amended Complaint

Plaintiff moves for an order granting leawefile an amendedomplaint that: (1)
adds new facts in support of her existal@ms; and (2) adds a new claim against
Defendant. Pl.'s Mtn. at2.

1 Request for Leaveto Add FactsIn Support of Existing Claims

Plaintiff requests leave to amend her compltrallege that Defendant provided he

credit report to American Expse ("AMX") on July14, 2009, June 3@012 and July 4,
2012 for "account review" purposes notwithstaugdihe fact that Platiff did not have an
active account with AMX._ld. Defendant centds that undue delay, undue prejudice, an
futility of amendment warrant dél of Plaintiff's motion.

With regard to undue delay, Defendant argues that Plamtfftion should be
denied to the extent it seeks leave to alkbge Defendant provided her credit report to

AMX for account review purposeam July 15, 2009 becauBéaintiff unduly delayed in

' In her moving papers, Plaintiff reqtl)Jested\Ae to add Kohl's Department Store as
Defendant. Dkt. 10. Plaintiff, however, abanddnhis request in her reply. Dkt. 27.
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seeking leave to add this allegation. Def.'s G@. The Court agrees. Plaintiff offers ng
explanation for why she waited until now &e& leave to amend heomplaint despite

having knowledge of the facts undenigithis allegation in October 2010'Undue delay
by itself, however, is insufficient to justify dging a motion to amend.” Bowles v. Reade
198 F.3d 752, 75@th Cir. 1999); see Morongo BandMission Indians v. Rose, 893 F.2¢
1074, 1079 (9th Cir. 1990) ("Ehdelay of nearly two yearghile not alone enough to

support denial, is nevertheless relevant").

With regard to prejudice, Defendanii¢al to specificallyarticulate the undue
prejudice it would suffer by virtue of aliance of the amendment. Instead, Defendant
simply states that it would Béighly prejudicial” for it tohave to litigate the "issues"
raised by this allegation. The Court findattbefendant has failed to demonstrate that it
will be prejudiced by the amendment. Indeth@ amendment merely seeks to add a new

instance of previously allegestiatutory violations. Chryslé€forp. v. Fedders Corp., 540

F.Supp. 706, 715 (S.D.N.Y. 1982) (noting thattain factors may justify permitting late
amendment of pleadings such as adding ainstance of a previously alleged statutory
violation). Thus, amendment will not alter thature of the litigatioor require Defendant

to undertake a new course of defense.rédwoer, Plaintiff filed the instant motion well

? Plaintiff admits that she waited nearlydwears to file the instant motion after
discovering on October 20, 201itat Defendant had provided her credit report to AMX o
July 15, 2009. Dkt. 10.

% The Ninth Circuit has not pcisenllﬁlefined the meaning ‘afndue delay." In some
cases, the Ninth Circuit has indicated inquiry involvesvhether allowing an
amendment would cause delay in the operative trial schedule. See, e.g., Loehr v. Vel
County Community College District, 743 F.2810, 1320 (9th Cir. 1984) (permitting an
amendment "would have substantially complicated delayed the case for new discover
responsive pleadings, and considerations of $&at"). In other cases, the Ninth Circuit
has described theéaarty's delay in movingnuend as the appropriate touchstone; undue
delay has occurred when a party has filed aondor leave to amend long after it should
have become aware of the information thaterhes that motion. See, e.qg., Jackson v.
Bank of Hawaii, 902 F.2d 1385, 1388 (9thr.Ai990) ("Relevant tevaluating the delay
Issue is whether the moving party knew or stidwdve known the facts and theories raiseg
by the amendment in the original pleading.").
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before the discovery deadlirend Defendant does not contend that the amendment will
cause any delay in the operative trial schedule.

With regard to futility, Defendant arguesattPlaintiff's motiorshould be denied
because granting leave would "simply repglaat has already been litigated and decided
by this Court" in a prior case. Def.'s Mat.5. The Court finds Defendant's conclusory
argument regarding futility insutfient to demonstrate thataiitiff's motion should be
denied. Defendant failed to adequately dsscthe prior case, let alone demonstrate that
granting leave to amemndould be futile based on any isslitigated in that case. While
Defendant suggests that the doctrine of udgcpta applies to bar any claim that Defendal
willfully and negligently vioated the FCRA and CCCRAA lmptaining her credit reports
for an impermissible purpose, Defendant didcita any authority or provide any legal
analysis establishing the@plicability of this doctriné. Accordingly, ecause Defendant's

argument is unsupported, it laakerit. See Indep. Toweo$ Wash. v. Wash., 350 F.3d

925, 929 (9th Cir. 2003) ("Our adversariat®m relies on the adeates to inform the
discussion and raise the issues to the court.").

For the reasons stated above, the Ciuals that Defendant has failed to
demonstrate that leave to amend should Ibéede While Plaintiff has unduly delayed in
seeking leave to amend, Defendant has fadedake a sufficient showing regarding the
other relevant factors to overcome the prestion under Rule 15(ah favor of granting

leave to amend with "extrentiberality.” Eminence CapitaB16 F.3d at 1052. Therefore,

Plaintiff's motion for leave to amend to adlelw allegations inugport of her existing
claims is GRANTED.
2. Request for Leaveto Add a New Claim
Plaintiff seeks leave to add a new clagainst Defendant. Pl.'s Mtn. at 2.

Specifically, Plaintiff seeks to add a clainfegiing that Defendant "breached the terms of

“In a footnote, Defendant states thatill file a motion for judgment on the
pleadings based on the doctrine ofjtelcata. Def.'s Opp. at 3 n.2.
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the [parties'] Stipulated Protective Agreementered on May 26, 2009 and [the] Stipulate
Protective Order entered on May, 2009 by attaching plaintg credit report in support of
[its] motion for summary judgment in the previous awiiNo. 08-cv-04147," i.e., Banga v.

Experian Information Solutions, Inc., 08-418BA. 1d. Defendant argues that undue

delay, undue prejudice, and futility warrant dewoi@Plaintiff's motion. Def.'s Mtn. at 4.
With regard to undue delay, the Counds that Plaintiff heunduly delayed in

seeking leave to add a clapredicated on Defendant's bchaof a protective agreement

and protective order entered in May 2009. A review of the docket in Banga v. Experia
Information Solutions, Inc., 08-4147 SBA emals that Defendant filed a renewed motion

for summary judgment on Decepil8, 2009. See 08-41&BA, Dkt. 247. Plaintiff

offers no explanation for why she waited unblw to request leave to add this claim

despite having knowledge of the facts underlytimg claim in December 2009. See Acri V.

Int'l Ass'n of Machinists & Aerospace Workei781 F.2d 1393, 1398 (9th Cir. 1986) (late

amendments to assert new theories are eeted favorably when éhfacts and the theory
have been known to the party seeking mdmeent since the inception of the cause of
action).

With regard to prejudice, the Court fintdheat this factor weighs against granting
leave to amend. Plaintiff seeks to addew claim nearly three years after the
commencement of this action that will altee nature of thistigation and require

Defendant to undertake a new course of nefe See Morongo Band, 893 F.2d at 1079.

With regard to futility, the Court finds th&tefendant has showhat granting leave
to amend would be futile. According to Defand, Plaintiff's crediteports were not filed

In connection with its renewed motion Eummary judgment in Banga v. Experian

Information Solutions, Inc., 08-4Y SBA. A review of the docket reveals that Defendan(t

Is correct._See 08-4147 SBA, Dkt. 247, 248.her reply, Plaintiff does not dispute
Defendant's contention, which the Court camséras a concessioratiDefendant did not
file her credit reports in connection wits renewed motion for summary judgment.

Instead, Plaintiff argues for thiest time that Defendant fitkher credit reports in support
-5-
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of its opposition to Plaintiff's motion for setions in_Banga v. Experian Information

Solutions, Inc., 08-4147 SBA. Pl.'s ReplydatBecause this argument was not raised in

Plaintiff's opening briefthe Court disregards it.See Zango, Inc. v. Kaspersky Lab, Inc.,

568 F.3d 1169, 1177 n. 8 (9th Cir. 2009) ("argmts not raised by a party in an opening
brief are waived"); Zamani \arnes, 491 F.3d 99997 (9th Cir. 2007) ("The district court

need not consider argumentssed for the first time in geply brief."). Accordingly,
Plaintiff's request for leave to amend talanew claim against Defendant is DENIED.
. CONCLUSION

For the reasons stated aboMel|S HEREBY ORDERED THAT:

1. Plaintiff's motion for leave to filan amended complaint is GRANTED IN
PART AND DENIED IN PART. Plaintiff's motion is grantei the extent it seeks leave to
add allegations in support of her existing clairRsintiff's motion is denied to the extent it
seeks leave to add a new claim against Defendalaintiff shall file a first amended
complaint that compliesith this order by no later thanwsn (7) days after the date this
order is filed.

2. This Order termnates Docket 9.

IT IS SO ORDERED.

Dated3/25/13 %ﬂbﬁa‘%
SAUNDRA BROWN ARM ONG

United States District Judge

®The Court also disregards the other argusierade by Plaintiff for the first time in
her reply brief, including her atention that Defendant viokd the Fair and Accurate
Credit Transactions Act ("FACTA'and California Civil Code §798.85. Pl.'s Reply at 5.
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UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF CALIFORNIA
BANGA et al,

Plaintiff,

V.

EXPERIAN INFORMATION SOLUTIONS,
INC. et al,

Defendant.

Case Number: CV09-04867 SBA

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that | am ampleyee in the Office of #a Clerk, U.S. District
Court, Northern Distat of California.

That on March 25, 2013, | SERVED a true and corcepty(ies) of the attached, by placing said
copy(ies) in a postage paid envelope addetséhe person(s) hereinafter listed, by depositing
said envelope in the U.S. Mail, or by placing ssogy(ies) into an inter-office delivery receptacle
located in the Clerk's office.

Kamlesh Banga
P.O. Box 6025
Vallejo, CA 94591

Dated: March 25, 2013
RichardV. Wieking, Clerk

By: Lisa Clark, Deputy Clerk




