Gardner et gl

© 00 N o o b~ w N Pk

N NN N N N N NN P P P R R R R R B R
o ~N o O~ WN P O © 0O ~N O o1~ W N P O

v. Shell Oil Company et al
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Tel: (323) 938-3000

Fax: (323) 937-9139

RICHARD P. ROUCQ(pro hac vice)
(Email: rrouco@qcwdr.com)
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QUINN, CONNOR, WEAVER, DAVIES & ROUCO

2700 Highway 280 East, Suite 380
Birmingham, Alabama 35223

Tel: (205) 870-9989

Fax: (205) 803-4142

Attorneys for Plaintiffs David Ganer, Steve Mattern, Brian Cerri,

William Sullivan, Mark Landre, Lawrence Long,

and Cheri Davidson

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CAL

DAVID GARDNER, STEVE MATTERN, BRIAN
CERRI, WILLIAM SULLIVAN, MARK

LANDRE, LAWRENCE LONG, and CHERI
DAVIDSON individually and on behalf of all
similarly situated current and former employees

Aaintiffs,

V.

EQUILON ENTERPRISES LLC dba SHELL OIL

PRODUCTS US, CRI U.S. LP, and SHELL
PIPELINE COMPANY LP

Defendants.

Case No. C 09-05876 CW (DMR)

IFORNIA — OAKLAND DIVISION
Case No. C 09-05876 CW (DMR)
Assigned to the Honoré&Claudia Wilken

, ORDER CERTIFYING SETTLEMENT
CLASS AND GRANTING PRELIMINARY
APPROVAL OF CLASS SETTLEMENT AND
SETTLEMENT NOTICE, PROCEDURE,
AND ADMINISTRATOR

[AMENDED PROPOSED] ORDERERANTING PRELIMINARY APPROVAL OF CLASS SETTLEMENT
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Upon consideration of Plaintiffs’ Unopposed tibm for Certification of Settlement Clag
Preliminary Approval of Class Settlement, angpfoval of Settlement Notice, Procedure,
Administrator (the “Motion”) andhe Supplement to Plaintiffs’ Unopped Motion for Certification d
Settlement Class, Preliminary Approval of Class Settlement, and Approval of Settlement
Procedure and Administrator (“Supplental Motion”), the Court findthat (1) the proposed Class mg
the requirements of Federal Rule of Civil Proced28 and should be certifiddr settlement purposg
and the persons set forth below should be apmbi6lass RepresentativeadaClass Counsel; (2) t
proposed settlement is the result of arms’-length tieguns between # Parties, is not a product
collusion, bears a probable, reasonable relationshigetoléims alleged by Plaintiffs, is within the raf
of possible judicial approval, and is hereby pralianily approved; (3) the proposed revised Settler
Notices substantially in the form attached adhiBit 1 to the Supplemeritdlotion and the proposs
manner of notice set forth in Plaintiffs’ Motiomé Supplemental Motion will provide the best no
practicable to the Settlement Class under the ciramoses and satisfy the requirements of due pro
and (4) a hearing pursuant to Rule 23(e), to consuthether the proposed settlent is fair, reasonabl
and adequate, and whether it shooddapproved pursuant to Rule 23, shall be scheduled for Sep
6, 2012.

IT IS HEREBY ORDERED, ADUDGED, AND DECREED that:

1. The Court has jurisdiction over the subject magied Parties to this proceeding purst

to 28 U.S.C. § 1332.
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2. Venue is proper in this district based @ location of work performed by Defendants

Equilon Enterprises LLC dba Shell Oil Products SOPUS”), Shell Pipeline Company LP (“Shell

Pipeline™), and CRI U.S. LP (“Cetion”) (collectively, “Defendants”) in Contra Costa County,
location of the Martinez Refinery and the Criteri Catalyst Plants in Contra Costa County,
performance of various contracts pertaining to wagksonditions at the Martinez Refinery, the Crite
Catalyst Plants, and the Carson Terminal FadijtyDefendants in Contra Costa County, as well a
location of the commission of the acts alleged herein in Contra Costa County.
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3. The Court finds, for settlement purposes only, teatification of the proposed Settlem

Class is appropriate under Rule 23. Therefore Qburt certifies the following Settlement Class:

All current and former shifemployees of Defendants Equnl Enterprises LLC dba Shell
Oil Products US, Shell Pipeline Company LP,GRI U.S. LP who worked at least one
continuous 8- or 12-hour shift betwe&pril 25, 2004 and September 30, 2011 at the
Martinez Refinery, or who worked at least amatinuous 12-hour ghbetween April 25,
2004 and September 30, 2011 at the Criterion IZdt®lants in Martinez or Pittsburg,
California, or who worked at least one contus 8- or 12-hour shift between April 25,
2004 and May 10, 2007 at the Los Angeles Refinery, or who worked at least ong
continuous, rotating 12-hourifitbetween January 1, 2007 and September 30, 2011, at the
Carson Terminal Facility.

4. The Court also certifies the following Seftlent Subclass with respect to Plainti
waiting-time penalty claims:

All former shift employees of DefendantEquilon Enterprises LLC dba Shell Oil
Products US, Shell Pipeline Company LP,GRI U.S. LP who worked at least one
continuous 8- or 12-hour shift betwedpril 25, 2004 and September 30, 2011 at the
Martinez Refinery, or who worked at leéame continuous 12-hour shift between April

25, 2004 and September 30, 2011 at the Criterion Catalyst Plants in Martinez or
Pittsburg, California, or who worked at leéase continuous 8- or 12-hour shift between
April 25, 2004 and May 10, 2007 at the Los AngelRefinery, or who worked at least
one continuous 12-hour shift betweemuary 1, 2007 and September 30, 2011, at the
Carson Terminal Facility, and who, at any time between April 25, 2005 and September
30, 2011, were terminated, resigned, or ntlee separated from employment with
Defendants and were not timely paid allgga due and owing, pursuant to California
Labor Code sections 203, 226.7, and the apple Industrial Wedre Commission Wage
Orders. This does natclude any employees at the LAsgeles Refinery who continued
employment at the refinery aft#s acquisition by Tesoro on May 11, 2007.

5. The Court finds, for settlement purposesyptihat the Settlement Class and Subdg
described above satisfy the following fastof Federal Rule d€ivil Procedure 23:
a. Numerosity: The Court previously determined that the meal period, waiting

penalty, and UCL claims of 12-hour shift employeethatMartinez Refinery $iafy the requirements

Rule 23(a)(1). The Settlement Class and Subclassndxpa class and subclasiseady certified by the

Court. Therefore, the numerosity régment of Rule 23(a)(1) is satisfied.

b. Commonality: There are issues of laamd fact common to members of
Settlement Class, including but not limited to: (i) etlrer Defendants’ policiesnd practices deprivg
shift employees of off-duty 30-minute meal periatlging their continuous work shifts, (ii) whetH
Defendants maintain or have maintained common igglithat fail to propeyl compensate members

the Settlement Class in accordance with applicable law; andvfigther Defendants timely paid
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wages due to members of the Settlement Subcldke &ime of separation froemployment. Therefor
the commonality requirement 8fule 23(a)(2) is satisfied.

C. Typicality: Plaintiffs’ Third Amendd Complaint adds three new clg
representatives — Mark Landideawrence Long, and Cheri Davidsagch of whom were 12-hour sk
workers at the Los Angeles Refinery when it wasiesvby SOPUS - to thedr previously certifie
representatives of the ek in this case. As stated belowe tRourt appoints these individuals
additional class representatives for the SettlemerdgsClBhe Court finds thatehclaims of these sev
class representatives (“Settlement Class Representatarestypical of thosef the Settlement Clas
Therefore, the typicality requiremeof Rule 23(a)(3) is satisfied.

d. Adequacy: The Court previously detened that the four original cla

representatives and their counsel are adequate refat@sss of the class in this case. The additio
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three new class representatives witlly serve to ensure that Settlement Class members in Sqguther

California are equally represented in the settlem@&hierefore, the adequacy requirement of |
23(a)(4) is satisfied.
e. Predominance and Superiority: The Cofinds that common legal and fact

guestions predominate over any questions affeatimly individual members irthis case and that

classwide settlement is superior ather available methods for a faesolution of the controversy.

Therefore, the predominance and superioritpunements of Rule 23(b)(3) are satisfied.

6. The Court has already appointed Daviddaar, Steve Mattern, Brian Cerri, and Willig
Sullivan as representatives of the class in thig.cibe Court also appoints Mark Landre, Lawrg
Long, and Cheri Davidson as additiosattlement Class Representatives.

7. The Court appoints Jay Smith and Lin8a Fang of Gilbert & Sackman, A L3
Corporation and Richard Rouco of Quinn, Connoeawér, Davies & Rouco as joint counsel for
Settlement Class (“Class Counsel”).

8. The Court preliminarily approves the proposeas€lsettiement, as set out in the Pat

Joint Stipulation of Class Action Settlement andtl&ement Agreement and Release (“Master Settle

Agreement”) and in Plaintiffs’ Motion, as beintpe result of arms’-lengt negotiations betwee

I

Case No. C 09-05876 CW (DMR)

CERTIFICATE OF SERVICE

Rule

lhal

nce

\W

the

ties’
ment

N




© o0 N o o A~ wWw N P

N N N N N N N NN P P P R R R R R B R
0o ~N o 0~ WN P O © 00 ~N O o~ W N P O

the Parties, not a product of cdlan, bearing a probable, reasonablatienship to the claims allegt
by Plaintiffs, and within the ramgof possible judicial approval.

9. The Court approves the form and contenth& proposed revised Settlement Noti
substantially in the fornattached as Exhibit 1 to PlaintiffSupplemental Motion. The Court finds t
the proposed revised Settlement Notices and maoheaotice, as set out iRlaintiffs’ Motion and
Supplemental Motion, constitel the best practicable notice undiee circumstances, and satisfies
applicable requirements of law, including but hiotited to Rule 23 and the due process right
Settlement Class Members.

10. The Court appoints Simpluris, Inc. (“3ettent Administrator”) to administer t
proposed class settlement in thlass and directs Simpluris to disseate the Settlement Notices, 4

the Parties to act, accongj to the following schedule:

Last day for Defendants fwovide, to Settlement| 14 calendar days after isswe of the preliminary|
Administrator, the Settlement Class List and a | approval Order

summary breakdown of the settlement payments
to be made to each Settlement Class Member,
including each individuas (1) name, (2) last-
known address, (3) socisécurity number or
employee identification number, (4) estimated
gross settlement payment amount, (5) the numper
of shifts worked by each Settlement Class
Member_in each calendar year during the relevant
statutory period

Last day for Settlement Administrator to mail | 14 calendar days after repedf Settlement Class
Settlement Notice to Settlement Class MembersList from Defendants

Last day for Class Counsel to submit motion for August 9, 2012
attorney’s fees

Last day for individuals to submit dispute forms August 8, 2012
requesting review of their estimated gross
settlement payment amount, together with any
supporting written documentation

Last day for Settlement Administrator to make | August 18, 2012 or 10 calernd#ays after receipt
final determinations regarding disputes, with theof each dispute form

input and assistance of Class Counsel and Defense

Counsel

Last day for individualso submit an objection to| August 23, 2012
the settlement or to ClagCounsel’s request for
attorneys’ fees
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Last day for individual$o exclude themselves
from the Settlement Class

August 23, 2012

Last day for Plaintiffs to file motion for final
approval of settlement

August 28, 2012

Last day for Defendants to file proof of service
Class Action Fairness Act notification

oAugust 28, 2012

Fairness Hearingp be heldn Courtroom 2 of the
United States District Court for the Northern
District of California, lezated at 1301 Clay Stree
Oakland, California

September 6, 2012 at 2:00 p.m.

—

Last day for Defendants to transfer necessary
funds to Settlement Administrator, who will sen

individual checks to Settlement Class Members

10 calendar days aftéhe Effective Dateof the
dMaster Settlement Agreement

Last day for Defendants to wire the attorneys’
fees, in the amount approved by the Court, to
Gilbert & Sackman, A Law Corporation

10 calendar days after tB#fective Date of the
Master Settlement Agreement

Last day for Settlement Adinistrator to issue an
mail individual settlement checks to Settlement

110 calendar days afteraspt of funds from
Defendants

Class Members

11. Class Counsel shall maintain a websitevatw.shellmealsettiement.com, which sk
provide information regarding the settlement, inahgdihe Master Settlement Agreement, the Settle
Notices, Class Counsel’s motion fattorney’s fees and importanttda and deadlinas this case.

12. Class Counsel must submit their motiondtiorney’s fees andladupporting documen
at least 14 days before the last day for Settigr@éass members to object to the settlement.

13. If a member of the Settlement Class disagwats his or her estimted gross settlems
payment amount, that individual may submit a disgaten to the Settlement Adinistrator, togethe
with any supporting written documttion, no later than 30 daystef the postmark date of t

Settlement Notice. The Settlement Administrator shaillh the input and assistance of Class Coy

! The Master Settlement Agreement defines éEfiive Date” as follows: “[T]he first day (
which all of the following events shall have occurr@):the court has enterédte Final Approval Orde
(b) the Parties have not given notice of intenwithdraw from this Agreement as permitted ur
Sections IV and VII of this Agreement and thedirior giving such notice has run; and (c) the R
Approval Order has become finaldanonappealable, either through thegzge of time or the exhaust
of all appeals or other ntedds of review by appellat@urts. If there is no procedal basis for an app¢g
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(for example, no objections were filg the calculation of the Effective Date shall not include the time for

the appeals process.”
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and Defense Counsel, make the final determinatiorrdegathe dispute within 10 days of receipt of
written request for review, or no later than 40 dafysr the postmark date of the Settlement Notice.

14. Settlement Class members have a right to opt out of the Settlement Class and be

the

exclu

from receiving any benefits under the settlement bypieting and mailing a written opt-out request to

the Settlement Administrator no later than 45 days #ite postmark date of the Settlement Notice. Late-

submitted opt-out requests will not be acceptedthm®y Settlement Administrator and shall not
effective. The Settlement Administrator will certjfyintly to Class Counseind Defense Counsel whi

requests for exclusion were valid and timely submitted.

be

15. The Court orders that a fairness hearindfif@l approval of the settlement (“Fairness

Hearing”) be held on September 6, 2012, at 2:00 Amnthe Fairness Hearinghe Court shall consider:

(a) whether the settlement shoulddmproved as fair, reasonable, andqehte for the Settlement Class;

(b) whether a judgment granting approval of thélexaent and dismissing the lawsuit with prejug

ce

should be entered; and (c) whetlidass Counsel’s application for atteys’ fees and expenses shquld

be approved.

16. Any Settlement Class Member who intendshgect to final approval of the settlement,

including Class Counsel's motion for attorney&e$, must file a writte objection, along with any

supporting documents, with the Court, with coge€lass Counsel and Defense Counsel, no latel than

45 days after the postmark datetioé Settlement Notice. The written objection must set forth, in

and concise terms, the legal and factual argunsargporting the objection. Mabers of the Settlement

Class who fail to make objections in the manner sgecghall be deemed to have waived any an

clear

d all

objections and shall be fexlosed from making any objection, wihet by appeal or otherwise, to the

settlement.

17. The filing of an objection allows Gla Counsel or Defense Counsel, upon reaso

hable

notice, to take the deposition thfe objecting Settlement Class Member, and to seek any documentar

evidence or other tangible thingsat are relevant to the objewii Failure of the Settlement Class

Member to make himself or heif available for a deposition or eply with expedited discove
requests may result in the Courilghg the Settlement Class Member’s objection arntise denyin

him or her the opportunity to make objection or be further heard.
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18. Any Settlement Class Member who wishes tbderd at the Fairnestearing (whether i
person or through counsel) must fileth the Court anderve upon Class Counseld Defense Counse

written notice of intention to appear at the Fassé¢learing (“Notice of fention to Appear”). Th

-

4%

Notice of Intention to Appear sent to each party moskude copies of any papers, exhibits, or other

evidence that the objenti Settlement Class Member will presémtthe Court in connection with t
Fairness Hearing.

19. The cost of providing notice and administnatad the settlement, as provided for by {
Order and the Master Settlement Agreement, shall be paid by the Defendants directly to the §
Administrator and separately from aother amounts due under this settlement.

20. All payments made under the Master SettlerAginéement shall be subject to applica
payroll deductions requirdaly state and federal law.

21. Pursuant to 28 U.S.C. § 1715(d), in the ettattthe Court granfinal approval of the
proposed settlement, the final ordal not issue earlier than ninety yiafter Defendants have serve
the required CAFA notice. See 28 U.S.C. § 171 ting that an "ordegiving final approval of a

proposed settlement may not be essearlier than 90 days afteettater of the das on which the

appropriate Federal official andetlappropriate State offal are served with the notice required under

subsection (b)) By August 28, 2012, Defendants shall suljpndtof of service ohotice required undef

§ 1715(b) and shall indicatehen the notice was served.
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UnitedState<District Judge
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