Feuer v. Thompson et al

© 0 N O 0o~ W DN

N N RN NN NN NMNDNR R R B R P B R RB
W N O OO B W N P O © 00 N O 0 W N P O

ARNOLD & PORTER LLP

GILBERT R. SEROTA (No. 75305)
gilbert.serota@aporter.com

GABRIEL N. WHITE (No. 258257)
gabriel.white@aporter.com

Three Embarcadero Center, 7th Floor
San Francisco, California 94111-4024
Telephone: +1 415.471.3100
Facsimile: +1415.471.3400

Attorneys for Defendants

JOHN G. STUMPF, PHILIB. QUIGLEY, JOHN S.

CHEN, LLOYD H. DEAN, SUSAN E. ENGEL,
ENRIQUE HERNANDEZ JR., RICHARD D.
McCORMICK, CYNTHIA H. MILLIGAN,
NICHOLAS G. MOORE, DONALD B. RICE,
JUDITH M. RUNSTAD, STEPHEN W. SANGER,
and SUSAN G. SWENSON

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
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WELLS FARGO & COMPANY and its

Shareholders and “Double Derivatively” on|  Action Filed: January 20, 2010
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ENGEL,; ENRIQUE HERNANDEZ, JR.;
RICHARD D. MCCORMICK; CYNTHIA H.
MULLIGAN; NICHOLAS G. MOORE;
PHILIP J. QUIGLEY; DONALD B. RICE;
JUDITH M. RUNSTAD; STEPHEN W.
SANGER; ROBERT KSTEEL; JOHN G.
STUMPF; and SUSAN G. SWENSEN,

Defendants,

and
WELLS FARGO & COMPANY,

Nominal Defendant.

W. M. ROGERS, Derivatively on Behalf of
WELLS FARGO & COMPANY and its
Shareholders,

Plaintiff,
VS.

G. KENNEDY THOMPSON; THOMAS J.
WURTZ; JOHN T. CASTEEN, IlI;

JOSEPH NEUBAUER; MARYELLEN C.
HERRINGER; TIMOTHY D. PROCTOR; VAN
L. RICHEY; DONA DAVIS YOUNG; ERNEST
S. RADY; JERRY GITT; JOHN D. BAKER II;
PETER C. BROWNINGPONALD M. JAMES,;
JOHN C. WHITTAKER,JR.; WILLIAM H.
GOODWIN, JR.; ROBERT A. INGRAM;
MACKEY J. McDONALD; RUTH G. SHAW,
LANTY L. SMITH; JOHN S. CHEN;

LLOYD H. DEAN; SUSAN E. ENGEL;
ENRIQUE HERNANDEZ, JR.;

RICHARD D. McCORMICK; CYNTHIA H.
MILLIGAN; NICHOLAS G. MOORE; PHILIP J.
QUIGLEY; DONALD B. RICE; JUDITH M.

RUNSTAD; STEPHEN W. SANGER, ROBERT

K. STEEL; JOHN GSTUMPF; SUSAN G.
SWENSON,;

ROBERT L. JOSS:; RICHARD M.

KOVACEVICH; MICHAEL W. WRIGHT;

ELAINE L. CHAO, FREDERICO F. PENA,
Defendants.

and

(PROPOSED) ORDER AND FINAL JUDGMENT
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WELLS FARGO & COMPANY,

Nominal Defendant.

The motion to approve the proposed setdat of the above-captioned Derivative

Actions (the “Settlement”), came before tl@®urt for hearing, asoticed, on March 5,
2013, pursuant to this Court’s Preliminakpproval Order, dated &ember 13, 2012 (DK,
No. 129 in Case N010-CV-279; Dkt. No. 27 in Case Nal2-CV-203) (the “Preliminary
Approval Order”);

The Court having heard andrsidered the matter, including all papers filed
connection therewithand the attorneys fdhe Parties having bedreard in support of the
Settlement, and an opportunitylie heard having been givenath other persons desiring t
be heard, as provided in the Notice to 8haiders, and good cause appearing therefor;

THE COURT HEREBY FINDS, DETERNNES AND ORDERS AS FOLLOWS:

Approval of the Stipulation of Settlement

1. This Order and Final Judgment incolgdes by reference the definitions in th

Stipulation of Settlement (Dkt No. 128-2 @ase No.: 10-CV-279; Dkt. No. 16-2 in Ca;

Lv2)

No.: 12-CV-203), and all terms used hereinlishave the same meanings set forth in the
Stipulation, unless otherwise set forth herein.

2. This Court has jurisdi@n over the subject matter thfe Derivative Actions and

O

n

over all Parties to the Stipulation for thmirpose of approving the Settlement of the

Derivative Actions.

3. Based on evidence submitted, the €dumds that notice was published and

disseminated in accordance withis Court's Preliminary Aproval Order. This Court

further finds that the forms and contents tbé Notice to Shareholders, as previous

<

preliminary approved by theddrt, complied with the requirements of Federal Rule of Civil

Procedure 23.1, satisfied theqoerements of due processtbe United States Constitution
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and constituted due and sufficient notadéhe matters set forth therein.

4. A full and fair opportunity has beefffered to Current Well§argo Shareholder:
to object to the Settlement and to participatthanhearing thereon, and, as such, all Curr
Wells Fargo Shareholders are bolnydthis Order and Final Judgment.

5. The Settlement is found to far, reasonable and adequate.

6. The Court finds, for s#ement purposes, that thBerivative Actions were
properly brought as derivative actions pursuarfederal Rule of Civil Procedure 23.1.

7. The Motions for Final pproval of Proposed Settlemefidkt. No. 129 in Case
No.: 10-CV-279; Dkt. No. 27 in Case No.: 12-CV-203) @RANTED. The Stipulation of
the Settlement and the terms set forth theneriuding the Releasesf Released Claims
are, in all respects, hereby finalypPROVED. The parties to the Stipulation are directed
consummate the Settlement in acance with the terms and prsions of theStipulation,
including the payment of attoey’s fees and expenses Riaintiffs Counsel in the
Derivative Actions in the amoumd be determined by separdeder on Plaitiffs’ Motion
for Award of Fees and Expenses.

Dismissal With Pre udice and Release of Claims

8. Definitions. As used below, the following definitions apply:
a. “Released Claims” means any and all claims, demands, rights, rem
causes of action or liabilities, whether lds®n federal, state, local, statutor
common or foreign law or any other law]eauregulation, or principle of equity]
including all Settled Clans, whether known or k&nown, including without
limitation Unknown Claims (efined in { 1.25 of the Stipulation), wheth
suspected or unsuspected, whether contihgenon-contingent, whether accrug
or unaccrued, whether contséor hidden, whéer factual or legal, and for an
remedy whether at equity or law, thatreveor that could have been assert
against the Settling Defendants or thelel@sed Parties in any of the Settls

Claims, or by any Wells Fargo and/@/achovia Shareholder claiming in th
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Q.

right of, or on behalf of Wik Fargo and/or Wachoviayising out of, relating to

or based upon, directly or indirectly, any way, any of the facts, allegations,

transactions, events, occurrences, acts, disclosures, statements, omissions,
to act, or matters set forth, referred ¢o,alleged in any of the Settled Claim
specifically including, but not limited to]lalaims for the benefit of Wells Farge
that arise out of the merger of We Fargo and Wachovia, Wachovia

acquisition and operation dbolden West, risk magament by Wachovia’s

officers and directors, telemarketingaptices at Wachovia, alleged municipal

failt

Y

=)

bid-rigging, money laundering, mutual fuddclosures, issuance of auction rates

securities, and settlement of tAeace Action. By operation of the Judgment, the

Releasing Parties shall have waived amygl all provisions, rights, and benefits

conferred by California Civil Code § 1542d by any law of angtate or territory
of the United States, or principle obmmon law, which is similar, comparabl

or equivalent to California Civil Cod® 1542 (see | 1.25 of the Stipulation).

b. “Released Parties” means all SagliDefendants, all other current or

former directors and officers of Wellsargo and Wachovia, and each and
members of their families, parent entitiaffjliates, or subsidiaries, and each a
all of their respective past, present, foiture officers, directors, employee
attorneys, accountants, insurers, isud, heirs, executors, person
representatives, estates, administggtopredecessors, successors, custodi

agents, representatives, trusts, trusteest beneficiaries, heirs and assigns.

c. “Settling Defendants” means, edtively, the Individual Defendants and

Nominal Defendant Wells Fargo.

The Derivative Actions and all alas contained thereiare hereby dismisses

with prejudice in their entirety, on the meritRach party shall bear its own fees and co

except as set forth in the Court’s Order ath®Motion for Award of Fees and Expenses.

10. Upon the date of this Order and Fidatlgment, Plaintiffs, Wells Fargo, and a
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Current Wells Fargo Shareholders, derivativahd on behalf of themselves, and th
respective current, future and former irbg executors, admistrators, persona
representatives, attorneys.eags, partners, successors assigns, and any other person
entity claiming (now or in thdéuture) to have acted througir on behalf of them, shal
hereby be deemed to havedaby operation of this Ordend Final Judgment shall: (i) hav
fully, finally, and forever released, relinquishesttled and discharged each of the Settl
Defendants and the Released Parties frorthallSettled Claims and Released Claims; &
(i) be forever barred and em@d from commencing, institutingrosecuting, continuing, o
in any way participating in the commencemenprosecution of any &on asserting any of
the Settled Claims and Released Claims againg of the Settled Dendants or Release
Parties.

11. Except as set forth iparagraph 12 below, upatie Effective Date of the
Stipulation (as defined therein), each ot tBettling Defendants, on behalf of himse
herself, and/or itself and each and all membetgxfher and/or its families, parent entitie
affiliates, or subsidiaries, and each and alhigf her and/or its resptive past, present, g
future officers, directors, employees, attormeyaccountants, insurers, auditors, he
executors, personal representatives, estagEBninistrators, premtessors, successol
custodians, agents, representatives, trusts, trustees, trustibgas and assigns shall b
deemed to have, and by opera of the Judgment shall havailly, finally, and forever
released, relinquished, and diacged the Releasing PartiexlaPlaintiffs’ Counsel from all
claims or demands relating tojsang out of, or connected witthe institution, prosecution
assertion, settlement, or resolution af ettled Claims or the Released Claims.

12. Nothing contained herein ilstended to or shall be cdnsed to limit, restrict or
otherwise affect any obligation @Wells Fargo or angf its insurers ta@efend and indemnify
former officers and directors of Wachovia, wnpair any rights of any of the forme
directors and officers of Wachiavunder any contract of insurance, under the terms of

merger agreement between Wells Fargad &Wwachovia, or under any articles ¢
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incorporation or bylaws diVells Fargo or Wachovia.

13. Without in any ws affecting the finality of thiOrder and Final Judgment, th

Court shall retain jurisdiction over Plaintiffs, the Settling Deli@nts, and Wells Fargo wit

respect to all matters relatedttee Derivative Actions and ovatl proceedings related to th

implementation and enforcement of the termghef Stipulation, and toule on Plaintiffs’

Motion for Award ofFees and Expenses.

14. Neither the Settlement, nor this Orderd Final Judgment, nor the Stipulation,

nor its exhibits, nor any other papers tielg to the Settlement, nor any negotiatior

discussions or proceedings in connection therewith shall be:

a. offered or receivedgainst any of the Settling Bmdants or the Release
Parties as evidence of, or construed @s deemed to heevidence of any
presumption, concession, or admissiby any of the S#ing Defendants or
Released Parties of the truth of any fdletgeed by Plaintiffs othe validity of any
claim that has been or could have basserted in the Derivative Actions or
any other proceeding, ordhdeficiency of any defeasthat could have bee

asserted in the Derivative Actions orany other proceedingr of any alleged

liability, negligence, fault, or wrongdag any of the Settig Defendants or the

Released Parties;

b. inany way be construed, offered as, received ased as or deemed to [
evidence of any kineh the Derivative Actions, angther action, or any judicial
administrative, regulatory asther proceeding, excepfpaoceeding to enforce th
Stipulation, and except that the Settling@wlants or my of the Released Partie
may file the Stipulation andf this Order and Final Judgment in any action t
may be brought against any of them iderto support a defense or countercla
based on principles of res judicatepllateral estoppel, release, good fa
settlement, judgment bar or reduction ay ather theory of claim preclusion @

iIssue preclusion or similar defense or counterclaim;
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c. construed against any of the SegliDefendants, the Released Parties
Plaintiffs as an admission or concessittrat the consideration to be give
hereunder represents the amount whichiccde or would hae been recoverec
after trial; or
d. construed as or received in emmde as an admission, concession
presumption against Plaintiffs or theirweel or any of them that any of th
claims asserted in the Derivative Actioa® without merit othat any infirmity
exists as to those claims.
e. Nothing herein shall be constduéo limit the parties from referring tc
and/or relying upon the Stipulation, iexhibits, any documents filed with th
Court relating to the Settlement, or tidsder and Final Jusigent in connection
with any appeal of any Order of thGourt in the Derivative Actions and/o
before this Court or beforthe Court of Appeals iconnection with Plaintiffs’
Motion for Award ofFees and Expenses.
15. The Settlement shall be a final and ctatgresolution of all disputes among t
Parties.
16. Entry of the Order and ral Judgment fully and fidlg settles and disposes ¢
and discharges all of the Released Claith$or any reason the Settteent does not becom
effective in accordanceithh the terms of the Stipulatiothis Order and Final Judgment, ar

any related orders, shall be rendered null and,\ad no further force oeffect, and shall be

vacatednunc pro tunc. The parties shall then each besnded to have reverted to thei

respective status in the Derivative Actions ashef date of the Stipation, and they shal
proceed in all respects as iktlstipulation had not been exged and this Order and Fing
Judgment, and any related orddrad not been entered, presagvin that eent all of the
parties’ claims and defenses in the Derivative Actions.

17. Without further order of the Court,etlParties to the Stipulation may agree

reasonable extensions of time to carry oyt @inthe provision®f the Stipulation.

(PROPOSED) ORDER AND FINAL JUDGMENT NO. 10-CV-00279 YGR

or
N

)

or

e

A4

e

-

)f

nd

il

NO. 12-CV-00203 YGF



© 0 N O 0o~ W DN

N N RN NN NN NMNDNR R R B R P B R RB
W N O OO B W N P O © 00 N O 0 W N P O

18. The provisions of this Order and Hidadgment constituta full and complete

adjudication of the matters considered anpi@gkd herein, and the Court determines t

there is no just reason forldg in the entry of judgment pswant to Rule 54(b) of the

Federal Rules of Civil Procedure. The las hereby directed to enter judgment |i

accordance with this Order @rFinal Judgment as a finaldgment with respect to al

matters ordered, judged and decreed.

This Order Terminates Dkt. Nd29 in Case No.: 10-CV#® and Dkt. No. 27 in Cast

No.: 12-CV-203.

IT 1S SO ORDERED

DATED: March 29, 2013
ONNE GONZAL% ROG%S

UNITED STATES DISTRICT COURT JUDGE
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