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n Brothers, Inc. et al

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

JOSE TIJERO, AMANDA GODFREY, Case No: C 10-01089 SBA
individually and on behalf of all others
similarly situated, ORDER DENYING MOTION
FOR PRELIMINARY
Plaintiffs, APPROVAL OF CLASS

ACTION SETTLEMENT
VS.
Docket 90
AARON BROTHERS, INC, and DOES 1
through 50, inclusive,

Defendants.

This is a wage-and-hour hybrid colliee action and class action brought by
Plaintiffs Jose Tijero ("Tijero") and Aamda Godfrey ("Godfrey") (collectively,
"Plaintiffs") on behalf of theiselves and all other similargituated non-exempt hourly
employees employed by Aaron Brothers, ifiDefendant”) from May 7, 2005 to the
present. The operative comipliaalleges that Plaintiffs lva violated the Fair Labor
Standards Act ("FLSA"), 29 U.S.C. § 201seq.; various Californihabor Code sections
and IWC Wage Orders, and I@arnia Business & Professior3ode 8 17200 et seq.

The parties are presently before thai@on Plaintiffs’ motion for preliminary
approval of class action settlement. [84. Plaintiffs request the Court grant
preliminary approval of the proposed settl@meertify the proposed settlement class,

approve the proposed notice plan, and scheatiteal approval hearing. Id. Defendant

Do

c. 92
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has not filed an opposition or statemenhoh-opposition as requirdyy Civil Local Rule
7-3! Having read and considered the pagiéed in connectiorwith this matter and
being fully informed, the Court hereby DNEES Plaintiffs' motion for preliminary
approval of class action settlement, for theesans stated below. The Court, in its
discretion, finds this matter suitable for resolution without oral argument. See
Fed.R.Civ.P. 78(b); N.DCal. Civ. L.R. 7-1(b).

I BACKGROUND

On May 7, 2009, PlairftiTijero commenced the instt action in the Superior

Court of the State of California, County Alameda. Compl., Dktl. On March 15,

2010, the action was removed to thisuBainder the Class Action Fairness Act

("CAFA"). Id. On Octobe15, 2010, the complaint wamended to add Plaintiff

Godfrey. Dkt. 36. On Decdper 1, 2010, Plaintiffs filed second amended complaint.
Dkt. 38. On April 1, 2011, the Court granted Defendant's motion to dismiss the second
amended complaint. Dkt. 46. Plaintified a third amended complaint on April 22,

2011. Dkt. 49. A fourth amended complaint ("FAC") was filed on May 12, 2011. Dkt.
51.

Defendant is a retailer of arts and craft®ds. FAC { 4. Defendant operates in
excess of 100 stores in California. Id. Ridf Tijero was employed by Defendant as a
non-exempt assistant store manager from 292008 to September 20, 2008. FAC
7. Plaintiff Godfrey was employed by Daftant as a non-exempt sales associate and
lead framer from May 27, 2007 to May 2010. Id. { 18.

Plaintiffs seek to represent a clasalbihon-exempt, hourly employees employed
by Defendant in California since M&, 2005. Pls.' Mtn. at 2Plaintiffs generally allege
that Defendant failed to compensate classnbers for all hours worked. Id. More

specifically, Plaintiffs allegéhat Defendant failed to payass members overtime wages,

%0 ! Plaintiffs represent that Defendant does oppose the instamotion. See Dkt.
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provide meal periods and rest breaks, payimum wages for workonducted "off the
clock," pay compensation duetatmination, and provide acctieavage statements. Id.
By this action, Plaintiffs seetecovery for unpaid wages undsgate and federal law. Id.
In addition, Plaintiffs seek state law péies under the Private Attorney General Act
("PAGA"), Labor Code § 288 et seq., and applidabstate statutes. Id.

The FAC alleges ten claims for relief) (dnpaid wages in viation of Labor Code
§ 226 and IWC Wage Orders, including but lmmited to, 7-2001; (2) unpaid overtime
wages in violation of the FLSA, 29 U.S.€207; (3) unpaid ovéame in violation of
Labor Code 88 510 and 1194 didC Wage Orders Nos. 40P0 and 4-2001; (4) failure
to provide meal breaks in violation of LatXdode 88 226, 226.512 and 516 and IWC
Wage Orders, including, but nionited to, 7-2001; (5) failuréo provide rest breaks in
violation of Labor Code 8826.7 and 516 and I@/Wage Orders, including, but not
limited to, 7-2001; (6) failure to pay mmum wages for "off ta clock" work in
violation of Labor Code § 1197 and IWC W&Orders Nos. 4-2000 and 4-2001; (7)
failure to pay all compensation due at teration based on being paital wages with a
pay card in violation of LabaCode 88 201, 202, 203, 25&nd 218.6 and IWC Wage
Orders, including, but not limited to, 7-20(#8) failure to prowile accurate wage
statements in violation of Labor Code § 226; (9) violation of California Business &
Professions Code 88 17200-17208; and (16lption of PAGA. _See FAC. On May 31,
2011, Defendant filed an anemnto the FAC. Dkt. 51.

On April 4, 2012, the péies participated in a mediation overseen by private
mediator David A. Rotman. PIs." Mtn. at After approximately ten hours of settlement
negotiations, the parties reached an agreetoesdttle this matter fdb800,000, inclusive
of attorneys' fees and costgl. The Stipulation of Sgement ("Settlement Agreement")
was finalized on August 7, 2012. 1d. It st&that the "Settlement Agreement is intended

to fully, finally, and forever compromise, lease, resolve, discharge, and settle the
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released claims subject to the terms anditins set forth in this settlement.” See
Settlement Agreement, Dkt. 90-2.

The salient terms of the settlement ¢aitlpayment of $800,000 into a gross
settlement fund for: (1) theaims of all settlement clasnembers; (2) an award of
attorneys' fees and costs) ({Bcentive awards for Plaifits; (4) a PAGA penalty; and (4)
all costs associated with claims administrati®s.' Mtn. at 5. Defendant has agreed to
pay the settlement amount in exchange ferrtlease of claims against the "Released
Parties? as set forth in the Settlement Agreemedt.at 10. Specifically, the release

provision in the Settlement Agreement provides:

In exchange for the payents by Defendant as deibed herein, upon the
final approval by the Court of this Settlement Agreement, and except as to
such rights or claims as may beated by this Settlement Agreement, the
Settlement Class and each membdhat class, including the Named
Plaintiffs (who shall not opt-ou?, jatly, severally, shall, and hereby do
fully release and discharge Defendant Released Parties from any and all
claims, judgments, liens, losses, deltibbilities, demands, obligations,
guarantees, penalties,ste, expenses, attorneys' fees, damages,
Indemnities, actions, causes of actiang obligatons of every kind and
nature in law, equity or othervasknown or unknown, suspected or
unsuspected, disclosed or undisclosedtiagent or accrued, arising out of
or in any way relating to their engyyment with and/or termination of
employment with Defendant, or any matter or event occurring up to the
execution of this Settlement Agreement, arising out of the dispute which is
the subject of the Lawsuit or which cdilave been asserted in the Lawsuit
based on the facts alleged, whethetontract, violation of any state or
federal statute, rule or regulatiarjsing out of, concerning, or in
connection with any act or omission ayon the part of Released Parties,
including, without limitation, those l&ting to the payment of wages,
overtime, minimum Wa%e, liquidatethmages, penalties, uncompensated
off-the clock work, methods of pay, wage statements] foay penalties,
expenses, deductions, ohet alleged wagand hour violatins and related
record-keeping requirements, inding without limitation, claims for

2" 'Released Parties' means Defendactuding all of Defendant's past and

present successors, subsidiaries, investorents holding companies, investors, sister
and affiliated companies, divisions and etledated entities, including but not limited to
Michaels Stores, Inc., as well as the sucassgwedecessors, shareholders, subsidiaries,
investors, parent, sister and affiliated compapofficers, directors, partners, assigns,
agents, employees, principals, heirs, adstiators, attorneys, vendors, accountants,
auditors, consultants, fiduciaries, insureesnsurers, employee benefit plans, and
representatives of each okth, both individually and itheir official capacities,

past or present, as well as all persons atiynghrough, under or in concert with any of
these persons or entities." Settlement Agreement § 2.1R.

4
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violation of the Fair Labor Standardst, California Labor Code sections
201, 203, 212, 213, 218.821, 223, 225, 226, 226.3, 450, 510, 1194,
1198, 2698, 2699, 2802, violation Blisiness & Professions Code section
17200, Code of Civil Procedurecti®n 1021.5, any and all California
Industrial Welfare Commission Ordews,any other California or federal
laws relating to the payment or npayment of wages based on the facts
alleged in the Complaint from May Z005, through the date of final
approval of the settlement by the Co{iReleased Claims'). Released
Claims include any unknown claimsattmembers of the Settlement Class
do not know or suspect &xist in their favor, which if known by them,
might have affected this Settlemégreement with Defendant and release
of Released Parties. The ReleaSé@ims do not include any workers’
compensation claims, claims for plga bodily harm, discrimination
claims, or any other claims naglated to the Released Claims.

Settlement Agreement | 2.8A.
After deducting attorneys' fees in tm@ount of $266,666.66 (which represents

33% of the common fund), costs in the amount of $30,000, incentive award payments to

Plaintiffs in the collective amount of $10,0@aims administration fees in the amount of
$68,000, and a PAGA penalty in the amooin$10,000, the net settlement amount,
reflecting the amount available to pay claimade by class members, is projected to be
$415,333.34. PlIs." Mtn. at 5. Basedtlo@ data provided by Defendant in connection
with the mediation, class members wenaployed approximately 269,941 weeks for the
period May 7, 2004through the date of the mediatiorssien. Id. at 6. Assuming a total
of 269,941 weeks and a nettiament fund of $415,333.3the average net payout would
equate to approximatet1.54 per week. Id.

According to records provided by Defentliahere are approximately 6,500 class
members. Pls.' Mtn. at 6. Thus, assugthat a class memberas employed 41 weeks
during the subject claim ped (269,941 weeks divided by500 equals 41.53), the class
member would receive the equivalent of $63.96. Id.

I

I

*The Court notes that Plaintiffs seeképresent a class of all non-exempt hourly
employees employed by Defendant in California since M&pd5. It is unclear
whether the 2004 date Is a typographical error.

5
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. DISCUSSION

The Ninth Circuit has declared that eosig judicial policy favors settlement of
class actions. Class Plaintiffs v. City®éattle, 955 F.2d 1268, 1276 (9th Cir. 1992).

Nevertheless, where, as here, "partie€hea settlement agreement prior to class
certification, courts must peruse the proposehpromise to ratifypoth [1] the propriety
of the certification and [2] thiairness of the settlement." &n v. Boeing Co., 327 F.3d
938, 952 (9th Cir. 2003).

A. Class Certification
The district court has discretion to cert# class action under Rule 23. Meyer v.
Portfolio Recovery Assocs., LLG96 F.3d 943, 947 (9th CR2012). To obtain class

certification, the plaintiff mussatisfy the four prerequisgedentified in Rule 23(a) as
well as one of the three subdivisions ofl&kR3(b). Amchem Prods., Inc. v. Windsor,

521 U.S. 591, 614 (1997). K& four requirements of Rule 23(a) are commonly referred

to as 'numerosity,' ‘commonaljtytypicality,’ and 'adequa®f representation’ (or just
‘adequacy'), respectively.” United Steel, Pdp&orestry, Rubber, Mfg. Energy, Allied
Indus. & Serv. Workers ItUnion, AFL—CIO v. ConocoRillips Co., 593 F.3d 802, 806

(9th Cir. 2010). Certification under Ru23(b)(3) is appropriate where common
guestions of law or fact predominate and €la@solution is superior to other available
methods. Fed.R.Civ.P. 23(b)(3). The pagking class certification bears the burden
of affirmatively demonstrating that the ctameets the requirements of Rule 23. Wal-

Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541, 2551 (2011).

In general, "[blefore certifying a clagbge trial court mustonduct a 'rigorous
analysis' to determine wheth@e party seeking certification has met the prerequisites of
Rule 23." Mazza v. Am. Hala Motor Co., Inc., 666 F.3&B1, 588 (9th Cir. 2012)

(citation and quotations omittedYVhen evaluating class certification in the context of a
proposed settlement, courts "rhpay 'undiluted, even heightened, attention' to class

certification requirements"” because, unlike in a fully litigatlegs action suit, the court

6
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will not have future opportunitee"to adjust the class, infmed by the proceedings as
they unfold." Amchem Prods., 521 U.S620; accord Hanlon v. Chrysler Corp., 150
F.3d 1011, 10199th Cir. 1998).

1. Rule 23(a)

a. Numer osity
The numerosity requirement mandates thatclass be "so numerous that joinder
of all members is impracticable Fed.R.Civ.P. 23(a)(1). laddition, the class should be
"ascertainable,” Mazur v. eBay Inc., 257 BR563, 567 (N.D. Cal. 2009), meaning that

the class definition must be "definite enouglirsat it is administratiely feasible for the
court to ascertain whether an individuahismember," O'Connor Boeing N. Am., Inc.,
184 F.R.D. 311, 319 (C.D. Cal. 1998). releDefendant's records establish that over

5,000 class members were employed bfebeant during the class period. See
Bachmeier Decl. § 7, Dkt. IThis is facially sufficiento satisfy Rule 23's numerosity
and ascertainability requirements. See Hanl&® F.3d at 1019 ("FEhprerequisite of
numerosity is discharged if 'the classaslarge that joinder of all members is
impracticable."").
b. Commonality

"Commonality focuses on the relatiorsloif common facts and legal issues
among class members." Hanlon, 150 F.3datl1l This requiremens met through the
existence of a "common contention” thabissuch a nature that it is capable of
classwide resolution[.]"_Dukes, 131 S.Ct. 862. "What matters to class certification . .
. Is not the raising of common 'questions'-e@n droves—Dbut, rather the capacity of a
classwide proceeding to generate comma@awans apt to drive thresolution of the
litigation. Dissimilarities within the propos@thss are what have the potential to impede
the generation of commons answers." |d.

Plaintiffs contend that the commadityarequirement is satisfied because

Defendant "had a policy of failing to provideeal periods and rest breaks and . . . a

7
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policy of failing to pay propeovertime compensation to Plaintiffs and the settlement
class for hours worked in excessegjht in a day or forty in a week." PIs." Mtn. at 11.
While Plaintiffs seek to represent athn-exempt hourly employees employed by
Defendant within the class period, they faitegpecifically identiy all the job positions
they seek to represent in cawmtion with this request or exgh their duties relative to the
job positions they seek to represent. Indtéae common threadedtified by Plaintiffs

Is that they and the da members were subjectthee same policies.

In the typicality section of their motion,dhtiffs state that @y seek to represent
all hourly non-exempt employees of Defengamcluding managers, sales associates,
framers, andustomer service representatives. Pls.' Mtn. at 12 (emphasis addéd).
Plaintiffs, however, do not expressly stafieether these are the only categories of
employees they seek to represefs such, it is unclear whegr Plaintiffs have identified
all the positions they seek to represdnbr instance, Plaintiffs have not specified
whether they seek to represafit’'managers" or just assastt store managers. Moreover,
Plaintiffs have not described the duties of the positions they held relative to the duties
performed by the other class members. Sinisehighly unlikely that all positions and
job duties at Defendant's retail stores asntatal, the Court is not persuaded that there
are no dissimilarities in the proposed cltésgt could "impede the generation of common
answers apt to drive the régton of the litigation." _Seélielson v. Sports Authority,
2012 WL 5941614, at *3 (N.D. Cal. 2012)rfAstrong, J.) (citing Dukes, 131 S.Ct. at
2551; see Kelley v. SBC, Inc1998 WL 1794379, at *16\.D. Cal. 1998) (finding that

commonality only existed as to class members who shared the job positions actually helg
by the plaintiff)). Thus, Plaintiffs have faddo establish commonality under Rule 23(a).
1

* The Court notes that while Plaintiff Tigheld the position of assistant store
manager and Plaintiff Godfrey held the positions of sales associate and framer, it appear
that neither of the Plaintiffs held the e of customer service representative.

8
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C. Typicality
The next requirement of Rule 23(a)ypitality, which focuses on the relationship
of facts and issues between the class and its representative. "[R]epresentative claims af
‘typical' if they are reasonably co-extensniéh those of absent class members; they
need not be substantialigentical." Hanlon, 150 F.3d 4020. "The test of typicality is
whether other members have the sameroilai injury, whether the action is based on
conduct which is not unique to the nanpaintiffs, and whether other class members

have been injured by the same courseoniduct.” Hanon v. Daproducts Corp., 976

F.2d 497, 508 (9th Cir.9B2) (citation and internal quotation marks omitted).

Plaintiffs contend that the typicality regaiment is satisfied because "the claims
arise from the "same course of events" aaig on "similar legahrguments” to prove
Defendant's liability. Pls.' Mtrat 12. Though Plaintiffs e failed to elaborate further
on this vague and conclusory assertion,Gbeart presumes that Plaintiffs are claiming
that they and the class mbers suffered the same injuthat is, Defendant's
misclassification of employees and concomiif@ilure to, among other things, pay
overtime and provide meal and rest periodsatesl state and federal law. Courts have
found Plaintiffs' theory ofypicality acceptable but only asto the positions that the
plaintiff actually held. See Nielson, 2012 WL 5941614, at *3 (citing Campbell v.
PriceWaterhouseCoopers, LLP, 253 F.R.86,5%03-604 (E.D. CaR008); Kelley, 1998
WL 1794379, at *15)). Here, Plaintifteeek to represent all non-exempt hourly

employees employed by Defendant within ¢kess period. However, as noted above,
Plaintiffs have failed to suffiently identify all the positions #y seek to represent and to
describe the duties of those positions. Moreover, Plaintiffs concede that they seek to
represent employees that halgosition in which neither ahem held; namely, customer
service representative. Aadingly, the Court finds that Plaintiffs have failed to
establish that their claims are typical of those of the class.

I

e




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

d. Adequacy of Representation

Members of a class may sue as represigataon behalf of the class only if they
will fairly and adequately protect the interests of the class as a whole. Fed.R.Civ.P. 23.
"Resolution of two questions determines legdequacy: (1) do the named plaintiffs and
their counsel have any conflicts of interesth other class members, and (2) will the
named plaintiffs and their counsel prosecugedbtion vigorously on behalf of the class?"
Hanlon, 150 F.3d at 1020. While there ishmag to indicate that Plaintiffs or their
counsel have any conflicts of interest withert class members or that their interest in
this case is insufficient tensure vigorous representation, no specific information is
provided in the instant moticabout Plaintiffs beyond thadt that they were non-exempt
employees that worked for Deféant as an assistant store manager and a sale associate
and framer, respectively. Given the abserfdaformation about Plaintiffs, and given
that Plaintiffs seek to represent employeeas teld a position that they did not hold, the
Court cannot conclude, at thisacture, that Plaintiffs aradequate class representatives.

2. Rule 23(b)(3)

Finally, Plaintiff has not sufficiently demainated that it would be appropriate to
certify the settlement class under Rule 23(b){@)is provision requires the Court to find
that: (1) "the questions of law or factramon to class members predominate over any
guestions affecting only individual members,d4R) "a class action is superior to other
available methods for fairlynal efficiently adjudicating theontroversy." Fed.R.Civ.P.
23(b) (3). These provisions are referreédsahe "predominae” and "superiority"
requirements. See Hanlon, 150 F.3d at 1022-1023.

Plaintiffs contend that the requiremeafsRule 23(b)(3) are satisfied, ostensibly
because Plaintiffs and classmigers seek the same reliefaaesult of the same policy of
misclassifying non-exempt employees. See Wi at 13. But to secure certification
under Rule 23(b)(3), Plaintiffs must offer nadhan vague references to Defendant's

"general policies"_See id. "Wéther such a policy is in place or not, courts must still ask

10
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where the individual employeestually spent their time." _In re Wells Fargo Home
Mortg. Overtime Pay Litig., 5 F.3d 953, 959 (9th Cir(®9). Since the Plaintiffs'

motion provides no such eluctttan, the Court finds that Plaintiffs have failed to satisfy
the predominance and superioritgua@ements of Rule 23(b)(3).

In sum, the Court concludes that Plaintiffs have failed to demonstrate that
conditional class certification under R23(a) and (b)(3) is warranted.

B. Fairness of the Settlement

Rule 23 requires judicial review afhy settlement of the "claims, issues, or
defenses of a certified class." Fed.R.Ci2B®e). The decision of whether to approve a
proposed class action settlement entails@adtep process. See Manual for Complex
Litig. 8 21.632 (4th ed. 2004)T'he Court first conducts aglmminary fairness evaluation.
Id. If the Court preliminarily approvesdisettlement, notice to the class is then
disseminated and a "fairness" or final apprdwedring is scheduled. Id. The second step
of the process culminates in a fairness ingaat which the proponent of the settlement
must demonstrate that the settlemeritas, reasonable, aradequate.” Id.;
Fed.R.Civ.P. 23(e)(2). "The maose of Rule 23(e) is to protect the unnamed members of
the class from unjust or unfair settlemerfte&ing their rights."_In re Syncor ERISA
Litig., 516 F.3d 1095, 1100 {9 Cir. 2008) (citation omitted).

“The initial decision to appwre or reject a settlement proposal is committed to the
sound discretion of the trial judge." Officdog Justice v. Civil Serv. Comm'n of the

City and County of San Framstio, 688 F.2d 615, 625 (9thrC1982). Where, as here, a

settlement has been reached ptformal class certification, "a higher standard of
fairness" applies due to "[t]he dangersoflusion between class counsel and the
defendant, as well as theed for additional protectionshen the settlement is not

negotiated by a court designaielass representative[.}4anlon, 150 F.3d at 10261n

®Incentives inhere in class-action settlemesgotiations that can, unless checked
through careful district court review ofahiesulting settlement, result in a decree in

11
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undertaking a fairness inquiry, the settlemensinine "taken as a whole, rather than the
individual component parts, that must bammined for overall fairness.” 1d. The Court
has no power to "delete, modify or subg#taertain provisions"—and the settlement
"must stand or fall in its entirety.” 1d.

To make a fairness determination, th&trict court must balance a number of
factors, including: (1) the strength of plaifisfcase; (2) the rislexpense, complexity,
and likely duration of furthditigation; (3) the risk of maintaining class action status
throughout the trial; (4) the amount offeradsettlement; (5) the extent of discovery
completed, and the stage of the proceedif@3he experience andews of counsel; (7)
the presence of a governmental participang (8) the reaction of the class members to
the proposed settlement. See Molski v. Gleg18 F.3d 937, 953 (9th Cir. 2003). Given

that some of these "fairness" factors cannot be fully assessed until the Court conducts th
final approval hearing, " 'a full fairness aysik is unnecessary this stage.' " See
Alberto v. GMRI, Inc., 252 R.D. 652, 665 (E.D. Cal. 2@) (citation omitted). Rather,

preliminary approval of a settlement and notméhe proposed class is appropriate: if
"[1] the proposed settlement appears to leepiioduct of serious, informed, noncollusive
negotiations, [2] has no obvious deficienci@} does not improperly grant preferential
treatment to class representatives or segnudiike class, and [4] falls with the range of
possible approval . . .." In re Tablese Antitrust Litig., 484.Supp.2d 1078, 1079
(N.D. Cal. 2007) (citing Manual for @aplex Litigation, 8§ 30.44 (2d ed.1985)).

I

which the rights of class members, may p@tgiven due regard by the negotiating
parties._Staton, 327 F.3d at 959-960 (cti@razing the inherent dangers of class
settlements as encompassinggbesibility that the agreemeistthe product of fraud or
overreaching by, or collusion tvgeen, the negotiating partiesge In re General Motors
Corp. Pick-Up Truck Fuel T Prod.'s Liab. Litig., 5%.3d 768, 778 (3d Cir. 1995)
(describing the potential falass action lawsuits to Ba vehicle for collusive
settlements that primarily see the interests of defeadts-by granting expansive _
protection from lawsuits-and of plaintiffs' co@hdy generatln%large fees gladly paid by
defendants as a quid pro quo for finallgmbsing of many troublesome claims").

12
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1 The Settlement Process
In the instant case, thet8ement was reached afteetparties participated in
private mediation, which "tends to suppibr® conclusion that the settlement process was
not collusive." Villegas v. J.P. Morg&hase & Co., 2012 WBE878390, at *6 (N.D.

Cal. 2012). In addition, Plaintiffs agséhat they have conducted a thorough
investigation into the facts of this case dimak the parties have engaged in extensive
discovery and motion practice over the me#iree-year period from the commencement
of this action until the mediation session. 8&e' Mtn. at 16; Badame Decl. § 7; Feder
Decl. § 14; Marsh Decl. 1 7. A reviewtble docket reveals that Defendant filed a
motion to dismiss the first, second, thirdufth, fifth, sixth, eghth, ninth and tenth
claims, which was granted. See Dkt. 46.e Hocket also reveals that Defendant filed a
motion for partial summary as to Plaintiff Tijero, Dkt. 70, and a motion for summary
judgment as to Plaintiff Godfye Dkt. 72, which were fullyriefed at the time the parties
reached a settlement of this matter. THasts further support éhconclusion that the
parties were aggressively litigating thigian and were approptiay informed in
negotiating the settlement.
2. Obvious Deficiencies
a. Release of FL SA Claims
The Court finds that the proposedtisment is obviously deficient because
approval of the settlement wial violate the FLSA. Theperative complaint includes a
claim under the FLSA as well as state wageé-hour and unfair business practices
claims. Plaintiffs' motion for preliminagpproval, however, seeks only to conditionally
certify a Rule 23 opt-out class; it does seek to conditionally certify a FLSA opt-in
collective action. PIs.' Mtn. at 10-13. Y#ie parties seek a settlement, "as between the

Settlement Clasand Defendant,” "any and all atas, damages, remedies sought or

¢"Settlement Class" is defined to medmose persons who are members of the
classes who have not properly and timel{edpout of the instant action in connection
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causes of action alleged in the [FAC]," whiokludes the FLSA claim. See Settlement
Agreement 2.2 (footnoted added).

Indeed, the release provision in thétlenent Agreement provides, among other
things, that each member of the Settlent@ass will release alllaims against the
Released Parties whether "known or unkngsuspected or unsuspected, disclosed or
undisclosed, contingent or accrued, agsout of or in any way relating to their
employment with and/or termination of emplognt with Defendant.. ." Settlement
Agreement T 2.8A. The Settlement Agreenasb provides that uess an "Authorized
Claimant” (i.e., class membégubmits a valid request fexclusion, the Authorized
Claimant shall be a member of the class stmall be bound by all tms of the Settlement
Agreement._Id. § 2.11F. Thus, under thenteof the Settlement Agreement, if a class
member does not opt-out of the settlememt,(does nothing in response to the class
notice) he or she will be part of the Setiknt Class and will release liability under the
FLSA.

The FLSA requires employers to payamertime rate of one and one-half times
their regular pay rate for hours worked ofaty hours in a week. 29 U.S.C. § 207(a).
Federal wage claims under the FLSA carbwfiled as a class action under Rule 23;
instead, an aggrieved employee may bringliecive action on behalf of himself and
other employees "similarly situated" basedaoremployer's failure to adequately pay
overtime wages. 29 U.S.C. 8§ 216(b). Hi&SA limits participation in a collective

action to only those parties that "opt-in" te tbuit. Id. ("No employee shall be a party

with the opt-out procedures described heessociated with the Nioe of Settlement.”
Settlement Agreement  2.1U. While this dion refers to "classes," the Court notes
that the parties only seek to conditionally certify a Rule 23 class.

""Authorized Claimant" is defined toean "persons employed by Defendant as
non-exemPt hourly employe®sthin the State of Califoriai between May 7, 2005 and
the date of the entry of the Court’'s Ord&ranting Preliminary Approval of this
Settlement Agreement." lement Agreement § 2.1C.
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plaintiff to any such action unless he gives tonsent in writing tbecome such a party
and such consent is filed in the coarwhich such action is brought.").

"A 'collective action' differs from a clasction."_McElmurryw. U.S. Bank Nat.
Ass'n, 495 F.3d 1136, 1139 (98r. 2007). In a class action brought under Rule 23, all

members of a certified classdround by the judgment unlabgy opt-out of the suit.

Id. In contrast, in a collective actiomder the FLSA, only those claimants who
affirmatively opt-in byproviding a written consent are bouiog the results of the action.
Id. Accordingly, the Court finds that it is coaty to § 216(b) to bind class members to a
release of FLSA claims where, as here,fiembers have not affirmatively elected to

participate in the lawsuit by filing a writteligsent form._See Khanna v. Inter-Con Sec.

Systems, Inc., 2012 WL 4465558, at *2 (E.DI1.@&@12) (an employee must "opt-in" to
the FLSA action to be boury its resolution); Kakant. Oracle Corp., 2007 WL
1793774, at *7 (N.D. Cal. 2007) (findingathsettlement wouldiolate FLSA where

release took away the FL3Aghts of all workers, whether or not they choose to

affirmatively join the action)La Parne v. Monex Deposito., 2010 WL 216606, at *3

C.D. Cal. 2010) ("only class members whoraffatively ‘opt-in' tahe Settlement should
be bound by the Settlement'tei@se of FLSA liability").
b. Scope of the Release
Under the terms of the SettlementrAgment, upon final approval of the

settlement, class members will deemed to have releasdw Released Parties from
"any and all claims . . . and obligatioofsevery kind and naturel[,] . . . known or
unknown[,] . . . arising out ajr in any way relating ttheir employment . . . and/or
termination of employment with Defendant,any matter or event occurring up to the
execution of this Settlement Agreement, arising of the dispute which is the subject of
the Lawsuit or which could have been asseitetie Lawsuit based on the facts alleged. .

. Released Claims include any unknowairok that members of the Settlement Class

do not know or suspect toiskin their favor, which if known by them, might have
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affected this Settlement Agreement with Defendant and release of Released Parties."
Settlement Agreement § 2.8A. The releaswigion also providethat the "Settlement
Agreement shall be binding @il non-opt out members tie Settlement Class, whether
or not they actually receive a payment pursuarthis Settlement Agreement," and that
the release "shall constitute, and may bed#daas, a complete and total defense to any
Released Claims if raised inetfuture.”" Id. § 2.8B.

The Court finds that the scope of thieease is overly broad and improper. The
release does not appropriately track the exdadtbreadth of Plairits’ allegations in the
FAC and releases unrelated claims. Ind#ee release provision provides that class
members will, among other things, release "anyadihclaims . . . arising out of or in any
way relating to their employment with@lor termination of employment with

Defendant. . . ." _See Bond. Ferguson Enterprises, In2011 WL 284962, at *7 (E.D.

Cal. 2011) (finding release overbroad whetease did not track éhextent and breadth
of Plaintiffs’ allegations and released unrelatiadms of any kind or nature up to the date
of the agreement); see also Kakani, 2007 WR3774, at *2-3 (rejecting a settlement in
part because of the "draconiscope” of the proposed ealse, which, among other things,
released and forever discharghd defendant from any and elhims that were asserted
or could have been asserted in the dampwhether known or unknown and precluded
any attempt by class members to prosecute aullawgh respect to threleased claims).
The Court also has concerns with theglaage in the release provision providing
that the Settlement Agreement "shalldseding on all non-opt out members of the
Settlement Class, whether or not they altjureceive a payment pursuant to this
Settlement Agreement. . . ." SettlemAgreement § 2.8B. As noted above, the
Settlement Agreement providdsat a class member shall be a member of the class and
shall be bound by all terms tife Settlement Agreement unless he or she submits a valid

request for exclusion. Id. § 2.11F. Td&és no provision in the Settlement Agreement
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that excludes putative da members from the Settleméhiass whose class notice is
returned as undeliverable byethinited States Post Office.

Thus, although not entiseclear, the Settlement Agement appears to provide
that if class notice is undeliverable to asd member, that meetbwill not receive a
settlement payment but any and all claims regfdhe Released parties "arising out of or
in any way relating to theemployment with and/or termination of employment with
Defendant” will be released. See Ortiz \breboard Corp., 527 8. 815, 848 (1999)

("before an absent classeember's right of action wwaextinguishable due process
require[s] that the member 'receive notice @lnpportunity to be heard and participate
in the litigation,' and . . . 'atminimum . . . an absent plaifitfmust] be provided with an
opportunity to remove himself from the cdds'); Kakani, 2007 WL 1793774, at *2-3, 5-
6 (rejecting a settlement in part becausedbttiement agreemamiovided that class
members were bound by thertes of the settlement agreemancluding the release,
even if the member did not receinotice of the settlement).
C. Opt-Out and Objection Period

Finally, the Court has concerns regardimg parties' proposal that class members
should only have thirty (3@Jays to opt-out of the settlemteor to submit objections to
the settlement. PIs.' Mtn. at 21-22. The speriod proposed by the parties is likely to
decrease the number of opt-outs and olgestsubmitted. The Court finds that the
parties' proposal does not adequately prdtecinterests of the &ts, which includes
providing class members sufficient time tokaa fully informeddecision on whether to
participate in this action and, if so, whetla@ry objection is appropriate. Thus, should
Plaintiffs attempt to renew d&ir motion for preliminary approvViahey shouldensure that
class members are aftted at least sixty (6@ays to opt-out or objetd the settlement.

3. Preferential Treatment
Under the third factor, the Courtaxines whether the settlement provides

preferential treatment to any class membEhe Settlement Agreement provides that
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settlement payments to classmizers are to be based on thenber of pay periods that
each individual class member ked during the class peripsiubject to reduction for any
pay periods covered by a priegttlement. Settlement Agreem&i2.6. At this juncture,
the Court is not satisfied that the allooatof the settlement fundbes not unfairly
benefit certain class members.

As previously indicated, Plaintiffesk to represent a class of all non-exempt
hourly employees employed by Defendant ififGania since May 7, 2005. PIs.' Mtn. at
2. Plaintiff Tijero was employed by Deféant as an assistant store manager, while
Plaintiff Godfrey was employed by Defendasta non-exempt part-time sales associate
and as a non-exempt part-time framer. Id. at 11. The settletassatthey seek to
represent, however, consists of all non-exehnapirly positions, including, at a minimum,
managers, sales associates, framers, and cussemvae representatives. Id. Plaintiffs
make no effort to identifthe range of hourly wag®paid to employees in the various job
positions they seek to represent or explahy a settlement payant based entirely on
pay periods worked does naovide preferential treatamt to class members who
worked on a part-time basis aadivere paid at a lower hourly rate. Since it is highly
unlikely that all non-exempt hourly employeeafendant's stores are paid the same or
worked the same hours per week, andesithe Settlement Agreement directs that
settlement payments be made based simpih@mumber of pageriods an individual
worked during the class period (subjectaduction for any pay p@ds covered by a
prior settlement), the Court ot persuaded that thettdement does not provide
preferential treatment to certain segments of the class.

I
I

® The FAC alleges that Plaintiff '_I'Oiljerq Wﬁﬁid an hourly rate of approximately
$18.90. FAC 1 8. The FAC does not identifg tiourly rate Plaintiff was paid as a part-
time sales associate oragpart-time framer.
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4, Range of Possible Approval
Lastly, the Court must consider whethiege settlement falls within the range of
possible approval. To determine whether a settlement "falls within the range of possible
approval," a court must focus on "subsitanfairness and adequacy," and "consider
plaintiffs' expected recovetyalanced against the valuetbé settlement offer.” In re

Tableware Antitrust Litig., 484 Bupp.2d at 1080. Here dittiffs contend that the

"settlement is well within the range ofasonableness" becau$m]embers of the
settlement class will receive a pro-rata portof the maximum settlement amount [i.e.,
$800,000 less attorneys' feessts, incentive award pagmts, claims administration
costs, and a PAGA penalty payment] bagedheir work as an hourly employee for
[Defendant] in California during the relevant @meriod." PIs." Mtn. at 15. Plaintiffs,
however, did not provide further elaboration wigspect to this cohgsory assertion.
Plaintiffs did not submit any information thabuld enable the Court to determine that
the settlement falls within the rangepissible approval, including information
establishing the maximum recovery Plaintéfsuld have obtained if the action were
concluded on the merits in their favor. Rt#dfs have not provided any information on
the potential range of recovery. Absent sué¢barmation, the Court is unable to assess, at
this juncture, whether the proged settlement is reasonable.
1.  CONCLUSION

For the reasons stated aboMelS HEREBY ORDERED THAT:

1. Plaintiffs'motionis DENIED without prejudice tdhe filing of a renewed
motion that addresses the @de&fncies discussed above.

2. This Order termistes Docket 90.

IT 1S SO ORDERED.

Dated: 12/20/12 W&%
SAUNDRABROWNARMSTRONG

UnitedStateDistrict Judge
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