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n Brothers, Inc. et al

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

JOSE TIJERO, AMANDA GODFREY, Case No: C 10-01089-SBA
individually and on behalf of all others
similarly situated, ORDER GRANTING RENEWED
MOTION FOR PRELIMINARY
Plaintiffs, APPROVAL OF CLASS

ACTION SETTLEMENT
VS.
Docket 93
AARON BROTHERS, INC, and DOES 1
through 50, inclusive,

Defendants.

This is a wage-and-hour hybrid colliee action and class action brought by
Plaintiffs Jose Tijero ("Tijero") and Aamda Godfrey ("Godfrey") (collectively,
"Plaintiffs") on behalf of theselves and all other similargtuated non-exempt hourly
employees employed by Aaron Brothers, IfiDefendant") from May 7, 2005 to the
present. The operative comipliealleges that Plaintiffs va violated the Fair Labor
Standards Act ("FLSA"), 29 U.S.C. § 201seq., various Californinabor Code sections
and IWC Wage Orders, and I@arnia Business & Professior@ode § 17200 et seq.

The parties are presently before @murt on Plaintiffs' renewed motion for
preliminary approval of class action settlemekt. 93. Plaintiffs request the Court,
among other things, grant prelimary approval of the proposed settlement, certify two

settlement classes, apprdbe proposed notice plan,caechedule a Final Fairness

Do

c. 96

Dockets.Justia.com


http://dockets.justia.com/docket/california/candce/4:2010cv01089/225545/
http://docs.justia.com/cases/federal/district-courts/california/candce/4:2010cv01089/225545/96/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Hearing. _Id. Defendant has filed a stateh@mon-opposition. Dkt. 94. Having read
and considered the papers filed in connectuith this matter anteing fully informed,
the Court hereby GRANTS Ptdiffs' motion for preliminay approval of class action
settlement, for the reasons stabedow. The Court, in its discretion, finds this matter
suitable for resolution without arargument._See Fed.R.Civ.P. 78(b); N.D. Cal. Civ.
L.R. 7-1(b).

l. BACKGROUND

On May 7, 2009, Tijero ecamenced the instant actiontime Superior Court of the
State of California, County of Alameda. Cdmpkt. 1. On March 15, 2010, the action
was removed to this Court under the $l#@ction Fairness Act ("CAFA"). Id. On
October 15, 2010, the complaint was amendeitbGodfrey. Dkt. 36. On December 1,
2010, Plaintiffs filed a second amended complaikt. 38. On April 1, 2011, the Court
granted Defendant's motion to dismissseeond amended compia Dkt. 46.

Plaintiffs filed a third amended complaint April 22, 2011. Dkt. 49. A fourth amended
complaint ("FAC") was filecdbn May 12, 2011. Dkt. 51.

Defendant is a retailer of arts and craft®ds. FAC § 4. Defendant operates in
excess of 100 stores in California. [Tijero was employed bpefendant as a non-
exempt assistant store manager from Jun2@38 to September 20, 2008. FAC { 7.
Godfrey was employed by Defendant a®a-exempt sales associate and lead framer
from May 27, 2007 to May 2010. Id. { 18.

Plaintiffs seek to represent a FederaleRaf Civil Procedure 23 class and a FLSA
collective action consisting of all non-expthhourly employees employed by Defendant
in the State of California from Mar, 2005 to the present ("&s Period"). Pls.' Mot. at
4. According to Plaintiffs, all retail store level employees were subject to the same
company policies and practices relatingamong other things, off-the-clock work,
overtime, meal periods, and rest breaks. Id, 4t Plaintiffs allege that Defendant failed
to pay them and putative class memberstowerwages, failed to provide meal periods
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and rest breaks, failed to pay minimum wafm work condated "off the clock," failed

to pay compensation due at termination, ailddao provide accurate wage statements.
Id. at 4. By this action, Plaintiffs sees&covery for unpaid wages under state and federal
law, including the FLSA. Id. In additioRJaintiffs seek state law penalties under the
Private Attorney General ActRPAGA"), Labor Code § 2698 skq., and applicable state
statutes._Id.

The FAC alleges ten claims for relief) (dnpaid wages in viation of Labor Code
§ 226 and IWC Wage Orders, including but lmmited to, IWC Wage Order 7-2001; (2)
unpaid overtime wages in violation of the$A, 29 U.S.C. § 207; (3) unpaid overtime in
violation of Labor Code 8810 and 1194 and IWC Wageders Nos. 4-2000 and 4-
2001; (4) failure to provide eal breaks in violation of lseor Code 88 226, 226.7, 512
and 516 and IWC Wage Ordeiscluding, but not limitedo, IWC Wage Order 7-2001;
(5) failure to provide redireaks in violation of LaboCode 88§ 226.7 and 516 and IWC
Wage Orders, including, but nlomited to, IWC Wage Order 7-2001; (6) failure to pay
minimum wages for "off the clock" work wiolation of Labor Code § 1197 and IWC
Wage Orders Nos. 4-2000 and 4-200);féanure to pay all compensation due at
termination based on being paid final wagd a pay card in viation of Labor Code
8§ 201, 202, 203,18.5 and 218.6 and IWC Wage Orslancluding, but not limited to,
IWC Wage Order 7-2001; (8) failure to providecurate wage statements in violation of
Labor Code § 226; (9) violation of Califda Business & Professions Code 8§ 17200-
17208; and (10) vioteon of PAGA. See FAC. On Ma31, 2011, Defendant filed an
answer to the FAC. See FAC.

On April 4, 2012, the péies participated in a mediation overseen by private
mediator David A. Rotman. PIs." Mot. at Bfter approximately ten hours of settlement
negotiations, the parties reached an agreetoesdttle this matter fdb800,000, inclusive
of attorneys' fees and costgl. The Stipulation of Sgement ("Settlement Agreement")

was finalized on August 7, 2012. Id. Follegithe denial of Plaintiff's first motion for
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preliminary approval of class action settlerhehe Settlement Agreement was revised
and fully executed on Mah 4, 2013._1d.

The salient terms of the settlement ¢aitlpayment of $800,000 into a gross
settlement fund for: (1) theaims of all settlement clasnembers; (2) an award of
attorneys' fees and costs) ({Bcentive awards for Plaifits; (4) a PAGA penalty; and (5)
all costs associated with claims administrati®s.' Mot. at 7. Defendant has agreed to
pay the settlement amount in exchange ferrtlease of claims against the "Released
Parties" as defined ithe Settlement Agreemehtld. at 12.

After deducting attorneys' fees in mmount of $266,666.66 (which represents
33% of the common fund), costs in the amount of $30,000, incentive award payments to
Plaintiffs in the collective amount ofi$,000, maximum payment to Rule 23 class
members who do not opt-outtine amount of $65,000, claims administration fees in the
amount of $72,000, and a PAG#nalty in the amount of $10,000, the net settlement
amount is projected to be $346,333.34 ("Ndtl&ment Fund"). PIs.' Mot. at 7. Under
the terms of the Settlement Agreement, the $&ttlement Fund is to be allocated among
each qualified settlement class member whe amé timely opt-out based on a formula
which incorporates the class mbers' respective classificati as a "full-time" or "part-

time" employee, coupled witihe number of pay periods (i.evorkweeks) the individual

1" 'Released Parties’ meabefendant, including all of Defendant's past and
present successors, subsidiaries, investorents holding companies, investors, sister
and affiliated companies, divisions and aetredated entities, including but not limited to
Michaels Stores, Inc., as well as the sucassgwedecessors, shareholders, subsidiaries,
investors, parent, sister and affiliated compapofficers, directors, partners, assigns,
agents, employees, principals, heirs, adstiators, attorneys, vendors, accountants,
auditors, consultants, fiduciaries, insureesnsurers, employee benefit plans, and
representatives of each okth, both individually and itheir official capacities,
past or present, as well as all persons atiynghrough, under or in concert with any of
these persons or entities." Settlement Agreement § 2.1S.
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worked during the class period, and subjeatduction for any pay periods covered by a
prior settlement. Id. at 8.

Based on the data provided by Defamtgautative class members were employed
approximately 269,941 weeks for the perMdy 7, 2005 througkhe date of the
mediation session. PIs.' Mot. at 8ssuming a total of 269,941 weeks and a net
settlement fund of $34833.34, the base rate for paia net weekly payout ("Base
Rate") equals approximately $1.28 per weedd4333.34 + 269,941). Pls.' Mot. at 8.

In order to insure that atlass members are coemnsated fairly, the parties have agreed
to a "multiplier" allocation formula whictill be implemented afllows: full-time
employees who submit a valid claim foend do not timely opt-out, will receive a
settlement award based orithrespective number of pagriods worked during the
class period multiplied by a factor equaling tthrds of the Base Rate or approximately
$0.85 per week worked ($1.28/3 = $0.85)._1d. Patime employees who submit a
valid claim form and do not tigly opt-out, will receive a sieement award based on their
respective number of pay pedss worked during the clapgriod multiplied by a factor
equaling one-third of the Base Rate (ifalf the rate applied to their full-time
counterparts), or approximately $0.43 per waekked ($1.28 x 1/3 = $0.43). Id. at 8-9.
Each settlement class membédro does not timely opt-owff the Rule 23 class will
receive a nominal settlement award of $1(@60claimant, to be deducted from the Net
Settlement Fund. Id. at 9. This $10@yment will be iraddition to any funds

recovered by settlement class members suonit a timely and valid Claim Form._Id.

2Based on data provided by Defendaluring the class p®d, aploroximately
14% of the settlement classeembers were employed exdledy on a full-time basis,
approximately 77% were employed exclusivetya part-time basis, and approximatel?/
9% held both full and part-tienpositions during the class period. Pls.' Mot. at 8. Full-
time employees are required to work a minimaf 32 hours per week, and, according to
Defendant's records, worked an average di@8s per week during the class period. Id.
Part-time employees are required to wbetween 8 and 31 hours per work and,
according to Defendant’s recerdvorked an avaﬁe of 17 hours per week during the
class period—approximately half that wedkby their full-time counterparts. Id.

5




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Applying the above allocation fornayla putative class member who was
employed full-time by Defendant for the staaverage of approximately 41.53 weeks
during the class period (269,941 workweeks 500 class members = 41.53) would be
entitled to a settlement award of $35.30 (41.53 x $0.85 (full-time employee rate factor) =
$35.30). _See PlIs."' Mot. at 9. A part-time employee who worked the same number of
weeks would stand to recover $17.85 (41.58xX3 (part-time employee rate factor) =
$17.85). _See id.

In the instant motion, thearties seek conditional certification of both a Rule 23
class action and a FLSA collective action asinsg of all non-exempt, hourly employees
employed by Defendant in California since May 7, 2005 to the présEné parties
propose a hybrid opt-in/opt-out methodahich putative class members receive a notice
packet containing a Class Nai€orm and a Class Claim FarrBee Badame Decl., Exh.
B. The Class Notice Form, among other thjngdifies putative class members about the
proposed settlement and explains their options regarding participation in the Rule 23
class action and the FLSA collective actidd. The Claim Form serves as the FLSA
opt-in form and must be submitted by a piweaclass member iarder for them to
receive a full settlement award. Id. Thai@l Form advises putative class members that
by submitting the form they are opting-inttee FLSA collective aan unless they check
a box indicating otherwise. .IdThe Claim Form also advis@utative class members that
their settlement award will be reducedhéy do not submit a Claim Form._Id. If
putative class members do nothing, i.e., dosabmit a Claim Form, they will receive
$10.00 and will releastheir Rule 23 state law claims but will retain their right to pursue
a FLSA claim against Defendant. Id. Finalfya putative class mengb mails a letter to

the Claims Administrator expressly stating thatshe wishes to opt-out of the proposed

® All putative Rule 23 class members arsoatligible to benembers of the FLSA
collective action.
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settlement, he/she will receiv® settlement payment, but witain his/her right to sue
Defendant based on any of the olaisettled in this matter. Id.
. DISCUSSION

The Ninth Circuit has declared that eosig judicial policy favors settlement of

class actions. Class Plaintiffs v. City®éattle, 955 F.2d 1268, 1276 (9th Cir. 1992).

Nevertheless, where, as here, "partie€hea settlement agreement prior to class
certification, courts must peruse the proposehpromise to ratifypoth [1] the propriety
of the certification and [2] thiairness of the settlement." &n v. Boeing Co., 327 F.3d
938, 952 (9th Cir. 2003).

A. Conditional Class Certification

Plaintiffs seek conditional certificatiasf a settlement class under Rule 23(a) and
(b)(3). To obtain class certification, the pi@fif must satisfy the four prerequisites
identified in Rule 23(a) as well as one o tinree subdivisions of Rule 23(h). Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 61997). "The four requirements of Rule 23(a)

are commonly referred to as 'numerositpmenonality,’ 'typicality,and ‘adequacy of
representation’ (or just 'agleacy’), respectively." Uted Steel, Paper & Forestry,
Rubber, Mfg. Energy, Allied Indus. & 8e Workers Int'| Union, AFL-CIO v.
ConocoPhillips Co., 593 F.3d 802, 806 (9tin. D10). Certification under Rule 23(b)(3)

IS appropriate where common questions of ¢evact predominate and class resolution is
superior to other available teds. Fed.R.Civ.P. 23(I8). The party seeking class
certification bears the burden of affirmatiyelemonstrating that the class meets the

requirements of Rule 23. Wal-Mart Storkes. v. Dukes, 131 S.Ct. 2541, 2551 (2011).

In general, "[blefore certifying a clagbge trial court mustonduct a 'rigorous
analysis' to determine wheth@ée party seeking certification has met the prerequisites of
Rule 23." Mazza v. Am. Hala Motor Co., Inc., 666 F.3&B1, 588 (9th Cir. 2012)

(citation and quotation marks omitted). Whealaating class certification in the context

of a proposed settlement, couhisust pay 'undiluted, even héigned, attention' to class

7
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certification requirements" because, unlike in a fully litigatle@s action suit, the court
will not have future opportunitee"to adjust the class, infmed by the proceedings as
they unfold." Amchem Prods., 521 U.S620; accord Hanlon v. Chrysler Corp., 150
F.3d 1011, 10199th Cir. 1998).

1. Rule 23(a)

a. Numer osity
The numerosity requirement mandates thatclass be "so numerous that joinder
of all members is impracticable Fed.R.Civ.P. 23(a)(1). laddition, the class should be
"ascertainable,” Mazur v. eBay Inc., 257 BR563, 567 (N.D. Cal. 2009), meaning that

the class definition must be "definite enougtirsat it is administratiely feasible for the
court to ascertain whether an individuahismember," O'Connor Boeing N. Am., Inc.,
184 F.R.D. 311, 319 (C.D. Cal. 1998). Hdrased on its recordBefendant estimates

that more than 6,000 indowals were employed by Defendaltring the class period.
See Bachmeier Decl. 7, Dkt. 1. Thidasially sufficientto satisfy Rule 23's
numerosity and ascertainability requiremerfi&e Hanlon, 150 F.3d at 1019 ("The
prerequisite of numerosity is dischargethe class is so large that joinder of all
members is impracticable."").
b. Commonality

The commonality requiremergquires that there be "questions of law or fact
common to the class." Fed@®v.P. 23(a)(2). "A claskas sufficient commonality 'if
there are questions of fact and law whicha@meamon to the class.'" Hanlon, 150 F.3d at
1019. The commonality requiremteshould be "construed peissively," meaning that
"[a]ll questions of fact and V@ need not be common to satishe rule. The existence of
shared legal issues with divergent factual aes is sufficient, as is a common core of
salient facts coupled with disparate legahedies within the class.” Id.

The Court previously founthat Plaintiffs' showin@f commonality was deficient

because they failed to specifigadentify all of the job posions they seek to represent

8
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in this action and to explain their dutietatese to the job pasons they seek to
represent, thereby impeding a determinatibwhether issues of fact and law were
common to the class. In thestant motion, Plaintiffs clanfthat their job duties and the
putative class members' job duties arepastinent to the clans at issue sincal non-
exempt employees were subject toshene unlawful wage and hour policies and
practices of Defendant, inaing, but not limited to, Defelant's policy of failing to
provide meal periods and rest breaks, Retendant's policy of failing to pay proper
overtime compensation to Plaintiffs and g&ttlement class for hours worked in excess
of eight in a day or forty in a week. With tidarification, the Couris satisfied that the
Plaintiffs have met the commonality requirement.
C. Typicality

The next requirement of Rule 23(a)ypitality, which focuses on the relationship
of facts and issues between the class and its representatives. "[R]epresentative claims 4
‘typical' if they are reasonably co-extensniéh those of absent class members; they
need not be substantialigentical." Hanlon, 150 F.3d 4020. "The test of typicality is
whether other members have the sameroilai injury, whether the action is based on
conduct which is not unique to the nanpaintiffs, and whether other class members

have been injured by the same courseoniduct.” Hanon v. Daproducts Corp., 976

F.2d 497, 508 (9th Cir.9B2) (citation and internal quotation marks omitted).

In its prior order, the Court found thaRitiffs had failed to demonstrate that
their claims were typical of those ofsdnt class members because they did not
sufficiently identify all the positios they seek to represent in this action and describe the
duties of those positions, and because thel serepresent employees that held a
position in which neither adhem held; namely, customservice representative.
However, as discussed above, Plaintiffs halaafied that they seek to represent all non-

exempt employees that were not properignpensated due to the same unlawful policies

\re
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and practices of Defendant. éardingly, the Court finds th&laintiffs have shown that
their claims are typical of thesof the putative class members.
d. Adequacy of Representation

Members of a class may sue as represigataon behalf of the class only if they
"will fairly and adequately protect the intste of the class." EeR.Civ.P. 23(a)(4).
"Resolution of two questions determines legdequacy: (1) do the named plaintiffs and
their counsel have any conflicts of interesth other class members, and (2) will the
named plaintiffs and their counsel prosecugedbtion vigorously on behalf of the class?"
Hanlon, 150 F.3d at 1020. The Court prergly determined that lacked sufficient
information to assess whetttae adequacy requiremdrdd been satisfied because
Plaintiffs failed to provide sufficient inforation about themselvesicluding the nature
of the job positions they held, and becausenfiffs seek to represent employees that
held a position that they did hbold. However, Plaintiffs’ cldrcation of their theory of
the case addresses the Court's concerns ragdrthintiffs' adequacy to represent the
class. Having reviewed thecerd, the Court finds that there is nothing indicating that
Plaintiffs or their counsel have a conflictioferest with the piative class members.
Further, the record reveals tliaintiffs and their counsélve prosecuted this action
vigorously on behalf of thelass. Accordingly, the @lrt finds that the adequacy
requirement is satisfied.

2. Rule 23(b)(3)

Rule 23(b)(3) requires the Caduo find that: (1) "the questions of law or fact
common to class members predominate omgrcaestions affecting only individual
members," and (2) "a class action is supdnarther available methods for fairly and
efficiently adjudicating the controversy." &&.Civ.P. 23(b) (3). These provisions are
referred to as the "predominance" and "sigoity" requirements._See Hanlon, 150 F.3d
at 1022-1023. In its prior order, the Colatind that Plaintiffs vague references to

Defendant's "general policies" were iffgtient to satisfy the predominance and

10
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superiority requirements of Rule 23(b)(3).aiRtiffs have rectified this deficiency by
supplying additional informtéon regarding Defendant's [ppes and clarifying that
Defendant's policies applied uniformly tib @mon-exempt employees. Claims based on
this type of commonly-appleepolicy are generally sufficiéfior purposes of satisfying

the requirements of Rule 23(b)(3See, e.g., Wright v. Lkus Enters., Inc., 259 F.R.D.

468, 473 (E.D. Cal. 2009) (finding predorance, despite minor factual difference
between individual class members, where the case involved "alleged policies that
required class members to warithout compensation, meal and rest periods, and/or
reimbursement for expenses"); In re Wéllggo Home Mortg. Overtime Pay Litig., 527
F.Supp.2d 1053, 106968 (N.D. Cal. 2007) (finding pdeminance where, as a general

matter, the defendant's poliand practice regarding coepsation and exemption was
uniform for all putative class members); GandneGC Servs., LP, 200 WL 5244378, at
*5 (S.D. Cal. 2011) (finding that Rule 23(b)®@as satisfied wherelie claims stem from

GC Services' alleged uniform policy ofjgring account representative to perform
certain pre-shift, post-shift, and lunch titasks without commpensation. . . .").

In sum, the Court concludes that Ptdfa have demonstrated that conditional
class certification under Rule 23@nd Rule 23(b)(3) is warranted.

B. Conditional Certification of a FL SA Collective Action

In addition to seekingonditional certification of a Rule 23 class actiBhgintiffs
also seek conditional certification of a FL88llective action consimg of all employees
employed by Defendant during the Class Pettiad opt-in to the FLSA aspect of the
settlement.

Under the FLSA, employers must piéwgir employees a minimum wage and
overtime wages for hours worked in excestodly per week._See 29 U.S.C. 88 206,
207. If an employer fails to do so, argagved employee may bring a collective action
on behalf of "similarly situ&d" employees based on their@ayer's alleged violations
of the FLSA. _Does | thriXXIll v. Advanced Textile Corp 214 F.3d 10581064 (9th

11
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Cir. 2000). The decision aswhether to certify a coltgive action is within the
discretion of the district court. Adams vién-Con Sec. Sys., 242 F.R.D. 530, 535 (N.D.
Cal. 2007) (citing Leuthold \Destination Am., Inc., 224 F.R.D. 462, 466 (N.D. Cal.

2004)). The plaintiff bears the burdenstiowing that the puti¥e collective action
members are "similarly situatedAdams, 242 F.R.D. at 535-536; Leuthold, 224 F.R.D.
at 466.

Although the FLSA does nalefine "similarly situated," federal courts have
generally adopted a two-step approach temeine whether to pmit a collective action
to proceed._Hillv. R & L Carriers, Inc690 F.Supp.2d 1001, 10Q8.D. Cal. 2010).

The first step is the "noticgage," at which time the district court assesses whether
potential class members should be notified efdpportunity to opt-in to the action.

Buenaventura v. Champion Drywall, Inc.év., 2012 WL 103228, at *8 (D. Nev.

2012). "Courts have generally held that 'tilarly situated' standard under the FLSA
IS not as stringent a standard as thenloon questions predonate' standard under
Federal Rule of Civil Procedure 23(b)(3 Harris v. Vector Marketing Corp.,

753 F.Supp.2d 996, 1003 (N.D.IC2010) (citing cases). "Plaintiff need not show that

his position is or was identical to the pisa class members' positions; a class may be
certified under the FLSA if the named plathtan show that his position was or is
similar to those of the absent class memBieEdwards v. Citpf Long Beach, 467

F.Supp.2d 986, 990 (C.D. C2006). "Since this first det@ination is generally made

before the close of discovery and basad limited amount of evidence, the court
applies a fairly lenient standard and tyfiicgrants conditional class certification."”
Misra v. Decision One Mortg. Co., LLG&73 F.Supp.2d 98793 (C.D. Cal. 2008j.

* At the second step—typically initiated byretion to decertify after discovery is
complete—the court engages in a more seagahniquiry. Leuthold, 24 F.R.D. at 466.
"Should the court determine on the basis ofdbmplete factual recorthat the plaintiffs
are not similarly situated, then the comdy decertify the class and dismiss the opt-in
plaintiffs without prejudice."_Id. at 467.

12
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Here, the Court finds that Plaintiffewve satisfied the igent standard for
conditional certification. Theljave adequately demonstratadt the potential collective
action members were subject to the same pdiiayresulted in Defendés failure to pay
them overtime wages to which they werefialy entitled under the FLSA. By meeting
the more "stringent" requirements for conditibclass certification, the Court finds that
Plaintiffs have sufficiently shown that poteh collective action members are "similarly
situated" within the meang of the FLSA for purposed conditional certification.

C. Fairness of the Settlement

Rule 23(e) requires the court to detene whether a proposed settlement is
"fundamentally fair, adequate, and reasonabl&taton, 327 F.3d &52. "The purpose
of Rule 23(e) is to protect the unnamedwmbers of the class from unjust or unfair

settlements affecting their rights." In rgrf8or ERISA Litig., 516 RBd 1095, 1100 (9th

Cir. 2008) (citation omitted). "The initial dision to approve or reject a settlement

proposal is committed tive sound discretion of the trial judge." Officers for Justice v.
Civil Serv. Comm'n of the Citand County of San Francis@&@88 F.2d 615, 625 (9th Cir,
1982).

Where, as here, a settlement has been edaatior to formal @ss certification, "a
higher standard of fairness" applies due to "[t]he dangers of collusion between class
counsel and the defendant, as well asted for additional protections when the
settlement is not negotiated aycourt designated class repentative[.]"_Hanlon, 150
F.3d at 1026. In undertaking a fairness inquitpe settlement must be "taken as a

whole, rather than the indowal component parts, thaust be examined for overall

® Incentives inhere in class-action settlemeggotiations that can, unless checked
through careful district court review ofdhliesulting settlement, result in a decree in
which the rights of class members, may Ib@tgiven due regard by the negotiating
parties. _Staton, 327 F.3d at 959-960 (ctiarézing the inherent dangers of class
settlements as encompassingbssibility that the agreemeistthe product of fraud or
overreaching by, or collusion tveen, the negotiating parties).
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fairness." _Id. The Court has no powet'delete, modify or substitute certain
provisions"—and the settlement "musrsd or fall in its entirety."_Id.

To make a fairness determination, th&trict court must balance a number of
factors, including: (1) the strength of plaifisfcase; (2) the rislexpense, complexity,
and likely duration of furthditigation; (3) the risk of maintaining class action status
throughout the trial; (4) the amount offeradsettlement; (5) the extent of discovery
completed, and the stage of the proceedif@3he experience andews of counsel; (7)
the presence of a governmental participang (8) the reaction of the class members to

the proposed settlement. See Molski v. GleR18 F.3d 937, 953 (9th Cir. 2003). In

conducting this evaluation, it is neither tbe court to reach any ultimate conclusions
regarding the merits of the dispute, nosézond guess thetdement terms._See
Officers for Justice, 688 F.2d at 625.

Given that some of these "fairness" tastcannot be fully assessed until the Court
conducts the final approval hearing, " 'a fullfi@ss analysis is unnecessary at this stage.'
" See Alberto v. GMRI, In¢ 252 F.R.D. 652, 665 (E.D. £&2008) (citation omitted).

Rather, preliminary approval of a settlathand notice to the proposed class is
appropriate: if "[1]the proposed settlement appears to be the product of serious,
informed, noncollusive negotiations, [R4s no obvious defiencies, [3] does not
improperly grant preferential treatment to clessresentatives or segments of the class,
and [4] falls with the rangef possible approval . .. ." In re Tableware Antitrust
Litigation, 484 F.Supp.2d 1078079 (N.D. Cal. 2007).

The Court finds that the factors set Fot In re Tableware Antitrust Litigation

weigh in favor of preliminaly approving the settlement. First, the settlement was
reached after the parties participated ingevmediation, which "tends to support the
conclusion that the settlemembcess was not collusive."ilgas v. J.P. Morgan Chase
& Co., 2012 WL 587880, at *6 (N.D. Cal. 2012). In ddion, the record reveals that the

parties aggressively litigated this action avete appropriately informed in negotiating
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the settlement, which further supports thadosion the proposed settlement is the
product of serious, informed, noncollusivegotiations. Second, there are no obvious
deficiencies. To the contrary, the settlement confers tangible monetary benefits to the
class—namely, a gross settlement amoun860$00. There is no indication that the
proposed settlement improperlyagts preferential treatment ¢tass representatives or
segments of the class. The methodologyejte by the parties for allocating the Net
Settlement Fund appears fair and reasonaliiird, based on its experience with similar
actions, the Court finds that the settlemenbanmt of $800,000 preliminarily appears to
be fair, reasonable, and adequate in lighthef"maximum damage exposure" calculated
by Plaintiffs and the risks and cesittendant with further litigatich.Thus, for purposes
of preliminary approval, the Court is satefithat the settlement amount is within the
range of possible approval.

Finally, the Court notes that it has socomcern regarding Plaintiffs' anticipated
request for attorneys' fees bdsm one-third of the net settlemdunnd in light of the fact
that the benchmark for such award is twenty-five percenSee In re Bluetooth Headset

Prods. Liab. Litig., 654 F.3d3%, 942 (9th Cir. 2011). Dese this concern, the Court

¢*While the Court has some concern regagdhe fact that Plaintiffs did not
provide a detailed analysis of how they arria¢dhe settlement figure, issues concerning
the amount of the settlement dxetter resolved at the final approval hearing. See Harris
v. Vector Marketing Corp., 201WL 1627973, at *14 (N.D. Ga2011) (noting that after
the claims process is completed, "thetiparand the Court wilbbe in a position to
accurately calculate the value of the settletr@ad compare it to the maximum damages
recoverable were the Plaintiff class to seexd at trial”). Irtheir motion for final
apf)roval, Plaintiffs should provide infornat that allows th€ourt to compare the
value of the settlement withe maximum damages recoverable if the settlement classes
were to prevalil at trial.

"The Court notes that it previously detemed that the proposed settlement was
obviously deficient for various reasons. Theurt also determined that Plaintiffs had
failed to demonstrate that the allocatiorttad settlement fund didot unfairly benefit
certain class members and ttieg settlement falls ihin the range of possible approval.
Having reviewed the terms of the modifi8dttlement Agreement and considered the
materials submitted in connectiwith the instant motion, th€ourt finds that Plaintiffs
haa/e adequately rectified the concerns previously identified by the Court in its prior
order.
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need not resolve this mattertae preliminary approval stagsince the propriety of the
fee request is an issue that can be detesunat the Final Fairness Hearing. However,
Plaintiffs' counsel shdd be mindful of this issue inonnection witrtheir motion for
attorneys' fees and for final appro¥al.

D. Notice

Where a proposed settlement has been eghbi the parties, "[tjhe court must
direct notice in a reasonable mannerltelass members who would be bound by the
proposal." Fed.R.Civ.P. 23(e)(1). Noticeshgenerally describe the terms of the
settlement in sufficient detail to alert thosghnadverse viewpoints tmvestigate and to

come forward and be heard. Mendoz#&nited States, 623 F.2d 1338, 1352 (9th Cir.

1980). In order to satisfgue process considerations, notice must be "reasonably
calculated, under all the circumstances, to isppnterested parties of the pendency of
the action and afford them an opportunityptesent their objections.” Silber v. Mabon,
18 F.3d 1449, 145@®th Cir. 1994).

For classes certified under Rule 23(b)(3¢ @ourt must direct to class members
"the best notice practicable under the cirstances, including individual notice to all
members who can be identified through oredle effort." Fed.R.Civ.P. 23(c)(2)(B).
The notice must "clearly and concisely statplain, easily understood language: (i) the
nature of the action; (ii) the definition of theass certified; (iii) the class claims, issues or
defenses; (iv) that a class mer may enter an appearatiz®ugh an attmey if the
member so desires; (v)atthe court will exclude frm the class any member who

requests exclusion; (vi) the time and manioerequesting exclusion; and (vii) the

® The proposed Settlement Agreement fiies that the named Plaintiffs shall
each receive an incentive awaid$5,000 for their role aa class representative.
Settlement Agreement § 2.5(c). In the North@istrict of Californa, a $5,000 incentive
award is presumptively reas In re WalMart Stores, Inc. Wage and Hour Litig.,
2011 WL 31266, at *4N.D.Cal.2011) (Armstrong, J(hoting that a $5,000 incentive
award is presumptively reasonable in thistict). However, the appropriate amount of
the incentive awards will beselved in connection witthe Final Fairness Hearing.
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binding effect of a class judgment on mensb@nder Rule 23(c)(3)."_Id. Inan FLSA
action, "the court must provide potential pl#fs 'accurate and timely notice concerning
the pendency of the collectiaetion, so that they can k®informed decisions about
whether or not to participate.'" Adams, 242 F.R.D. at 539 (quoting Hoffman—La Roche
v. Sperling, 493 U.S165, 170 (1989)).

Plaintiffs propose mailing the Clas®tice and Claim Form to putative class
members by first class mail. The Cofinds such notice adequate under the
circumstances to apprise interested partigh@pendency of the action and afford them
an opportunity to prest their objection$. See Walsh v. Great Atl. & Pac. Tea Co., 726
F.2d 956, 963 (3d Cir. 1983) (noting tmaitice by publication and mail has been found

to be "clearly adequate"). In addition, @eurt finds that the Class Notice satisfies the
requirements under Rule 23(c)(2)(B). ThedSlalotice sufficiently dgeribes the nature
of the action and the claims, summarizesténms of the settlement and the benefits to
settlement class members, adentifies the class. The &s Notice also adequately
instructs class members on how to opt-ouhefRule 23 class (including the time and
manner to request exclusion), object to thdesaent, and opt-in tthe FLSA collective
action. Further, the Class Notice inforolass members th#tey may enter an
appearance through an attormethe member so desires, explains the binding effect of a
class judgment on members, adentifies the amount of thacentive award for each of
the Plaintiffs as well as the proposed feied expenses to be paid to Plaintiffs' counsel
and the Claims Administrator. See Badame;lD&xh. B. The Class Notice also clearly
explains that class members must file a@Gl&orm in order to receive a full settlement

award; that, by submitting a Claim Formas$ members are opghin to the FLSA

% In its prior order, the Court expressashcern that the parties' agreement only
afforded putative clagsembers 30 days to submit thelaim forms and to object to the
roposed settlement. The pastlgave since revised the Seatiknt Agreemetnto provide
ora 60-dayOPeriod to mail claim forms aa@0-day period to maény objection(s) to
the proposed settlement. This is sufficienadalress the Court's concern that the notice
period and the period to objectttee proposed settlement are too short.
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collective action and will release all rights asldims arising under the FLSA unless they

expressly indicate otherwise; that classmbers must send a letter to the Claims

Administrator to opt-out afhe class action; and that dging nothing, class members

will receive $10.00 and release their state ¢éaims and retain their FLSA claim. _Id.
The Court concludes that the Clasdibis sufficient tosatisfy the notice

requirements of Rule 23 and the FLSA. wéwer, the Class Noticghould be modified

to expressly state that an objector wit be allowed to present any argument or

comment at the Final Fairness Hearing ssllee or she has timely objected to the

settlement and accompanied said objection atbquest to appear. See McClellan v.

SEN Group, Inc., 2012 WL 2367905, *5 (N.Dal. 2012). The Class Notice shall be

modified accordingly.
[11. CONCLUSION
For the reasons stated aboMe|S HEREBY ORDERED THAT:

1. Plaintiffs' renewed motion for gliminary approval of class action
settlement is GRANTED.

2. The Court conditionally certifiess Rule 23 class action and a FLSA
collective action defined as follows: "All m®ns who worked for Aaron Brothers, Inc.,
as non-exempt, hourly employees within 8tate of California at any time during the
period from May 7, 2005 through the present."

3. Tijero and Godfrey are apptaa as the Class Representatives.

4. Badame & Associates, APC, andeTlhaw Offices of Daniel L. Feder are
appointed as Class Counsel.

5. Rust Consulting, Inc., is appted as the Claims Administrator.

6. Within seven (7) days from the d#tes Order is filed, Plaintiffs shall
submit a revised Class Notice to the Courtohhmodifies the notice as set forth above.

7. Within thirty (30) days from the tiathis Order is fed, Defendant shall

provide the Claims Adminisator with the name, last known home address, home
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telephone number, email address, social sgcaumber, and data pertaining to the dates
of employment for each class member.

8. Within thirty (30) days after rei by the Claims Athinistrator of the
putative class members' idegtifg information, the Claimadministrator shall mail the
Class Notice and Class Claim Form (colieely, the "Class Notie Package") by United
States First Class Mail.

9. The deadline for class membgrsnail a Claim Form and/or mail any
objection(s) to the Settlement Agreemergiidy (60) days from the date the Claims
Administrator mails the Clagdotice Package or not more than twenty-one (21) days
after the date the Class Nu#iPackage is re-mailed.

10. The deadline to mail a request tcelzeluded from the abks is sixty (60)
days from the date the Claims Administrataails the Class NoticBackage or not more
than twenty-one (21) days after the date the Class Notice Package is re-mailed.

11. The deadline for Clag®ounsel to file a motion fattorneys' fees, costs, an
incentive awards to the Class Reggntatives is April 1, 2014.

12. The deadline for PIdiffs' to file a motion for fhnal approval of class action
settlement, as well as the Claims Administrabofile a declaration of due diligence and
proof of mailing is May 6, 2014.

13. A Final Fairness Hearing shall tgdace on May 27, 2014 at 1:00 p.m.
The matter of Class Counsel's motion for aigs’fees, costs, amtcentive awards to
the Class Representatives will be coasadl at the Final Fairness Hearing.

IT 1S SO ORDERED.

Dated: 12/ 19/ 2013
:EéﬂmgﬁA BROWN A%ISTRONG

UnitedStateDistrict Judge
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