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Bay, Inc. et al

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

MOISES ZEPEDAMICHAEL SPEAR,
RONYA OSMAN, BRIAN PATTEE,
CASEY CHING, DENAE ZAMORA,
MICHAEL LAVANG A, and GARY
MILLER, on behalf of themselves and all
others similarly situated,

Plaintiffs,
V.

PAYPAL, INC., E-BAY INC., and DOES 1
through 10, inclusive,

Defendants.

DEVINDA FERNANDO, VADIM TSIGEL,
MICHAIL ZINGER, AMY RICKEL, FRED
RICKEL, IRA GILMAN, LACY
REINTSMA, and SHAUL BEHR on behalf
themselves and all ottsesimilarly situated
and on behalf of the geral public of the
United States

Plaintiffs,
V.
PAYPAL, INC., a Delaware Corporation,

Defendant.
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Case No: C 10-2500 SBA
ORDER
Dkt. 97, 112, 114

Case No: C 10-1668 SBA
ORDER
Dkt. 79
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The two above-captioned class actions alkkgé Defendant Paypal, Inc. (“Paypal”

engaged in improper practices regardingltandling of class members’ Paypal accolints|

The plaintiffs in_Fernandwo. PayPal, Inc., No. C 10668 SBA (“Fernando”) are

represented by solo practitioners Marina Tisky and DavidHicks, and Joseph Wood of

Hennefer Finley & Wood LLC. The plaintifis Zepeda v. PayPahc., No. C 10-2500

SBA (“Zepeda”) are represented primaidly Mark Todzo of thé.exington Law Group
and Jeffrey Leon of the Complex Litigationdbp, LLC. The Court deemed the actions
related under Civil Local Rulg-12, but they have not beeansolidated under Federal
Rule of Civil Procedure 42(a).

Following mediation in 2011, PayPal readhentative settlemé agreements in
both cases. According to PayPal and theeda plaintiffs, counsel for the Fernando
plaintiffs (i.e., Ms. Trubitskypegan reneging on the terwfsthe settlement and made
“seemingly ever changing demandsi behalf of some of helients. Zepeda, Dkt. 112 at
5. As a result, counsel for the Zepeda pitismand Paypal decided to proceed separately
with the settlement reached at mediation. Id.

Apparently dissatisfied with the decisibyg PayPal and the Zepeda plaintiffs to
proceed with their owsettlement without inalding them, the Fernangaintiffs began a
series of actions seemingly aimed at disrypthre_Zepeda settlement. Among other thing

on October 3, 2011, the Fernanalaintiffs moved to consolidate the Zepeda and Fernan

actions, and to appoint Ms. Trubitsky and Micks as interim class counsel. Fernando,
Dkt. 40. A week later on Qaber 10, 2011, thEernando plaintiffs filed a motion to
intervene in the Zepeda action and to stakeismiss the class allegations in Zepeda.
Zepeda, Dkt. 66. Alternatively, the motisaught to stay the Zepeda action pending
resolution of the Fernando action.

The parties thereafter appeared to havelveddheir differences, and stipulated to

take the motion to interveradf calendar based on theetitative resolution” between

1 Both actions were originally assigneditadge Fogel, and were reassigned to this
Court on September 30, 2011, followihis departure from this District.
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PayPal and the Fernando pldisti 1d., Dkt. 75, 76. Théeentative resolution was short-
lived, however, and each side now blartiesother with breaching their proposed
settlement. Accordinglithe Zepeda plaintiffs have ndied a Motion for Preliminary
Approval of Class Action Settlement Agreemenmich is set for haring on December 4,
20122 Zepeda, Dkt. 112. In turn, the Ferdarplaintiffs have filed an administrative
motion to “restore” their motion to consoligaand motion to intervene to the Court’s law
and motion calendar. Fernando, Dkt. 79. Tiezyuest the Court to set the hearing on thg
motions for December 4, 2012, and furthequest that the Court resolve their motions
prior to adjudicating the Zepeda plaffid motion for prelimnary approval.

Further complicating matters, Ms. Trubitz&gd Mr. Wood filed a new class action
styled as Dunkel, et al. v. eBay, Inc.,.N®12-1452 EJD (“Durdd”) on March 22, 2013.

The Dunkel plaintiffs have moved to intereeim the Zepeda action, allegedly to protect

their interests under the proposed settlem8ee Zepepda, Dkt. 97; Fernando, Dkt. 79.

The Dunkel plaintiffs furtheseek to stay both the Fernando and Zepeda actions. The

motion to intervene was scheduled for heaongNovember 13, 2012. PayPal and eBay
have filed an administrative motion to condate the hearing on the Dunkel plaintiffs’
motion to intervene witlthe other motions scheduled for hearing on December 4, 2012
Zepeda, Dkt. 114.

The Court has serious concerns regarthegconduct of cowsel in this action—
particularly the actions of Mg rubitzky and Mr. Wood. Theilis no indication that either
of them met and conferred in good faith wagposing counsel prior to filing any of the
motions referenced above. The failure to naaet confer prior to filing any request with

the Court constitutes a violation of this CoaiStanding Order with which all parties are

_ 2 eBay, Inc. (“eBay”) wasacently joined as a party-defendant in the Zepeda actiq
in the Second Amended Comjpitfiled on October 9, 2012. The settlement agreement
purports to release claimsagst both PayPal and eBay.

3 The Dunkel action is pemtj before Judge Davila.
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expected to abide.Moreover, it is apparent thits. Trubitzky aa Mr. Wood have
multiplied the proceedings througieir efforts to disrupt the Zepeda settlement as well §

commencing a new lawsuit in this Court, itee Dunkel action. That notwithstanding, the

Court finds that it is in all parties’ interestr@ach a global resolutiamf the instant actions.
Therefore, before the Court will considery of the plethora ahotions and related
requests that have been filed, the parties fingsiparticipate, in god faith, in a settlement
conference before a magistrate judd¢his Court. Accordingly,

IT IS HEREBY ORDERED THAT:

1. The above-captioned actions are RRRED to Magistrate Judge Nathanae
Cousins for a mandatory settlement conferendake place within 60 days of the date thi
Order is filed.

2. Plaintiffs’ Administrative Motion tdRestore PlaintiffsMotion to Intervene
and Plaintiffs’ Motion to Condilate to the Court’s Active Catelar (Fernando, Dkt. 79),
Plaintiffs’ Motion for Preliminary Approal of Class Action Settlement Agreement
(Zepeda, Dkt. 112), Plaintiffdlotion to Intervene and faa Stay of Both Proceedings
(Zepeda, Dkt. 97), and Defdants’ Motion for Administrative Relief to Consolidate
Hearing on Motion to Interverend for a Stay of Proceedinggh Motion for Preliminary
Approval (Zepeda, Dkt. 114) are DENIED wailit prejudice to renewal in the event the
parties fail to resolve their disputes at #ettlement conference. The motion hearings

scheduled for November 6, 2012daDecember 4, 2012 are VACATED.

4 The Court’s Standing Orders provide:ll'‘farties shall meet and confer before
filing any motion before the Court. The natiand any other non-stipulated request shal
include a certification, which may be includedhe body of the docnent, that the parties
have complied with the meet and confer ieguent. The Court magisregard any papers
submitted that do not comply withis rule.” Dkt. 42 at 2.
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IT IS SO ORDERED.
Dated: November 26, 2012

B

AUNDRA BROWN ARMSTR
United States District Judge
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