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lorthern California Health & Welfare Trust Fund et al v. Floortec, Inc. Doc

Muriel B. Kaplan, Esq. (SBN 124607)

Michele R. Stafford, Esq. (SBN 172509)
SALTZMAN & JOHNSON LAW CORPORATION
44 Montgomery Street, Suite 2110

San Francisco, CA 94104

(415) 882-7900

(415) 882-9287 — Facsimile
mkaplan@sjlawcorp.com
mstafford@sjlawcorp.com

Attorneys for Plaintiffs
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

DISTRICT COUNCIL 16 NORTHERN Case No: C10-1702 CW
CALIFORNIA HEALTH AND WELFARE TRUST
FUND, et al., NOTICE AND ACKNOWLEDGMENT

» and JUDGMENT PURSUANT TO
Plaintiffs, STIPULATION

V.
FLOORTEC, INC., a Caldrnia corporation,

Defendant.

IT IS HEREBY STIPULATED by and betweenelparties hereto, that Judgment may
entered in the within action in favor tiie Plaintiffs DISTRICT COUNCIL 16 NORTHERN
CLAIFORNIA HEALTH AND WELFARE TRUST FUND et al. (collectively “Plaintiffs” or
“Trust Funds”) and against Defendant FLOTHEZ, INC., a CaliforniaCorporation, and its
successor entities (“Defendant”), as follows:

1. Defendant entered into a valid Collective Bamgaj Agreement with the
District Council No. 16 of the International Uniof Painters and Allied Trades and the Northg
California Floor Covering Assaation and Floor Covering Assation of the Central Coas
Counties (hereinafter "Bargaining AgreementThis Bargaining Agreement has continued in f{
force and effect to the present time.

2. Steve Brian Homan, RMO/CEO/Presideri Defendant FloorTec, Inc., hereb
acknowledges that he is authorized to receamice and has received the following documents
this action: Summons; Complaint; Dispute Resolu Procedures in thé&lorthern District of
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California; Order Setting Initial Case Magement Conference amiDR Deadlines; Standing
Orders for Magistrate Judge Bernard Zimmern&#tanding Order for AlJudges of the Northerr
District of California;Instructions for Completion of ADR FFms Regarding Selection of an ADH
Process; Stipulation and [Proposed Orderde&ag ADR Process; Notice of Need for ADJ
Phone Conference; ADR Certifioah by Parties and Counsel; NotioEAssignment of Case to 4
United States Magistrate Judge for Trial; ER&gistration Information Handout; Welcome to tk
US District Court, San Francisco; Certificationlnterested Entities or Persons Pursuant to C
Local Rule 3-16; Declination to Proceed BefarMagistrate Judge amequest for Reassignmer
to a United States Districudge; Notice of Impending Reassignment to a United States Dig

Court Judge; Amended Notice of Impending Reassent to a United States District Cou

Judge; Reassignment Order; and Case Manage®obeduling Order for Reassigned Civil Case.

3. Defendant has become indebted to the Trust Funds as follows:

BAY AREA ACCOUNT NO.: 000000-223-000

January 2010 Contributions $58,548.19
20% Liquidated Damages ~ $11,709.64
- 5% Interest (through 4/22/10)  $425.08
- $70,682.91
February 2010 | Contributions $14,733.35
20% Liquidated Damages $2,946.67
5% Interest (through 4/22/10)  $44.40 :
' $17,724.42
Liquidated Damages on Late-P&dntributions (1/09 — 12/09) $2,596.82
Interest on Late-Paid Caitiutions (1/09 — 12/09) $757.39
SACRAMENTO ACCOUNT NO.: 00000-3866-005 _
January 2010 Contributions $7,047.03
20% Liguidated Damages $1,409.41
5% Interest (through 4/22/10) $51.16
$8,507.60
February 2010 Contributions $4,553.16
20% Liguidated Damages $910.63
5% Interest (through 4/22/10) $13.72
$5,477.51
SUBTOTAL $105,746.65
Attorneys’ Fees (through 4/21/10) $1,446.50
Cost of Suit $350.00
TOTAL DUE $107,543.15
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4. Defendantsshall conditionally pay the amount of87,969.98 representing all
above amounts, less liquidatddmages in the amount $19,573.17conditioned upon Trustees
approval and timely compliance with all of the terms of this Stipulation, as follows:

(@) Beginning on May 10, 2010, and no later than the 10th day of each N
thereafter for a period of twelve (12)onmths, through and including April 10, 2011, Defendd
shall pay to Plaintiffs the amount $7,511.00per month. Payments mag made by joint check
to be endorsed prior to submission;

(b) Defendant shall have the right ter@ase the monthly payments at any tir
and there is no penalty for early payment. Ddént may request a “payout demand” at any ti

during the payment period;

(© Payments shall be applied fisi unpaid interest and then to unpald

principal. The unpaid principdbalance shall bear interest tie rate of 5% per annum i
accordance with Plaintiffs’ Trust Agreements;

(d) Payments shall be made payable to festfict Council 16 Health and
Welfare Trust Fund” and delivered to Michele R. Stafford at Saltzman & Johnson L
Corporation, 44 Montgomery Street,it®2110, San Francisco, California 941tibe received
on or before the 10th day of each monthor to such other address as may be specified
Plaintiffs;

(e) Prior to the last payment pursuanths Stipulation, Plaintiffs will advise
Defendant as to the final amount duecluding interest and additional attorneys’ fees and cost
well as any other amounts due under the termsrhe®aid amount shall be paid with the |3
payment, on or before April 10, 2011. The fipalyment shall not include the liquidated damag
that have been conditionally waived. After the final payment is submitted and clears the ba|
once Defendant’s account with the Trust Fundstierwise current, Plaintiffs shall submit th

request for waiver to the Trustees. Said waiver recgdt not be considered unless and until

all obligations hereunder have been met, including but not limited tgpayment of all amounts dug

under the terms of the Stipulation and remaining atiirecontributions owed to the Trust Funds.
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Plaintiffs shall advise Defendant thereafi@s to whether the conditional waiver (
liquidated damages has been granted in whole pait1 If liquidated daages remain due, thes
amounts will be paid upon demand in one lump payment. In the event that Defendant cant
make payment in full of the remaining liquidatd@images, Defendant may request an extensio
the payment plan herein.

5. Beginning with contributions due rfdiours worked by Defendant’'s employeq
during the month of March 2010, to be postmdrke later than Aprill5, 2010 and delinquent if
not received by April 30, 2010, and for every month thereafter, Defestalitremain current
in reporting and payment of any contributions due to Plaintiffs under the current Collecti\
Bargaining Agreement and unddl subsequent Collective Bargaining Agreements, if any,
the Declarations of Trust as amendddefendant shall fax a copy of the contribution report
for each month, together with a copy of thapayment check, to Michele R. Stafford at 415-
882-9287, prior to sending the paymento the Trust Fund office. To the extent that
Defendant is working on a Public Works job,or any other job for which Certified Payroll
Reports are required, copies of said Reports will be faxed to Michele R. Stafford

concurrently with their submission to the gaeral contractor, owner or other reporting

agency
6. Failure by Defendant to remain currémtreporting or paymnt of contributions
shall constitute a default of the obligations untihés agreement. Any such unpaid or late pg

contributions, together with 20%quidated damages and 5% per annum interest accrue
contributions, shall be added to and become ra gfathis Judgmentrad subject to the terms
herein. Plaintiffs reserve all rights avail@ablinder the applicable Bargaining Agreement 3
Declarations of Trust ahe Trust Funds for ca@ttion of current and futa contributions, and for
any additional past contributiom®t included herein as may betelenined by Plaintiffs, pursuan
to employee timecards or paystubs, by audit, orratieans, and the provisions of this agreem
are in addition thereto. Defendant specifically waitesdefense of the doctrine res judicata ag

any such additional amounts determined as due.
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7. Defendant shall make full disclosure of all jobs on which they are working
providing Plaintiffs with an ongoing and updated b$ jobs including, but not limited to, nam
and address of job, general aawator, certified pawil if a public worlks job, and period.
Defendant shall fax said updated list each mohttogether with the contribution report (as
required by this Stipulation) to Michele R. Stafford at 415-882-9287.

8. Steve Brian Homan acknowledges tha is the RMO/CEO/President @
FLOORTEC, INC., and that he specifically consentshe Court’s jurisdiction as well as the us

of a Magistrate Judge for all proceedings hereiMr. Homan (hereinafter “Guarantor”) als

confirms that he is personallguaranteeing the amounts due quant to the terms of this

Stipulation and further ackndadges that all affiliateselated entitieand successors in interest {
FLOORTEC, INC. and/or any subsequent entity wherein Mr. Homanprincipal shall also bg
bound by the terms of this Stipulatias Guarantors, and also corisdn this Coufs jurisdiction
as well as the use of a Magistrate Judge.

9. In the event that any check is not timely submitted or submitted by Defenda
fails to clear the bank, or is unable to begateted for any reason for which Defendant
responsible, this shall be consigérto be a default on the Judgment entered. If Defendant fa
submit its contribution reports, ciéied payroll reports (if any) and job lists or fails to comp
with any of the terms of the Stipulation hamethis too shall constitute a default.

If a default occurs, Plaintiffshall make a written demand, serd facsimile and first class
mail to Defendant/Guarantor to cure said default. Default will only be cured by the issuang
replacement, cashier’s checkthe default is caused by a failed check, or at the reques
Plaintiffs, to be delivered to Saltzman and Jamkaw Corporation within seven (7) days of th

date of the notice from Plaintiffs. If Defendant/Gumdoa elects to cure sadkfault, and Plaintiffs

elect to accept future payment#f,saich payments shall be mabg cashier’s check if the default

is caused by a failed check or upon request by Plaintiffs.
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10. In the event the default is notred, all amounts remaining due hereund

D
-

including conditionally waived liquidated dages, as well as any additional amounts due

pursuant to the terms herein, shall be due @ayable on demand by Plaintiffs as follows:

(@) The entire amount of $107,543.15plus interest, reduced by principa

payments received by Plaintiffs, but increasedahy unpaid contributions then due, plus 20%

liquidated damages and 5% per annum interesetn, shall be immediately due, together w
any additional attorneys’ feea costs and other amounts due herein;

(b) A writ of execution may be obtamegainst Defendant/Guarantor witho
further notice, in the amount of the unpaid balance, plus any additional amounts under th¢
herein, upon declaration of a dufiuthorized representative of the Plaintiffs setting forth 4
payment theretofore made by or on behalf ofeddant/Guarantor anddtbalance due and owin

as of the date of default. Defendant/Guasargpecifically consentso the authority of a

Maagistrate Judge for all procards, including, but not limitedot Plaintiffs’ obtaining a writ of

execution
(© Defendant/Guarantowaives notice of entry of judgment and express
waives all rights to stay of execution and appddie declaration or affidatvof a duly authorized
representative of Plaintiffs as to the balance due and owing tee afate of default shall bg
sufficient to secure the issuznof a writ of execution;
(d) Defendant/Guarantoshall pay all additional costs and attorneys' feq
incurred by Plaintiffs in connection with ltection and allocation of the amounts owed |
Defendant/Guarantor to Plaintiffs under thisp8lation, regardless of whether a default occi
herein.
11. Any failure on the part of the dbhtiffs to take any action againg

Defendant/Guarantor as provided herein in ¢vent of any breach of the provisions of th
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Stipulation shall not be deemed a waiver of anbsequent breach by the Defendant/Guarantgr of

any provisions herein.
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12. In the event of the filing of a bankruptcy petition by Defendant and/or Guarg
the parties agree that any payments made byndafé/Guarantor pursuatd the terms of this
judgment, shall be deemed to have been made in the ordinary course of business as provid
11 U.S.C. Section 547(c)(2) and shall not bainsed by Defendant/Guartor as a preferencsd
under 11 U.S.C. Section 547 or otherwise. DefatiGauarantor nevertheless represents that
bankruptcy filing is anticipated.

13. Should any provision of thistipulation be declared or determined by any court
competent jurisdiction to be illegal, invalid, or unenforceable, the legality, validity,
enforceability of the remaining parts, terms ooyisions shall not be affected thereby and s
illegal, unenforceable or invalid part, term, or psien shall be deemed not to be part of tf

Stipulation.

14. This Stipulation is limitetb the agreement between tharties with respect to the
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delinquent contributions and related sumsureaerated herein, owed by Defendants to the

Plaintiffs. This Stipulation doesot in any manner relate to withdrawal liability claims, if an
Defendant/Guarantor acknowledge that the Rfesnexpressly reserve their right to pursd
withdrawal liability claims, ifany, against Defendant/Guarantopasvided by the Plaintiffs’ Plan
Documents, Trust Agreements incorporated ihi@r Collective Bargaining Agreement, and t

law.

15. This Stipulation may be executed myaumber of counterparts and by facsimile,

each of which shall be deemed an original ahdfalhich shall constitute the same instrument.
16. The parties agree that t@eurt shall retain jurisdiadn of this matter until this

Judgment is satisfied.
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17.  All parties represent and warrant that thaye had the opportunity to be or ha
been represented by counsel of their own cimgpsi connection with entering this Stipulatio

under the terms and conditions setlidherein, and that they entato this Stipulation voluntarily.

Dated: April 30, 2010 FLOORTEC, INC.

By: /sl
Steven Brian Homan, RMO/CEO/President

Dated: April 30, 2010 STEVEN BRIAN HOMAN

By: /sl
Individually, as Guarantor

Dated: May 6, 2010 SALTZMAN & JOHNSON
LAW CORPORATION

/sl
By: Michele R. Stafford
Attorneys for Plaintiffs

IT 1S SO ORDERED

. [ }
Dated: _ May 12 , 2010 ( P‘dl&w‘a —
|

TEDSTATESDISTRICT COURTJUDGE
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