In Re Sony PS3 d&]uot;Other 0OS&quot; Litigation

United States District Court
Northern District of Califorra
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE SONY PS3“O THER OS” LITIGATION Case No. 10-cv-01811-YGR

ORDER DENYING MOTION FOR FINAL
APPROVAL OF CLASS ACTION SETTLEMENT
WITHOUT PREJUDICE

DkT.No0. 271,280,290

The unopposed Motion of Plaintiffs for Finapproval of Class Action Settlement and
Certification of Settlement ClassENIED WITHOUT PREJUDICE. (Dkt. No. 280) Plaintiffs’
Motion for Award of Attorneys’ Fees, Costmd Incentive Awards (Dkt. No. 271) is alSaNIED

WITHOUT PREJUDICE .}

The Court has concerns, based upon how the notice and claims process preceded, the

results it produced, and the disproportionality of the attorneys’ fees versus the class recovery
the settlement agreement is not fagasonable, and adequate.th#d hearing, counsel argued tha
the actual class size was muchadier than the numbers of fat PSR4d, such that the claims rate
was effectively quite robust.
Il. APPLICABLE STANDARDS

A court may approve a class action settletiending the absent class members only
“after a hearing and on finding thaistfair, reasonable, and adequate.” Fed. R. Civ. P. 23(e)(2

The decision to approve or reject a proposditeseent is committed to the “sound discretion” of

the Court. Class Plaintiffs v. City of Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992). Although Rule

23(e) authorizes the court topapve or reject a settlement;does not authore the court to

require the parties to accept a settlement to which they have not agnesed.V. Jeff D., 475

! The Court has considered the objections filad/or submitted to ¢hclass administrator
by the seven objectors. As eapiled herein, the Court does fiiod that any of the objections
were untimely. The CouBENIES the Administrative Motion for Leave to File a Reply, submitteg
by objector Eric Michael Lindberg(Dkt. No. 290.) His counseppeared at the final approval
hearing and made his reply arguments on the record.

Doc. 300

, th

N

14

Dockets.Justia.c

DM


https://dockets.justia.com/docket/california/candce/4:2010cv01811/226894/
https://docs.justia.com/cases/federal/district-courts/california/candce/4:2010cv01811/226894/300/
https://dockets.justia.com/

United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

U.S. 717, 726 (1986Nlolski v. Gleich, 318 F.3d 937, 946 (9th Cir. 2003) (district court cannot
unilaterally modify provisions a& consent decree throughatsler approving the decree).

The court must pay “undiluted, even heiglgenattention” to @ss certification and
fairness requirements in atdement approval contextAmchem Products, Inc. v. Windsor, 521
U.S. 591, 620 (1997). “Prior to formal class cerétion, there is an evegreater potential for a
breach of fiduciary duty owed the class dursedtlement .... [and settlement] agreements must
withstand an even higher level sdrutiny for evidence of collusiar other conflicts of interest
than is ordinarily required under Rule 23(ejdve securing the court’s approval as faitire
Bluetooth Headset Prod. Liab. Litig., 654 F.3d 935, 946 (9th Cir. 2011) (citiRgnlon v. Chrysler
Corp., 150 F.3d 1011, 1026 (9th Cir. 1998)). The Ni@ircuit has identied a non-exhaustive

list of factors to guide the fihapproval inquiry, including:

the strength of the plaintiffs’ casegthisk, expense, complexity, and likely
duration of further litigationthe risk of maintaininglass action status throughout
the trial; the amount offerad settlement; the extent of discovery completed and
the stage of the proceedingise experience and views afunsel; the presence of

a governmental participanta the reaction of the class members to the proposed
settlement.

Hanlon, 150 F.3d at 1026&ee also Saton v. Boeing Co., 327 F.3d 938, 959 (9th Cir. 2003). The
“foremost” consideration in evahting whether a fee award iss®nable is the benefit obtained
for the class.In re Bluetooth, 654 F.3d at 942 (internal citations itbed). Further, the Court must
look for “subtle signs that classunsel have allowed purisof their own self-interests and that of
certain class members to infect the negotiatiolms:& Bluetooth, 654 F.3d at 947 (internal
citations omitted). A few such signs are: (1)emtcounsel receive a digportionate distribution
of the settlement; (2) when the parties negotidtelear sailing” arragement providing for the
payment of attorneys’ fees seate and apart from class fundsid (3) when the parties arrange

for fees not awarded to revaot defendants rather thae added to the class funi.?

2 Plaintiffs contend that California law applieand that California courts have approved
attorneys’ fees where there is a significant digp between the clasegovery and the lodestar
fee award. The Court notes that the cases bitdelaintiffs were ones with significantly less
discrepancy between the fees dmel class recovery. Nevertheleg® cases citedio not preclude
the Court from considering disproportiornglias stated by the Ninth Circuit Biuetooth.
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. DiscussIioN
A. The Claims Process As Set Forth In the Settlement Agreement

The parties sought to itdy two classes:

Consumer Class A: “All persons in thimited States who purchased a Fat PS3 in
the United States between November 1, 2006 and April 1, 2010 from an
authorized retailer for family, persoretd/or household use and who used the
Other OS functionality after installan of a Linux operating system on their Fat
PS3.”

Consumer Class B: “All persons in tbhiaited States who purchased a Fat PS3 in
the United States between November 1, 2006 and April 1, 2010 from an
authorized retailer for familygersonal, and/or household use.”

(Rivas Decl. ISO Motion for Preliminarypproval, Dkt. No. 259-1, Exh. A, [Settlement

Agreement] at Exh. 1 [Consumer Claim Formllhder the terms of the settlement agreement,
Consumer Class A members will receive $55 @odsumer Class B members will receive $9.
As to both Consumer Class A and Consumer Class B, the original claim form submitte

part of the preliminary approval process required that claimants provide proof of purchase of

PS3 in the relevant time frame, which could be shown by providing either:

(a) A sales receipt, credit card statement or other documentation that shows the
place and date of purchagaR

(b) the serial number of the Fat P§gR1 purchased (found on the back of the
console)and the PlaySation Network Sgn-In 1D that you used with your Fat PS3
console between November 1, 2006 and April 1, 2010.

(Id., emphasis supplied.) Consumer Class B meshijgrequired one additional step: a stateme

under penalty of paujy that either:

(a) [the claimant] knew about the Otl@$ functionality, relied upon the Other

OS functionality in making your decision to purchase a Fat PS3, and intended at

the time of your purchase toauthe Other OS functionality; or

(b) [the claimant] lost value and/or desired functionality or [was] otherwise
injured as a consequence of Firmwaddate 3.21, which was issued on April 1,
2010.

(Id.) Consumer Class A members also were reduio provide both proof of purchase of a Fat

PS3 and proof of use of the Other OS functionality by providoth: (1) a statement under
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penalty of perjury that the claimant instaleedinux operating system on their Fat PS3 and usec
the Other OS functionality; and (Bjoof of their use of the Oth@S functionality in one of the

following ways:

(a) proof that you purchased a version of Linux that @zespatible with and was
installed on your Fat PS3 before April 1, 2010;

(b) proof that you downloaded a versionLariux that was compatible with and
was installed on your Fat PS3 before April 1, 2010;

(c) a screenshot (or picturd)aving Linux operating on your Fat PS3;

(d) a screenshot (or picture) showing thgtortion of your PSBard drive is still
formatted for the Other O8ith Linux installed;

(e) proof of communication between you é&@EA or a third party dated before
December 31, 2010 that discusses yourafisike Other OS or concerns with
Update 3.21 due to your use, including bat limited to, copies of an email from
or message board posting by yauntaining such discussion; or

(f) any other documentary proof that yosed the Other OS before April 1, 2010
that the Settlement Administrat@asonably determines to be valid.

(1d.

Some 10 million Fat PS3s were sold in thatelh States in the relevant time frame,

meaning that about 10 million consumers werthangroup that could submit a claim form to

establish membership in either Consumer Class @amsumer Class B. According to the parties

the proof requirements imposed on both classes a@sed upon Sony’s conosrthat only a very
limited subset of Fat PS3 purchasers was awatgedDther OS functionality and actually cared
about it, as well as concerns that aaners would submit fraudulent claims.

B. How the Notice and Claims Process Actually Worked

The Court entered its Order Granting Pratiany Approval of Class Action Settlement ang
Certification of Settlement Class the classacsettlement on September 8, 2016. (Dkt. No. 27
“Preliminary Order.”) On September 21, 2088ny provided the class administrator emalil
addresses of all potential class members based dgita in its Playstation Network database.
Though it is not specificallget forth, the information in that @dase seems to include, at least,
the name, email address, and serial numbereofisiers’ Playstation unit, indicating whether the
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unit is a Fat PS3. Though tleervere about 12 million email addresses provided to the
administrator, ultimately some 4.5 million of teosere determined to be invalid addresses.
(Cirami Decl. § 10.) A total of 6,956,093tial email notices were deliveredld( 11.)

These initial notices went out beten September 28, 2016, and October 20, 2016.
Claims were required to be submitted no later than December 7¢ 2a8ii6ybjections were
required to be submitted no later than December 22, 20dlway through the claims period, a

claimant objected that he had no way of provirag tie had purchased a PS3 because he no lon

had a proof of purchase or acceshitoserial number since his PS3 unit had been discarded. Ifi

worth noting that the class period here enpassed purchases between November 1, 2006 and
April 1, 2010, or six to ten years prior to theelbrsix-week claims window in 2016. In response
to these and similar concerns fBason the Internet, the partiggarently agreed to implement
what they termed an alternative med for obtaining proof of purchase.

In their brief, plaintiffs indicate that ¢hprocess required theaghant to provide a
Playstation ID in order to obtaia “temporary ID” from the Seé&timent Administrator, which Sony
would then use to check against its own recordetdy purchase of a Fat PS3. The record is
devoid of any declaration specifiastating how the process woidke The claims administrator’'s
declaration says: “Upon direction from the pest the Reminder Email Notice also included
instructions for Class Membersathcould not locate their Fat PS8rial Number to contact GCG
to obtain a temporary serial number.” (Cirami Dé8D Final Approval, 1 12.He further states

that a “reminder email” wasent at some time between November 17 and 27, 2016, to the

% The “Notice Date” set by th&ourt’s Preliminary Order was 45 days after September 8
2016,i.e. October 23, 2016. (Preliminary Order § 13.) Thus, the rolling email notices up to
October 20, 2016, were withthe required time frame.

* The Claims Deadline was 45 days after the Notice Datel5 days after October 23, or
December 7, 2016. (Preliminary Order § 21.)

®> While the Opt-Out Deadline was set at 45 days following the Notice Date (Preliminai
Order at 1 22), the Objection Deadline was sé0aays from the Notice Datd,e. 60 days after
October 23, 2016 dpecember 22, 2016. (Preliminary Order  24.) The parties seem to have
mistakenly believed the Claims and Objection deadlines were the same, since the class noti
website contained that same incorrect date (December 7, 2016) for submitting objections.
Consequently, the parties’ assentithat certain objections hereirere untimely is incorrect.
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“6,954,037 potential Class Members who receivedfjtiseemail notice] but who had not yet
submitted a Claim Form” at the email addresses provided by Skhy.The reminder email said,
in part, “[i]f you know your PSN Sign-In ID, butannot obtain the seriabumber because you no
longer have your Sony “Fat” PS3, please call @ar@ity Group at 1-855-720-1264 for assistang
and press Option 1.”1d. at Exh. D.) Plaintiffs’ counsel’s diaration on this issue simply quotes
the administrator’s declaration that the remingleail included instructions to call Garden City
Group to obtain a temporary serial number, an@stdtwas informed that the instructions for
obtaining a temporary serial number were aldoagbed to the Settlement Website on November,
17, 2016 and remained on the website throughout thaingler of the claims period.” (Rivas ISO
Final Approval, 1 5.) The purpose of the temppissrial number remains obscure. Indeed, the
process appears to be completely circular: notices were emailed to potential class members
on the information in Sony’s Playstation NetwdD database, but then class members were
required to provide their Playsitan Network ID to Sony to look utne associated Fat PS3 serial
number in the database. This “remedial’qass begs the questionvafiy the claimants were
required to provide receipts o numbers in the first placee. if Sony already had that
information in its database and could simply confirm the claim by using the claimant’s Playst
Network ID. Given the relatively small amant Consumer Class B members would receive,
imposing unnecessary requirements could onlyeserdeter claims without any apparent
justification®

As to Consumer Class A, some 589 claimsgmproximately 25% of the Consumer Class
A claims submitted, were rejected for insufficiency of proof as to whether they used the Othe
functionality. The claims admisiirator’s declarationegarding invalid Consumer Class A claims
(Dkt. No. 285) states that 31 afas were rejected because no documents were submitted to sh
proof of use, and the other 558 claims were rejected because of insufficient documentation.

invalid claim log, attached as an exhibit, biyedtates the nature of the documents offered to

® Though the information does not appear mticord, at the hearing Sony’s counsel
indicated that 1.2% of the Consun@&ass B claims (or approximately 107 claims), were rejecteq
(Hearing Transcript 35:18-20.) No reasonsr&gecting the claims were offered.
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support the Other OS use requirement. A $igamt number of the notes in the “reason for
inadequacy” column of the log state that the clainprovided an affidavit or statement that they
utilized the Other OS functiofity. Another significant prportion included documentation about
Yellow Dog Linux OS software, a free downloaathvould not have arreceipt associated |t is
notable that, despite changing the proof of pasehrequirements for the PS3 unit, based on a
complaint that the claimant no longer had theé imhis possession, the parties made no such
change to the proof of use remment. Obviously, if the claim&no longer had the unit in their
possession, providing proof in the form of a scraehsf the hard drive partition or the Linux OS
operating on the machine would also be impossible.

Most significantly, the claims rate herel1,300 claims out of approximately 10 million
units sold — appears quite low. & parties contend that the effective claims rate is not as low &
these numbers would indicate, because informatianahte to them suggedtisat the number of
purchasers who utilized or cared about the Othefe@tire was small. Counsel have represente
without providing any evidence, that: (a) Samgs aware that approximately 40,000 individuals
did not download Firmware Update 3.21; (b) Soageived 620 inquiries or complaints related tg
Firmware Update 3.21; and (c) a now-inaccessiblatannet list-serve, previously maintained by
an employee of third party Sony Electronicetonmunicate with “people who were in the Linux
community” had members that numbered “in the thndsat most.” (Prelirklearing Tr. at 6:24-
17:4.)

Sony has also argued that, despite Plaintiffsgations to the contrg, the advertising and
promotion of the Other OS feature was nategpread, but was only known and promoted in
certain niche websites for advanced users. Weweao evidence of these limiting considerationg
is offered to justify estimating the class toléss than 1% of the total purchasers. Counsel’s
failure to provide more than argument about thesfasiits estimate of the class size, and thus t

claims rate, leaves the Court without a basis fgr@nfidence that the class settlement fairly an

’ still other notations about why the claim wagected are simply too cryptic to provide
an adequate explanation (“*document is a photosefial number,” “imagés of a bar code on the
outside of a box”). It is uncleavhether claimants were given apportunity to correct or explain
the images they uploaded.
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adequately compensates the number of peoplenehne using the Other OS functionality before
Sony introduced Firmware Update 3.21 and wejiged by the loss of #t functionality.

C. The Attorneys’ Fees

Counsel have not provided more than thestnsommary information to substantiate their
multi-million dollar lodestar. This lack of evidence is all the more concerning in light of the fa
that the litigation here nevergmressed beyond a motion to dismiss and an appeal of that moti
While some discovery was apparently condudieat, discovery does not nearly approach the
level that would have been required to taledhse to class certétion, or beyond. Without
billing records or some more detailed explanatbthe basis for theeé request, the Court is
without sufficient information to determenwhether the requeistreasonable.

1. CONCLUSION

For the reasons stated herein, the motion®akeeD WITHOUT PREJUDICE.

The Court sets a case management conferenéebouary 13, 2017 at 2:00 p.m. to
discuss next steps in this litigan. An updated case management statement shall be filed no |
thanFebruary 3, 2017

| T 1S SO ORDERED.

This terminates Docket Nos. 271, 280, and 290.

é)w/ﬁ%%sf

YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT JUDGE

Dated: January 31, 2017
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