Milano v. Intg

1)

© 00 N oo 0o b~ w N

N NN N N NN NDNEPR B P P P P P PP e
© N o 00 W N P O © 0 N O 0o M W N P O

rstate Battery System of America Inc et al

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

DENO MILANO,

Plaintiff,
VS.

INTERSTATE BATTERY SYSTEM OF
AMERICA, INC.; INTERSTATE BATTERY
SYSTEM INTERNATIONAL, INC.,

Defendants.

Case No. 10-CV-2125-CW
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The Parties to this Litigation have entérato an Amended Class Action Settlement
Agreement, as of February 16, 2012 (“Amendetil&aent Agreement”), which if approved, would
fully resolve this action. Plaintiff filed a Motidior Preliminary Approval of the Amended Settlement
Agreement, and Defendants filed a separate briefigshe Court to grant ptiminary approval and tq
order the relief requested in Plaintiff's motioWhere not otherwise defined, all capitalized terms irj

this Order shall have the same meaning as sétifothe Amended SettlemeAgreement. The Court

has read and considered the motion papers adrttended Settlement Agreement and all Exhibitg

thereto and finds there is suffeit basis to (1) preliminarilgpprove the Amended Settlement

Agreement and the accompanying bbits, (2) confirm that the Parénave agreed that the Amendegd
Settlement Agreement supersedes the Origindlegent Agreement signed as of October 26, 2011,

(3) certify a conditional Settleme@iass under Federal Rule of CiiAtocedure 23(b)(2) composed g
the Settlement Class Members, as defined iM\thended Settlement Agreement, (4) reconfirm the
appointment of Girard Gibbs as Class Calsd Named PlairifiDeno Milano as Class

Representative for the new Settlement Class as defined in the Amended Settlement Agreemen

approve the proposed New Long-Form Settlemenicldo the Settlement Class and New CAFA

—

L, (5)

Notice to governmental officials, in forms substantiaiiyilar to those attached as Exhibits A-B to the

Amended Settlement Agreement, (6) reconfirmdppointment of Jennifer Keough and the Garder
City Group as the Settlement Administrator fag ffroposed settlement contained in the Amended
Settlement Agreement, (7) order that this NeeliRtinary Approval Order supersedes entirely the
Court’s earlier Order, dated December 1, 201 lljrpnearily approving the Original Settlement
Agreement, and (8) set a hearing at which the Colirtamsider whether to gnt final approval of thd
Amended Settlement Agreement.

The Court now GRANTS the Motion for Firainary Approval and makes the following
findings and orders:

1. The Court certifies, for settlement pases only, the following Settlement Class
pursuant to Rules 23(a) and (b)(2) of thederal Rules of Civil Procedure:

All original purchasers of an Interstddatteries trademarked battery (meaning the
Interstate Batteries, Nationwide, Power Vald Quickstart brands) that was covered by
a Previous Interstate Batteries’ Pro-R@étarranty and that was purchased from an

1

ORDER GRANTING PRELIMINARY APPROVAL OF AMENDED CLASS SETTLEMENT
CASE NO. 10-CV-2125 CW




© 00 N oo 0o b~ w N

N NN N N NN NDNEPR B P P P P P PP e
© N o 00 W N P O © 0 N O 0o A W N P O

Interstate Batteries authorized dealer (butfraoh an All BatteryCenter Store), in the
United States or the District of Columbat any time from April 19, 2000 through April
30, 2012, and who:

(i) later presented that original bagteduring the applicable pro-rata-warranty-
coverage period, to an Interstate Batteaigthorized warranty dealer for a pro-rata-
warranty adjustment on the price of a ReplaeenBattery, and who then purchased that
Replacement Battery from that dealer atdjusted price on a date from May 19, 2006,
through April 30, 2012; or

(i) still had, on or before April 3®012, an unexpired caactual right under a
Previous Interstate Batteries’ Pro-Ratarvaaty to purchase a Replacement Battery in a
pro-rata-warranty-adjustmengtrsaction if their original battery fails under the terms of
the Previous Interstate Batteries’ Pro-Rata Warranty.

Excluded from the class defirotn are Interstate Battery Sgst of America, Inc., and
Interstate Battery System International, jraffiliates, parentr subsidiaries of

Settling Defendants; entities in which SetfjiDefendants have a controlling interest;
predecessors, successors, or assigns of Settling Defendants; any judges who preside o
this Litigation before Final Judgment, thepouses, the members of their staffs, and
anyone within the third degred relationship from the judgeor their spouses, as well

as those persons’ spouses; ang@es employed by Class Counsel.

2. The Court confirms that the Parties hagreed that the Amended Settlement
Agreement supersedes the Original Settlendgreement signed as of October 26, 2011.

3. The Court reconfirms the appointmentRi&intiff Deno Milano to serve as Class
Representative for the new Settlement Class as defined in the Amended Settlement Agreemen

4. The Court reconfirms the appointment of#&d Gibbs LLP to serve as Class Counse
for the new Settlement Class as defined in the Amended Settlement Agreement.

5. The Court finds that, for the purpose of settlement only, the requirements of Rule
the Federal Rules of Civil Procedure are metndei of all members of the Settlement Class in a
single proceeding would be imprawl, if not impossible, becausetbkeir numbers and dispersion.
Common issues exist among Settlement Class Members; in particular, each Settlement Class |
claims depend on whether or not thetimoel Interstate Batteries usesctdculate the adjusted price of
Replacement Battery is either (i) crary to the Previous InterstatetBaies’ Pro-Rat&Varranty, or (ii)
misleading to a reasonable consumer. Named Plaintiff's claims are typical of those of the Settl
Class, as Named Plaintiff and Settlement Class Mesihave the same alleged injury, which allegg

arises from Interstate Batteries’ common policies and practices with regard to the Previous Inte
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Batteries’ Pro-Rata Warranty. Named Plaintiff and class counsel will fairly and adequately prots
interests of the Settlement Class; Named Plainéi$ no interests antagetic to those of the
Settlement Class and has retained counsel experienced and competesttate this matter on beh
of the Settlement Class. Finally, the Settlent@atss may be certified under Rule 23(b)(2), as
Defendants have acted on grounds tipply generally to the Settlemt Class, such that the final
injunctive relief proposed by thmended Settlement Agreemeasiappropriate respecting the
Settlement Class as a whole.

6. The Court preliminarily approves the propdsAmended Settlement Agreement, find

that it appears to be the prodlof serious, informed, non-coBive negotiations; has no obvious

deficiencies; does not improperly gtgmeferential treatment to the iad Plaintiff or segments of the

Settlement Class; and falls withiime range of possible approval.

Dissemination of Class Notice

7. The Court hereby approves the form, contant procedure for sseminating notice of
the proposed settlement to the Settlement Glestorth in the Amended Settlement Agreement,
finding that it is appropriate underdieral Rule of Civil Procedure 23(c)(2)(A). The Court finds tha
the Notice Plan proposed by the Parties is reasocahliylated to appriseterested parties of the
proposed settlement and afford them an opporttoipresent any objections. The Court also finds

that the Notice Plan satisfies the requiremehtsederal Rule of Civil Procedure 23(e)(1).

8. The Court reconfirms the appointmentiehnifer Keough and Garden City Group Ing.

as the Settlement Administrator for the proposettiement contained in the Amended Settlement
Agreement, who along with the Parties, will bspensible for implementing the Notice Plan under
Amended Settlement Agreement, as follows:

9. New CAFA Notice If it has not already done dbe Settlement Administrator shall

serve notice of the settlement, substantiallthenform attached as Exhibit A to the Amended
Settlement Agreement, on the federal and state alfispecified in 28 U.S.C. § 1715, not later than
days after the entmyf this Preliminay Approval Order.

10. Class Settlement Websitd'he Settlement Administratshall continue to operate and

maintain the Class Settlement Website activatedyaunt to this Court’s order dated December 1, 2
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Within 15 days after entry of this Order, the Setéat Administrator shall uptathe Class Settleme
Website to contain the inforrian specified in the Amended Settlement Agreement, including
settlement documents such as the Amended Settlement Agreement, the Exhibits to the Amend
Settlement Agreement, the New Long-Form Settlement Notice, this Preliminary Approval Order|
Class Counsel’'s application for attorneys’ feassts, and other expenses. The Settlement
Administrator shall maintain th€lass Settlement Website at leastil either (i) December 31, 2020,
or (ii) the date on which the settlement is teraéu or otherwise not approved by a court. The
Settlement Administrator may modify and tailoe tGlass Settlement Website with information
relevant to the applicable cunmstances in a particular year.

11. Sponsored HyperlinksAfter this Preliminary Approval Order is entered, the Settlen|

Administrator shall take steps to attract Settlen@ass Members to the Class Settlement Website
obtaining keyword/phrase sponsorskigich as “Interstate proratedihterstate warranty discount,”
and/or “Interstate settlementfrem Google and Yahoo!. This \e&ord/phrase sponsorship will
provide a hyperlink to the Class Settlement Vitelend will run for a period of 6 weeks sometime
between the date this Prelimany Approval Order is entered and May 11, 2012. The Settlement
Administrator will obtain additional agreed-uporyk@rd/phrase sponsorships for a two-week perig
in both March and September of each year of 2013 through 2019.

12. Interstate Batteries’ WebsiteSettling Defendants shall continue to post on

www.interstatebatteries.com a hyperlink to the Ciettlement Website as specified in the Amendjs
Settlement Agreement, which hypek shall remain active until eidr (i) December 31, 2020, or (ii)

the date on which the settlement is termedadr otherwise not approved by a court.

13.  Print and Radio MediaWithin 30 days of entry of th Preliminary Approval Order, th
Settlement Administrator will disseminate new prasd audio news releases announcing the amel
settlement and referencing the Class Settlement Mégbsprint and radio media in the United State
and the District of Columbia, as set forh the Amended Settlement Agreement.

14. Handout to Authorized DealerdVithin 30 days of entry of this Preliminary Approval

Order, Interstate Batteries will post a new 8% by 11 hanidout, substantially in the form attached

Exhibit C to the Amended Settlement Agreemeritt) \@ccompanying instructions, in the electronic
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Memo Binder and request its distributors to ptir@ handout and have thestlibutors’ route men and
women deliver the handouts to Interstate Batterifsoaized warranty dealers (in the United States
the District of Columbia) within #distributors’ territoes. As specified in the Amended Settlemer

Agreement, Interstate Batteriesaiftontinue to post the handaotthe Memo Binder until Decembef

31, 2019, and will remind Interstate Batteries authonzadanty dealers abotlie Interstate Batteries$

Settlement Program in each year from 2013 through 2018rstate Batteries al have the right to
make periodic, non-material mdidations and changes to thenlglout, subject to approval by Class
Counsel, which shall not heareasonably withheld.

15.  The instructions with the handout will requésierstate Battergeauthorized warranty
dealers to have the handout available in thenrestuntil at least December 31, 2019, and to providg
handouts to anyone who asks about the Interstateri®s class action settlemt, expresses concern
about their pro-rata warranty, otuens a failed originabattery and wants to obtain a new Replacer
Battery under the Previous Interstate Batteries’ Pro-Rata Warranty.

16.  Direct Notice Within 60 days of entry of thiBreliminary Approval Order, Interstate
Batteries will attempt to provide the New LoRgrm Settlement Notice to each customer who has
complained to Interstate Batteries at &éimye from May 19, 2006 through April 30, 2012 about the
Previous Interstate Batteries’d?Rata Warranty, in order to inform those customers about this
proposed amended settlement. Interstate Batterilesttempt to contact these customers either by
telephone or by mailing or e-mailing a hyperlinkiioé New Long-Form Settlement Notice to the
customer. Interstate Batteries need only attempt to contact those customers whose complaints
known to Interstate Batteries’ Customer Service Btepent, when Interstat®atteries still has valid

contact information for those customers. IrtesBatteries will also mail a copy, or e-mail a

and
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hyperlink, of the New Long-Form Settlement NoticatioSettlement Class Members who filed a claim

under the Interstate Batteries Smtient Program before April 30, 2012.

17. Cost of Notice As set forth in the Amended Settlement Agreement, Settling Defen
shall be responsible for the costs of all compasmehnthe Notice Plan. The Named Plaintiff, Class
Counsel, and the Settlement Class Members anesponsible for any portion of the costs of the

Notice Plan.
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Fairness Hearing and Fee Application

18. A hearing on entry of final approval of thenended Settlement Agreement, an awar
fees and expenses to Class Counsel, and antivedward to the Named Plaintiff (the “Fairness
Hearing”) shall be held at 2:00 p.m. on J@& 2012, in Courtroom 2, Oakland Courthouse, Uniteg
States District Court for the Ndrn District of Calibrnia, 1301 Clay Street, Oakland, California
94612. Atthe Fairness Hearing, the Court walhsider: (i) whether the Amended Settlement
Agreement should be finally approved as fair, realslenand adequate for the Settlement Class; (i
whether a judgment granting final approvatled proposed Amended Settlement Agreement and

dismissing the lawsuit with prejudice should be emnteaad (iii) whether NantePlaintiff's application

for an award of attorneys’ fees and expens&3ass Counsel and an Incentive Award to the Named

Plaintiff (“Fee Applicaton”) should be granted.

i of

19. Counsel for the respective Parties shall file memoranda, declarations, or other stgtement

and materials in support of the requéor final approval of the pargésettlement no later than May Q4,

2012.

20. Class Counsel shall file its Fee Application no later than April 13, 2012.

21. To validly object to the Amended Settlemiégreement or the Fee Application, an
objecting Settlement Class Member must sendter Isaying that he or she objectdvidano v.
Interstate Battery System of America Inc. and provide the following information in his or her written
objection: (i) the objecting 8&ment Class Member’s nanadress, telephone number, and
signature; (ii) each of the Settlement Class Mearslspecific objections tthe Amended Settlement
Agreement and/or the Fee Appliaatj (iii) the reasons for each suahjection; and (iv) a list of any
other class action settlements that the Settle@ksis Member has objected to during the past five
years. The objection must also stdteither the Settlement Class Mker or his attorney intends to
appear at the Final Approval Hearing. Any oltto the Amended Settlement Agreement and/ol
Fee Application must be postmarked no l#t@an May 18, 2012, and mailed to the Settlement
Administrator at the following addss: Milano v. Interstate Battery System of America c/o GCG, |

P.O. Box 9782, Dublin, OH 43017-5682.
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22.  The filing of an objection allws Class Counsel or coundet Settling Defendants to
notice the deposition of the objecttt an agreed-upondation, and also to seek any documentary
evidence or other tangible thingsathare relevant to the objectioRailure by an objecting Settlemen
Class Member to make himself or herself avaddbl a deposition or to comply with expedited
discovery requests may result in the Court stigkhe Settlement Class Member’s objection and
otherwise denying that Settlement Class Membeofiportunity to make an objection or be further
heard. The Court reserves the rightax the costs of any such disery to the objecting Settlement
Class Member or the objecting Settlements€lslember’s separateunsel should the Court
determine that the objection is frivoloasis made for an improper purpose.

23. If any objecting Settlement Class Member vgaiotappear, in person or by counsel, g

the Fairness Hearing to object to the Final Appt@f the Amended Settlement Agreement or the K

Application, such objector mustail a Notice of Intention to Aggar. The Notice of Intention to
Appear must include the Settlement Class Membmaxtse, address, telephone number, signature,
statement of all issuesdlSettlement Class Member wishesdaress at the heag, and whether the
Settlement Class member or his or her attorneysmargpeak at the hearing. Any Notice of Intenti
to Appear must be must be postmarked no later than May 18, 2012, and mailed to the Settleme
Administrator at the address listeoloae in paragraph 21 of this Order.

24.  The procedures and requirements for filolgections in connection with the Fairness
Hearing are intended to ensure the efficient admatist of justice and the derly presentation of an
Settlement Class Member’s objection to the Amen8ettlement Agreement, in accordance with th
due process rights of élettlement Class Members.

25.  No later than June 07, 2012, the Parties sHalbfiy reply papers in support of final
approval of the Amended Settlement Agreemenher~ee Application and in response to any
objections from Settlement Class Members.

26. The Court reserves the rightadjourn or continue the date of the Fairness Hearing
related prior deadlines set forth above. In that gvba revised hearing date or deadlines shall be
posted on the Class Settlement Website and the $ahi@ not be requirdd re-send or re-publish

class notice.
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27.  Pending the Fairness Hearing, all proceedingbis action, other than proceedings
necessary to carry out or enforce the termscamditions of the Amended Settlement Agreement a
this Order, are stayed.

28.  This Order supersedes entyr¢he Court’s earlier Order @nting Preliminary Approval

of Class Settlement dated December 1, 2011.

IT 1S SO ORDERED.

[ ]
Dated: 3/8/2012 0 R~
udiaWilken

UnitedState<District Judge
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