Zepeda v. Paypal,|Inc. Doc. 205

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

MOISES ZEPEDAMICHAEL SPEAR, Case No: C 10-2500 SBA
RONYA OSMAN, BRIAN PATTEE,
CASEY CHING, DENAE ZAMORA, Related to:
MICHAEL LAVANG A, and GARY No. C 10-1668 SBA
MILLER, on behalf of themselves and all
others similarly situated, ORDER DENYING PLAINTIFFS’
MOTION FOR PRELIMINARY
Plaintiffs, APPROVAL OF CLASS ACTION
SETTLEMENT AGREEMENT

Dkt. 166, 167, 194
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PAYPAL, INC., E-BAY INC., and DOES 1
through 10, inclusive,
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This is a putative class action filed byaftiffs Moises Zepeda, Michael Speatr,

=
O

Ronya Osman, Brian Pattee, Casey Chideppae Zamora, Michael Lavanga and Gary

N
o

Miller against PayPal, Inc. (“PayPal”), and itggrat entity, eBay, Inc. (“eBay”). Plaintiffs

N
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bring this lawsuit to challenge PayPal’s gbe practice of placing reserve holds on sellers’

N
N

accounts without justification and failing toopide notice of sucholds to its users.

N
w

The parties are before the Court on Riffis’ Renewed Motio for Preliminary

N
~

Approval of Class Action Settlement Agreemebikt. 166. Havingead and considered

N
a1

the papers filed in connection with this ttes and being fully infoned, the Court hereby

N
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DENIES the motion without prejudice. The @t in its discretion, finds this matter

N
-~

suitable for resolution withut oral argument. See Fed.@v. P. 78(b); N.D. Cal. Civ.
L.R. 7-1(b).
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l. BACKGROUND

A. OVERVIEW OF THE DISPUTE
PayPal operates an on-line payment proogsservice that acts as a third party
intermediary to facilitate payemts between buyers and sellefgoods and services sold

on-line. Second Am. Compl. (“SAC”) 11 26-28kt. 110. Once a purchase is made usin

PayPal, funds are debited from the buyer’s actand credited to the seller’s account. Id.

Sellers may then opt to transfer funds torthank account or maintathe funds in their
PayPal account. Id.

PayPal’'s subscribers must agree tdJsgr Agreement, among other agreements.
Id. 1 33. The User Agreement provides that if the user violates the terms of the User
Agreement (such as by engaginglefined “Restricted Activiti€’) or terms of service, it
“may hold funds in a seller'account by placing reservea accounts and/or limiting
and/or suspending seller’'s accounts and holding the funds acttounts for up to and in
some cases exceeding 1&fys[.]” 1d. T 36.

Plaintiffs aver that even if users havet engaged in arfgestricted Activities,
PayPal nonetheless places reserve holdeanfunds, while retaining the interest from
any withheld amounts. Id. 11 1, 7. Theytlher complain that, imiolation of the User
Agreement, PayPal fails toform affected users that thdunds are being withheld, the
reason why such funds are being held, how t@@yhave the hold released and/or how th
can avoid future holds being placed on theaoamts. Id. { 4. It is these particular
practices that lie at the center of the instant action.

B. SUMMARY OF THE PENDING ACTIONS

1.  Zepeda

The procedural history of this actionleg and tortured, beginning almost four
years ago when, on May 12, 2010, pldfatRonya Osman and Brian Pattee filed a
complaint against PayPal and eBay. See Osman, et al., v. PayPal, Inc., et al., No. C

2046 PVT. A month later on June 7, 20Mfses Zepeda (“Zepeda”) filed the instant
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action against PayPal. Two days later, Michael Spear filed a third complaint against R

and eBay in the matter styled $pear v. PayPal, Inc. and eBéyc., No. C 10-2046 PVT.

In July 2010, bth the Osman and Spear actiondlémively “Prior Actions”) were
voluntarily dismissed without prejudice. In thplace, Zepeda filed a First Amended Cla
Action Complaint (“FAC”) in whit he joined seven additional plaintiffs, including two o

the plaintiffs from the Osmaand_Spear actions. The FAC alleged causes of action for:

(1) breach of contract; (2) breach of fidugiauty; (3) accounting; (4) violation of
California’s Consumers Legal Remedies A8l violation of California’s Unfair
Competition Law; and (6) unjust enrichmeiikt. 22. Plaintiffs are represented
principally by Mark Todzo of.exington Law Group LLC andeffrey Leon and Julie Miller
of Complex Litigation Group LLC.

In the latter part of 2010, PayPal filadnotion to dismiss the FAC, pursuant to
Federal Rule of Civil Procedure 12(b)(@vhile Plaintiffs filed a motion for the
appointment of lead counsel. Dkt. 26, Z8n February 15, 2011, Judge Jeremy Fogel,
who was then presiding over the case, gR@yPal’'s motion and dismissed all claims
alleged in the FAC with leave to file an anded complaint in thirty days. Dkt. 49 at 1.
In the same order, Judge Fogel grantechifes’ motion for the appointment of lead
counsel._ld. Plaintiffs did not file @econd Amended Complai({SAC”) within the
specified time-frame, but iresshd, commenced settlement discussions with PayPal.

2. Fernando

On April 19, 2010, Deinda Fernando and Vadim Teigrepresented by attorneys
Marina Trubitsky and David Hick filed a new class action against PayPal and eBay. S
Fernando v. eBay, No. 10-16&BA. On March 22, 2011he plaintiffs filed a First
Amended Class Action Complaint (“Fernarfd&C”) which, inter alia, joined Michail

Zinger, Amy Rickel, Fred Rickel, Ira Gilmabacy Reintsma and Shaul Behr as additiona

~ 1Upon Judge Fogel's departure from the Rerh District of California bench, the
action was reassigned to this Court. Dkt. 65.
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party-plaintiffs. Fernando, Dkt. 23. Inditon, eBay, which wasamed in the original
complaint, was omitted as a party-defendant.

The amended pleadings allege that PayRptoperly restricts, freezes or closes
customer accounts because of “suspicextsvity,” without notice, explanation or
responding to the inquiries offected users. 1d. 1 23-2&.ayPal also allegedly freezes
the accounts of affected users, thereby @néng them from cancefig their accounts and
recovering their funds. Id.2b. Such conduct, they allegeolates the EFTA as well as

Section Ill of the Injunctive Relief portion tiie settlement agreement reached in In re

PayPal Litigation (Comb v. PayPal, Inc.), N&s02-1227 JF, C 02-2777 JE. 1d. 11 25-26.

The Fernando plaintiffs furtheomplain about a litany of other practices, which also

allegedly violate the Comb settlement dne EFTA. The Fernando FAC alleges six

claims for: (1) violation of the EFTA, (2)iolation of the Comb settlement agreement;
(3) conversion; (4) money had and receivefluffjust enrichmen@nd (6) negligence.
Fernando, Dkt. 1. Although PayPal filadnotion to dismiss thFAC, the motion was
taken off calendar to facilitate settlement discussions. Id. Dkt. 26, 52.

C. SETTLEMENT

In or about May 2011, the partiestims case reached a settlement during a
mediation overseen by Randall W. Wulff ofspute Resolution. In December 2011, the
parties in Fernando participated in a safmmediation, which resulted in a global
settlement of both actions. Amonther things, the parties agredat the Plaintiffs in this
case would file a SAC which included the otaifrom the Fernando action and joined eB
as a party-defendant.

In January 2012, Ms. Trubitsky, one of thtmeys representingelplaintiffs in the
Fernando action, announced that Fred and Rmltel no longer desired to participate in
the global settlement, and demagd the opportunity to netyate individual settlements
with Defendants. At the Case Managememf€ence held in April 2012, Ms. Trubitsky
reiterated her demands and insisted that thieaglsettlement could not move forward. Th

Court indicated that any pantyho did not desire to be bod by the settlement was free to
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opt out and file a separatetiani. The parties thereaftdecided to proceed with the
settlement in the instant action only. To tlad, Plaintiffs in tis action filed a SAC on
October 9, 2012, which walken followed by the filingof a motion for preliminary
approval of the class actiontdement. Dkt. 110, 112.

Apparently dissatisfied with the partieecision to move forward with a separate
settlement, the Fernando plaintiffeen commenced a series of actions aimed at disrupti
the settlement, including théimg of numerous motions iboth this and the Fernando

actions and commencing a new lawsuit styleBaskel, et al. veBay, Inc., No. C 12-

1452 EJD. In responsegtiCourt, finding that it was in the best interesalbparties
involved to endeavor to reach a global saetdat, denied without prejudice all pending
motions in both actions, includy the motion for preliminary gpoval filed in this case,
and referred the parties to Magistrate Judgthanael Cousins far mandatory settlement
conference. Dkt. 122 at 4. The settlenmniference proceeded as scheduled in Januar
2013; however, Ms. Trubitsky failed to appearordered for the second day of the
settlement conferenéeAs a result, the settlement conference proceeded in this case o
with no settlement beingeached. Dkt. 133.

D. RENEWED MOTION FOR PRELIMINARY APPROVAL

Plaintiffs have now renewed their motion freliminary approval of the proposed
Settlement Agreement. The settlement dalidhe implementation of certain business

practices, which are summarized as follows:

o PayPal will disclose its use of frauddansk modeling in the PayPal User
Agreement, which governséhtypes of accounts andrmiuct at issue in this
action, and which is avaltée on the PayPal website.

~ 2Separately, Magistrate Judge Cousgssied an order to show cause (“OSC”)
directing Ms. Trubitsky and the Fernando ptdfs to show cause why the action should

not be dismissed, civil sanctiosBould not be imposed, a ?m of expenses to the othef
e

participants in the settlemeconference should not lbevarded, and the pro hac vice
admissions of Ms. Trubitsky should not be revthk®kt. 135. The Fernando action has
been stayed pending Magistrdiedge Cousin’s resolution tife OSC._Fernando, Dkt.
158. The OSC remains pending.
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e PayPal will no longer respond to regtsefor informatia with an email
advising users that they must seedubpoena to obtainformation and will
revise its email response aolvise users to communicate with PayPal to se¢
additional information. Thearties agree, however, that this advice is not
intended to imply that PayPu&l obligated to providegr that users are entitled
to or will receive, anydditional information.

o PayPal will revise the PayPal Userrdgment to more clearly distin%uish
among “holds,” “reserves” and “limii@ns,” as thoséerms are used by
PayPal, including in the PayPal User Agreement.

e PayPal will enhance the disclosumesits website by including a list of
Frequently Asked gu_es_tlons (FAQ)piding users with greater detail on
holds, reserves and limitations.

e In response to calls to stomer service, PayPal will disclose the reason for
hold, reserve or limitation to the ertenot inconsistent with PayPal’'s
security requirements, wiiavill be determined at B&al’s sole discretion. If
PayPal is unable to inform a usithe reason for a hold, reserve or
limitation due to security requiremenitiswill inform the user that it cannot
tell the user the reason due to security requirements.

Mot. for Preliminary Approal, Ex. 1 (“Settlement Agreesnt”) § 3.3, Dkt. 166-2.

The Settlement Agreementgwides for prospective inpctive relief only, with no

provision for any monetary payment tossamembers. However, the settlement requires

Defendants to pay a Settlement Amount g#25,000 into a SettlemeFund from which
attorneys’ fees, incentive awardsd other payments are todeducted._Id. § 1.25. More
specifically, the Settlement Agreement specifies up to $500,000 may be awarded in
attorneys’ fees to Plaintiffs’ counsel, andémtive awards of up to $5,000 per person mal
be paid to the class representatives. 1d18 Administrative costand costs associated
with the notice process may not exceed $280,0d. 8 3.7. At least $250,000 of the
Settlement Fund will be distributed omyapres basis to the Electronic Frontier Foundatio
Id.

The Settlement Agreementirgended to be binding dhe Settlement Class, which

Is defined as “all current and former usef$ayPal who had an active account between

3 The Court notes that Plaintiffs’ motionglects to include any specific ﬁinpoint
citations to the Settlement Agreement, thugineng the Court to amb through the twenty-
two page long document to identify the provisiogelevant to the instant motion. It is not
the role of the Court to make parties’ argutseior them. _Independent Towers of Wash.
Wash., 350 F.3d 925, 929 (9@ir. 2003) (“Our adversarial stem relies on the advocates
to inform the discussion and raithe issues to the court.”).
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April 19, 2006, and the date of entry of theldninary Approval Order.”_Id. § 1.26. As
consideration for the settlement, the Settlen@ass (i.e., anyone who has used PayPal
since 2006) agrees to release Defendants liadiity for any Released Claims, which are
defined as any claims that: ) (@ere or could have been brought in this or the Fernando

action or the Prior Actions; (2) relate td& placing of holds, serves or any other

-

limitations on PayPal transactions or accour(®®)'relate to the payment of any interest o
funds subject to a hold; (4) “in any respesiaite to Defendantgibligations under the
EFTA and/or Regulation E”; (5) “relate in amgspect to Defendants’ obligations under the
Comb settlement”, or (6) arise out of olate to the administration of the instant
settlement._Id. § 1.20, 5.1.

In addition to seeking plieninary approval of the s#ement summarized above,
Plaintiffs request: (1) provisional certificati of the proposed Settlement Class, (2) the
appointment the Complex Li@gion Group LLCLexington LawGroup and the law firms
Farmer, Jaffe, Weissing, Edwards, Fisfoseherman, P.L., and Seeger Weiss LLP, as
Class Counsel; (3) approval of the proposeas€Notice; (4) and the scheduling of a final
approval hearing. Putative Interveners Relgifgurgess, Lacy and Caleb Reinstma, Fred
and Amy Rickels and Colette Tapia (“Putatlagerveners”) have filed objections to the
motion for preliminary approval. Dkt. 171. f@edants, in turn, filed a response to those

objections. Dkt. 175.

4 Mr. Hicks, one of the attaeys representing the plaiiféiin the Fernando action,
filed a statement of non-opposititmthe instant motion. Dk192. He indicates that his
co-counsel, Ms. Trubitsky, informed him tiahe and her clients consent to and do not
object to the terms of the settlement as naiest, and that she no longer represents any
other representatives who ‘opted out’ by gating their objection,rad by their election to
choose to be represented by Garrett Skelley, iBghis matter.”_Id. at 2. The Court noteg
that an attorney cannot unileadly withdraw his or her ygresentation without leave of
court. See Civ. L.R. 11-5 (“Counsel magt withdraw from araction until relieved by

order of Court after written na@& has been given reasonably in advance to the client and to

all other parties who have appeared indage.”). Unless and until the parties and their

counsel comply with @il Local Rule 11-5, Ms. Trubitskghall remain counsel of record

for those clients that she apparently now clasims no longer represents. With regard to
Putative Interveners’ requestve to file objections to the statement of non-opposition,
Dkt. 194, said request is DENIED.
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Il. DISCUSSION

A. LEGAL STANDARD

Judicial approval is required for a class@t settlement under Federal Rule of Civ
Procedure 23. Fed. R. Civ. P. 23(e). “Theppse of Rule 23(e) is to protect the unnamg
members of the class from unjust or unfair setéats affecting their right” 1In re Syncor
ERISA Litig., 516 F.3d 1095100 (9th Cir. 2008). Theparoval process entails two-
steps: (1) preliminary approvaf the settlement; and (2) finapproval of the settlement at
a fairness hearing following notice to thass. See Manual for Complex Litig. 8§ 21.632
(4th ed. 2004). Final approval is conferrealy after a hearing and on finding that it is
fair, reasonable, and adequate.” Fed. R. Ei23(e)(2); Officers for Justice v. Civil Serv.
Comm’n of the City and Cnty. of San Faagco, 688 F.2d 615, 625 (9th Cir. 1982)

At the preliminary approval stage, “a ftdlirness analysis isnnecessary . .. ."

Alberto v. GMRI, Inc., 252 R.D. 652, 665 (E.D. Cal. 28) (internal quotations and

citation omittedy. Rather, preliminary approval ofsattiement and notice to the propose
class is appropriate: if “[lthe proposed settlement appears to be the product of seriol
informed, noncollusive negotiations, [R4s no obvious defiencies, [3] does not
improperly grant preferential treatment to clessresentatives or segments of the class,
and [4] falls with the range glossible approval . . ..” Ire Tableware Antitrust Litig., 484
F. Supp. 2d 1078, 1079 (N.D. Cal. 2007). The “initial decision to approve or reject a

settlement proposal is committexlithe sound discretion ofdtirial judge.” _Officers for
Justice, 688 F.2d at 625.

5> To make a fairness determination, thstrict court must balance a number of
factors, includin?: (1) the strength of plaintiftase; (2) the risk, @ense, complexity, and
likely duration of further litigation; (3) thask of maintaining class action status
throu?hout the trial; (4) the amount offeriedsettlement; (5) the extent of discovery
completed, and the stage of the proceesi(g) the experiencand views of counsel,
(7) the presence of a governmental partici (8) the reaction of the class members
the proposed settlement. See Molski v. @ieB18 F.3d 937, 95®th Cir. 2003).

-8-
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B. | SSUES
1. Proper Representation

Putative Interveners contera a threshold matter, tideffrey A. Leon and Julie
D. Miller of Complex Litigation Group LLC & not California licensed attorneys and thug
cannot appear in a class action settlement document from California litigation.” Objeg
at 5. Although Defendants fail to addréisis argument in their terse response brief, the
Court notes that the authority cited by Putatinterveners, i.e., Birbrower, Montalbano,
Condon & Frank, P.C. v. Superior Ct. oinffa Clara Cnty., 17 Cal.4th 119 (1998), does 1

support their contention. Birbrower, the California Supren@ourt held that an attorney
cannot recover compensation g&rvices in a California action unless he or she was a
member of the state bar at the time theises/were rendered. Id. at 127. Birbrower
concerns the right of out-of-state counselgcover compensation, not whether they have
the authority to execute settlement agreement.

Putative Interveners alsormoplain that Mr. Leon ant¥ls. Miller have not been
granted pro hac vice status and therefore Hagen practicing law in an unauthorized
manner.” Objection at 8. To practice in thisu@tpan attorney muste either a member of
the bar of this Court, see Civ. L.R. 11et,be admitted pro haace, see id. 11-3. The
Court’'s admission records confirm that Mr.dreand Ms. Miller are aditted to practice in
this Court. Since botattorneys are menabs of the bar of this Court, they need not appe

pro hac vice._See Civ. L.R. 11-3(a). Theref the Court rejects Putative Interveners’

6 Putative Interveners alsoenook that the Ninth Cirauhas held that Birbrower
has no application in a federal court actidinterrowd v. American Gen’l Annuity Ins.
Co., 556 F.3d 815, 820 (9th Cir. 2009) (“SiratElitigation in this case took place in
federal court, Birbrower Is inapposite.”Rather, the authorization to practice law in a
federaéccigrt action is controlled by the Localé&uof the District in which the case is
venued._ld.
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alternative contention that tisettlement Agreement is ineftee due to Mr. Leon and Ms.
Miller's alleged lack of authority to apr as counsel of record in this case.

2. Fairness of the Settlement

Plaintiffs contend that the settlement resulted from non-collusive negotiations wjth

the assistance of experienced neutral medRandall Wulff of Dispute Resolution and
otherwise represents a faisaution of their claims givethe circumstances presented.
Mot. at 9-11. As a general matter, the invohent of mediator in the settlement process
weighs against a finding of collusion. SeedrBluetooth Headset &lucts Liab. Litig.,
654 F.3d 935, 948 (9th Cir. 201(holding that participation ahediator is not dispositive,

but is “a factor weighing in favor of a finty of non-collusiveness”). Putative Objectors
ignore this fact, and instead argue that the settlement isie@lland unfair on the grounds
that it vitiates “the force and effect” of tlllomb settlement, essentially in exchange for a
“pay off” to Plaintiffs attorneys and the class representivObjection at 2, Dkt. 171.
Though Putative Inteener’s argument is discursive and not expressed in a particularly
cogent manner, the Court, upits independent review tiie Settlement Agreement and
motion papers, has serious cents regarding the fairnessthe proposed settlement.

The gravamen of Plaintiffs’ claims isahPayPal inappropriately places reserve
holds of up to 180 days on certaccounts and fails to provide adequate notice of the sg

to affected users. See, e.g., SAC {1 D6spite the relatively discrete nature of the

business practices being targeted users affected in thease, the Settlement Agreement
broadly defines the Settlement Classmagperson who has usedy®al at any time since
April 9, 2006, irrespective of whether the useswadfected by this repee practice at issue.
Settlement Agreement 8 1.28t the same time, the Setthent Agreement calls for the

Settlement Class to release any and all clagtaging not only to such practice—but also

0On Jul?/ 8, 2013, Mr. Leofiled a Notice of Withdrawal of Julie D. Miller, which
states that “Julie D. Miller is no longer assded with the firmComplex Litigation Group
LLC and hereby withdraws her ance on behalf of PlaintiffsDkt. 182. As noted
above, counsel cannot unilatiyavithdraw in that mannerTo effectuate Ms. Miller's
withdrawal, Plaintiffs must aoport with the procedures set forth in Local Rule 11-5.
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any claims “thatelate in any respect to Defendants’ obligations under the EFTA and/or
Regulation E” as well as any claims thedlate in any respect to Defendants’ obligations
under the Comb settlement[.]d. § 1.20 (emphasis addedh other words, the Settlement
Agreement effectively immunizes PayRatl eBay from any liability for any claims
predicated on violations dfie Comb settlement or EFTA.

The broad nature of the rakee is particularly troulsig considering that the only
persons receiving arfunds are persoraher than class members. In particular, the
agreement permits the payment of up to $500,000 in fees to Plaintiffs’ counsel, up to
$5,000 as an incentive award fach class representativadaa minimum of $250,000 to
the Electronic Frontier Foundation. Plaintiffsfend the lack of any individual payments 1
the Class, claiming that “damages were néwe predominate focu the lawsuit[.]”

Mot. at 10. This comment is somewhat curioubght of the myriad paragraphs in the
SAC which allege that PayPal ewrgfully retained interestcarued on improperly withheld
funds. _See SAC 1 7, 3/, 49, 50, 64f, 76, 91, 10822, 134, 142, 143.

Plaintiffs also assert that the lack of direnonetary relief to the class is reasonabl¢

given their “difficulties in stating a claim.” Moat 10. It may well be that Plaintiffs’
claims are weak or that the challenged caanay not be actionable, and therefore,
Defendants’ agreement to mydits policies and practiceonstitutes a fair, reasonable
and adequate resolution of ttispute. Nevertheless, neither Plaintiffs nor Defendants
explain why the Settlement Agement releases Defendaotdiability from all PayPal
users for the last eight years for claims urtie Comb settlement or EFT, even if the
challenged conduct is not tetedrto PayPal’'s alleged reserkold and related notification

practices. The breadth of thdéaase relative to the claims aked, coupled with the lack of

8 Plaintiffs do not explain why the Setitent Class includes PayPal users dating
back to 2006when, in the SAC, thegllege that PayPal begd#s allegedly unlawful
practice of holding funds in 2008. See SMB9. There are no allegations of improper
conduct occurring in 2006 @007, and the earliestahany of the named class
representatives suffered any allegedmnpwas in August 2008. 1d. {1 15, 16.
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any monetary benefit to thredass, militate against prelimarily approving the Settlement
Agreement
. CONCLUSION

For the reasons stated above,
IT IS HEREBY ORDERED THIAT Plaintiffs’ Motion for Preliminary Approval of
Class Action Settlement is DEED without prejudice. Rlintiffs may resubmit an
amended motion for preliminary approval withimrty (30) days of this Order. The
resubmitted motion may be predied upon a revised Settlement Agreement and/or a m
thorough analysis that addresses the conabsasissed above. €Hailure to file a
renewed motion within the specified time-frame will result in the scheduling of this act
for trial. This Order termiates Docket 166, 167 and 194.
IT IS SO ORDERED.
Dated: February 24, 2014 ML 6 Mﬂi
SAUNDRA BROWN ARMSTRGKG
United States District Judge

9 To clarify, the Court isot finding that a monetary genent to class members is
necessarily a prerequisite to preliminary or lfia@proval of the action. Rather, the lack o
such relief under the circumstances presenteslipdes the Court that the settlement is n
fair, reasonable or adequate.
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