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UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA  
 
 
 
 
 
JOSEPH ALEJANDRO ORTEGA , 
 
 Plaintiff, 
 
 vs. 
 
KURT RODENSPIEL et al., 
 
 Defendants. 

 
 
 
 
 
 
 
 

Case No.: 10-CV-3239-YGR 
 
ORDER ON CROSS-MOTIONS FOR SUMMARY 
JUDGMENT :  GRANTING DEFENDANTS’  
MOTION FOR SUMMARY JUDGMENT ; AND 
DENYING PLAINTIFF ’S MOTION FOR PARTIAL 
SUMMARY JUDGMENT  

 

Plaintiff Joseph Alejandro Ortega (“Plaintiff” or “Ortega”) brings this civil rights action 

against Defendants Officer Kurt Rodenspiel (“Officer Rodenspiel”), the San Mateo Police 

Department (“SMPD”), and the City of San Mateo (“City”) (collectively, “Defendants”) under 42 

U.S.C. §§ 1983
1
 and 1985, the United States and California Constitutions, and California state law 

for injuries suffered when Officer Rodenspiel shot Plaintiff in the back.  (Dkt. No. 1 (“Complaint”).)  

Plaintiff alleges six causes of action: (1) Unconstitutional Use of Excessive Force, Deprivation of 

Due Process of Law, and Interference with his Zone of Privacy pursuant to Section 1983 against all 

Defendants; (2) General Negligence against all Defendants; (3) Negligent Training and Supervision 

against SMPD and the City; (4) Assault and Battery against all Defendants; (5) Negligent Infliction 

of Emotional Distress against all Defendants; and (6) Interference with Civil and Constitutional 

Rights in violation of California Civil Code § 52.1 against all Defendants.   

                                                 
1 Section 1983 provides that: 

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any 

State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of 

the United States or other person within the jurisdiction thereof to the deprivation of any rights, 

privileges, or immunities secured by the Constitution and laws, shall be liable to the party 

injured in an action at law, suit in equity, or other proper proceeding for redress. 

42 U.S.C. § 1983. 
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light most favorable to the non-moving party and give that party the benefit of all reasonable 

inferences that can be drawn from those facts.  Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio 

Corp., 475 U.S. 574, 587 (1986); Anderson, 477 U.S. at 255.  However, “at this stage of litigation, 

the judge does not weigh conflicting evidence with respect to a disputed material fact” nor make 

“credibility determinations with respect to statements made in affidavits, answers to interrogatories, 

admissions, or depositions.”  T.W. Elec. Service, Inc. v. Pacific Elec. Contractors Ass’n, 809 F.2d 

626, 630 (9th Cir. 1987) (citing Anderson, 477 U.S. at 253). 

B. PLAINTIFF ’S SECTION 1983 MONELL CLAIM  

A municipality may be liable under Section 1983 when the enforcement of a municipal policy 

or custom was the moving force behind the violation of a constitutionally protected right.  Monell v. 

Dep’t of Social Servs., 436 U.S. 658, 663-64 (1978).  An authorized policymaker’s ratification of a 

subordinate’s decision can also form the basis of Monell liability.  City of St. Louis v. Praprotnik, 485 

U.S. 112, 127 (1988).  Failure to investigate or mere acquiescence in a single instance of alleged 

unconstitutional conduct is not sufficient to demonstrate ratification.  Id. at 113, 130; Gillette v. 

Delmore, 979 F.2d 1342, 1348 (9th Cir. 1992). 

Plaintiff argues that there are no genuine issues of material fact that the City ratified Officer 

Rodenspiel’s conduct and therefore, the City is subject to Monell liability for Officer Rodenspiel’s 

actions if a jury finds Officer Rodenspiel liable for use of excessive force.  (Plaintiff’s Mot. 2-3.)  

While it is for the Court to identify those officials with policymaking authority,
4
 Plaintiff does not 

provide any evidence (or legal authority) that shows anyone with policymaking authority ratified 

Officer Rodenspiel’s conduct.
5
  As such, Plaintiff has failed to carry his burden to show the absence 

of a genuine issue of material fact for trial.  Accordingly, summary judgment in favor of Plaintiff on 

the issue of ratification is not appropriate. 

                                                 
4 “[T]he identification of those officials whose decisions represent the official policy of the local governmental 

unit is itself a legal question to be resolved by the trial judge before the case is submitted to the jury.”  Jett v. 
Dallas Independent School Dist., 491 U.S. 701, 737 (1989) (emphasis in original).  To identify officials with 

final policy-making authority, the court should look to state law.  Praprotnik, supra, 485 U.S. at 124 

(“identification of policymaking officials is not a question of federal law, and it is not a question of fact in the 

usual sense”).  Authority to make municipal policy may be granted directly by the legislature or delegated by 

an official with policymaking authority.  Id. 
5 At oral argument, counsel for Plaintiff conceded that Plaintiff failed to meet his burden. 
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quotation marks omitted).  This determination “requires careful attention to the facts and 

circumstances of each particular case, including the severity of the crime at issue, whether the suspect 

poses an immediate threat to the safety of the officers or others, and whether he is actively resisting 

arrest or attempting to evade arrest by flight.”  Id. (citing Tennessee v. Garner, 471 U.S. 1, 8-9 

(1985)).  “Because such balancing nearly always requires a jury to sift through disputed factual 

contentions, and to draw inferences therefrom … judgment as a matter of law in excessive force 

cases should be granted sparingly.”  Santos v. Gates, 287 F.3d 846, 853 (9th Cir. 2002) (internal 

citations omitted).   

The inquiry is “whether the officer’s actions are ‘objectively reasonable’ in light of the facts 

and circumstances confronting them, without regard to their underlying intent or motivation.”  

Graham, 490 U.S. at 397.  “The reasonableness of a particular use of force must be judged from the 

perspective of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight.”  

Arpin v. Santa Clara Valley Trans. Agcy., 261 F.3d 912, (9th Cir. 2003) (quoting Graham, supra, 

490 U.S. at 396).  “The calculus of reasonableness must embody allowance for the fact that police 

officers are often forced to make split-second judgments―in circumstances that are tense, uncertain, 

and rapidly evolving―about the amount of force that is necessary in a particular situation.”  

Graham, supra, 490 U.S. at 396-97.  Accordingly, there is not “a magical on/off switch that triggers 

rigid preconditions” for the use of deadly force.  Scott v. Harris, 550 U.S. 372, 382 (2007). 

Deadly force is justified when necessary to prevent serious physical harm to police officers 

or others.  Garner, supra, 471 U.S. at 11 (officer may reasonably use deadly force where he “has 

probable cause to believe that the suspect poses a threat of serious physical harm, either to the 

officers or to others”); Scott v. Harris, 550 U.S. 372, 382 (2007) (same); Brown v. Ransweiler, 171 

Cal. App. 4th 516, 528 (Cal. Ct. App. 2009) (police officer’s use of deadly force is reasonable if the 

officer has probable cause to believe that the suspect poses a significant threat of death or serious 

physical injury to the officer or others).  The jury found that Plaintiff willfully used his car “in such a 

way that it [wa]s capable of causing and likely to cause death or great bodily injury” when he drove 

his vehicle in the direction of the Ford Explorer that Officers Mefford and Venikov were driving. 
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was unknown.  (Pl’s Opp’n 12.)  This fact not material, as the driver, Plaintiff, “willfully used his car 

in such a way that was capable and likely to cause death or great bodily injury” to Officers Mefford 

and Venikov.  Second, Plaintiff argues that his Mitsubishi Eclipse was moving forward and not 

endangering the officers behind it, including Rodenspiel.  This fact is not material to whether the 

Mitsubishi Eclipse was “likely to cause death or great bodily injury” to the police officers in front of 

the car, namely, Officers Mefford and Venikov, and therefore, created a situation of imminent danger 

to officers on the scene.  Third, Plaintiff argues that he was not disobeying police commands, not 

attempting to evade arrest or escape and could not escape because his car was blocked by a Ford 

Explorer in front and a minivan from behind.  Whether Plaintiff was resisting or evading arrest is not 

material to whether Plaintiff used his vehicle “in such a way that was capable and likely to cause 

death or great bodily injury” to Officers Mefford and Venikov.  Fourth, Plaintiff contends that there 

was no indication that weapons were in the Eclipse or on the driver or Ramirez.  This fact is 

irrelevant as the undisputed evidence shows the police were executing a “high risk” search warrant 

and had reason to believe that Ramirez would be armed.  Fifth, Plaintiff argues that property damage 

was the worst that would happen from a low speed collision between his Mitsubishi Eclipse and a 

much larger Ford Explorer.  While possible, the Court cannot analyze the issue from a place of 20/20 

hindsight.  Moreover, this assertion is contrary to the jury’s determination that “Plaintiff willfully 

used his car in such a way that was capable and likely to cause death or great bodily injury” to 

Officers Mefford and Venikov and the fact that Officer Mefford sustained physical injuries as a result 

of the crash. 

b) Facts offered to create a triable issue. 

i. Whether other officers were in the line of fire? 

   Plaintiff’s expert opines that, at the time that Officer Rodenspiel’s 

weapon discharged, Officer Mefford was in the line of fire such that Officer Rodenspiel should not 

have fired his weapon because it would have endangered Officer Mefford.  Defendants argue that the 

expert’s analysis ignores that at the time of the shooting Ortega posed an immediate threat to the 

safety of the other officers.  Plaintiff fails to explain how a potential breach of the standard of care 

owed to another police officer creates a triable issue of fact regarding whether Officer Rodenspiel 
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violated Plaintiff’s constitutional rights.  See Baker v. McCollan, 443 U.S. 137, 146 (1979) (“Section 

1983 imposes liability for violations of rights protected by the Constitution, not for violations of 

duties of care arising out of tort law.”). 

ii. Whether there was a time gap between the collision and 
shooting? 

   Plaintiff argues that there is a factual dispute, which precludes 

summary judgment, regarding whether there was a time gap between the collision and when Officer 

Rodenspiel moved his finger to the trigger.  Had a sufficient amount of time passed after the vehicles 

collided and the situation calmed down, then there may be an issue of fact as to whether the use of 

deadly force was still justified.  Here, the undisputed facts show that it was a tense, uncertain, rapidly 

evolving situation.  (Pl’s Resp. Statement at No. 18.)  Plaintiff has not pointed to any evidence to 

support his assertion that there is an issue of fact for a jury to decide whether, after the collision, a 

sufficient amount of time had passed for a reasonable officer on the scene to reassess the situation 

and determine if the use of lethal force still was justified.  Accordingly, Plaintiff has not carried his 

burden to show that there is a material issue of fact for trial concerning the timing of the collision and 

the shot. 

iii. Whether Rodenspiel intended to shoot Plaintiff? 

   The parties dispute whether Officer Rodenspiel intended to shoot 

Plaintiff.  To the extent that Officer Rodenspiel intended to shoot Plaintiff, the above analysis 

demonstrates that the level of force used was objectively reasonable under the totality of the 

circumstances.  However, irrespective of Officer Rodenspiel’s intent, his actions were objectively 

reasonable in light of facts and circumstances. 

Plaintiff argues that the underlying issue of whether the shot was an accidental discharge 

caused by Officer Rodenspiel’s moving his finger from index to trigger prematurely and under 

unsafe circumstances precludes qualified immunity.  If a reasonable officer on the scene was 

constitutionally authorized to fire a gun, an act that cannot be completed without first placing a 

finger on the trigger,
9
 then it follows that the act of placing a finger on the trigger also was 

                                                 
9 No party argues that a weapon malfunction caused Officer Rodenspiel’s MP5 to discharge or that Officer 

Rodenspiel placed his finger on the trigger by accident. 
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