J & J Sports Prod

© 00 ~N oo 0o B~ W N P

N RN DN RN N N NN DN R P R R R R R R R
0o N o oo A WO N R O ©O 0O No o0 ODN - O

U

cions, Inc. v. Napuri Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

J & J SPORTS AUTHORITY, INC,, Case No: C 10-4171 SBA

Plaintiff, ORDER ACCEPTING REPORT
AND RECOMMENDATION

Docket 3845

VS.

ULISES CONSTANTINO NAPURI,
individually and d/b/a INCAS GRILL,

Defendant.

On March 7, 2013, Magistrate Judge LelBeeler ("the Magistrate") issued a
Report and Recommendation in which sienmemends granting J & J Sports Authority,
Inc.'s ("Plaintiff*) motion for damages, but amding damages in amounts less than Plain
has requested. Dkt. 45. The parties are ptigsleefore the Court on Plaintiff's Motion for
De Novo Determination Re Motion for Damagéd3kt. 47. Having read and considered th
papers filed in connection with this mattend being fully informed, the Court hereby
DENIES Plaintiff's motion.Plaintiff's objections to the Magistrate's Report and
Recommendation are OVERRULED and @eurt ACCEPTS the Magistrate's
recommendation to grant Plaintiff's motion &@mages in amounts less than Plaintiff hag
requested. The Court, in its discretion, fitlois matter suitable for resolution without ora
argument._See Fed.R.Civ.P. 78(b)DNCal. Civ. L.R. 7-1(b).

l. BACKGROUND

The facts of this case are set fortlthe Magistrate's Report and Recommendatior

and will not be repeated here in detail. Seé Bk at 2-3. Plaintiff was granted exclusive
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national distributia rights to "Number One': The Floyd Maather, Jr. v. Juan Manuel
Marquez Championship Fight Progrdr{ithe Program"), which was telecast nationwide
on September 19, 2009. Compl. T 9, DktCin that date, DefendaUIlises Constantino
Napuri, individually and doing businesslasas Grill ("Defendant"), intercepted and
broadcast the Program at his business eshkatbént in Contra ta County without
authorization from Riintiff. Id. § 12.

On September 16, 2010, Riaff commenced the instaattion against Defendant.
Compl. On September 28, 2012, the Couaih¢gd Plaintiff's motion for partial summary
judgment. Dkt. 33. On daary 16, 2013, Plaintiff filed a motion for damages seeking
$10,000 in statutory damagasda$100,000 in enhanced statutory damages under 47 U.
8 605, and $2,200 in damages for conversidkt. 38. On that same day, the Court
referred Plaintiff's motion to the Chief Magidgaudge or her designee for the preparatiq
of a Report and Recommendation. Dkt. 40.

On March 7, 2013, the Magistrate issia Report and Recommendation in which
she recommends granting Plaintiff's motiondamages. Dkt. 45. The Magistrate
recommends awarding $2,200 as damages forarsion, $2,200 in atutory damages and
$2,500 in enhanced statutorynazges under 8§ 605, for a total of $6,900. Id. at 4-5.

On March 21, 2013, Plaifitifiled the instant motionsequesting that this Court
make a de novo determination of fh@tions of the Magistrate's Report and
Recommendation to which Plaintiff objects. DKi-1. Specifically, Plaintiff objects to
the Magistrate's recommendation to award Bfa$2,200 in statutory damages and $2,5(
in enhanced statutory damagesler 8 605._Id. Plaintiffantends that it is entitled to
statutory damages in the amount of $10,000 enhanced statutory damages in the amol
of $100,000._1d. In other wds, Plaintiff claims that #gnMagistrate erred by failing to
award it maximum statutory damages.

1. LEGAL STANDARD

Any objections to the report and recommdation of a Magistrate judge must be

filed within fourteen days of receipt theredied.R.Civ.P. 72(b); 28.S.C. 8§ 636(b)(1).
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The district court must make "a de novo deieation of those portions of the report or . .|.
recommendations to which objection is madamt "may accept, reject, or modify, in
whole or in part, the findings or recommetidas made by the magistrate judge." 28
U.S.C. 8§ 636(b)(1); see Civ.R. 72-3(a) (any objection muisé made as a "Motion for De
Novo Determination of Dispositive Matter Referred to Magistrate Judge," and must
"specifically identify the pdrons of the Magistrate Judg findings, recommendation or
report to which objection is made atl# reasons and authority therefor").

1. DISCUSSION

The Communications Act prohibits commercial establishments from intercepting
and broadcasting radio communications tgéatons._See 47 U.S.C. § 605(a). Under
8 605, a court may award statutory dansagetween $1,000 and $10,000, and up to
$100,000 in enhanced damages whereitilation "was committed willfully and for
purposes of direct or indirect commercidlyantage or financial gain." 47 U.S.C.
8 605(e)(3)(C)(i)-(ii). Satellite televisionggials are covered communications under 8§
605(a). _See DIRECTYV, Inc. Webb, 545 F.3d 837, 844 (9@ir. 2008). The award of
damages is a matter of the Court's disoretiSee 47 U.S.C. § 605(e)(3)(B)(ii); see Harris
v. Emus Records Corp., 734 F.2d 13283.8th Cir. 1984) ("The court has wide

discretion in determining the amnt of statutory damages to &&arded, constrained only
by the specified maxima and minima.").

Here, the Magistrate declined t@woenmend awarding the statutory maximum
damages under the Communications Act. &ctheng this conclusiorithe Magistrate noted
"that three separate head counts, at variousstimevealed that the total number of patron
[at the Incas Grill on the day the Program wasadcast] was 8, &nd 10," and that the
investigator paid no cover charge. Dkt. 45 at 3. In addition, the Magistrate noted that
Plaintiff submitted evidence showing that@nmercial license for the broadcast of the
Program would have cost Defendant $2,B868ed on the Incas Grill's capacity of

approximately 60 pmple, and that there is no evideradehow much the Incas Grill made
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during the unlawful broadcast of the Program. Id. at3The Court finds that the
Magistrate's reasoning and posed damage award is reasoadd it is consistent with
decisions in analogous cases brought by Pfaintthis District. See e.qg., J & J Sports
Prods., Inc. v. Bonilla, 201\WL 1344346, at *2 (N.D. CaR011) (awarding $2,200 based

on plaintiff's actual lossesid $2,200 in enhanced damages when there were 3 to 10

patrons, there was no cover charge, and meace of how much Defendants made during

the unlawful broadcast of the Program); J &i$s Prods., Inc. v. Mstey, No., 2011 WL
2066713, at *5-7 (N.D. Cal. 20) (awarding $2,500 based plaintiff's actual losses and

$2,500 in enhanced damages when 17 pats@ns present, no cover charge was incurre
and there was no evidence that a poemwas charged for food or drink).

The Court, having conducted a de nowaew of the Magistrate's Report and
Recommendation, finds no error in the Magitd's recommendation to impose statutory
damages in the amount of $2,200 and enhanetatety damages in the amount of $2,50
In this Court's view, Plaintiff's demand foetkstatutory maximum ¢§10,000 in statutory
damages and $100,000 in enhanced stgtutamages is exoitant, and wholly
disproportionate to the offeas The evidence shows very few patrons in attendance an(
that the investigator paid no cover charge. Moreover, there is no evidence that there
any increase in the price of food or bevesdering the broadcast of the Program. Unde
these circumstances, the Court finds thatdthmages recommended by the Magistrate a
reasonable and ammpriate. _See Bonilla, 2011 WL 43346, at *2; Mosley, No., 2011 WL
2066713, at *5-7. Plaintiff, for its part, hagléa to cite authorityor provide persuasive

argument demonstrating that a maximstatutory award is appropriate.

1 The Magistrate also noted that Defenddiilsire to respond to Plaintiff's Request
for Admission "means that he admits thatleertised the Program, charged a cover
charge, and has shown similar programs in the past three years." Dkt. 45 at 4.
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V. CONCLUSION

In sum, the Court finds that the damageards recommended by the Magistrate af

within the range prescribdxy the Communications Act argle more than sufficient to
further the purposes of tistatute. Accordingly,

IT IS HEREBY ORDERED THAT:

1. Plaintiff's Motion for De Novo Drermination Re Motion for Damages is
DENIED. Plaintiff's objections to thdagistrate's Report and Recommendation are
OVERRULED and the CouACCEPTS the Magistratetfecommendation to grant
Plaintiff's motion for damages in amounts lesmtPlaintiff has requested. Plaintiff is
awarded $6,900 in damages, which is comgridehe following: (1) $2,200 in statutory
damages pursuant to § 605(e)(3)(C)(i)((B) $2,500 in enhancestatutory damages
pursuant to 8§ 605(e)(3)(C)(ii); and (3) $2,200 in damages for conversion.

2. This Order terminates Docket 38 and 45.

IT IS SO ORDERED.

Dated: 4/22/13 *Jé!@kﬁ Q—J‘?
SAUNDRA BROWN ARM# RONG

United States District Judge
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