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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

J & J SPORTS PRODUCTIONS, INC., Case No: C 10-04171 SBA
Plaintiff, ORDER ACCEPTING IN PART
AND REJECTING IN PART
VS. MAGISTRATE'S REPORT AND
RECOMMENDATION
ULISES CONSTANTINO NAPURI,
individually and d/b/a INCAS GRILL, Docket 48, 55
Defendant.

On September 16, 2010, Plaintiff J & J Spdtroductions, Inc. ("Plaintiff") filed the
instant action against Ulises Constantingitg individually, anddoing business as Incas
Grill ("Defendant"). Compl., Dkt. 1. The complaint alleges four claims for: (1) violatior
of the Federal Communications Act of 1934aasended, 47 U.S.C. 8§ 605 ("8 605"); (2)
violation of the Cable & Telasion Consumer Prettion and Competition Act of 1992, as
amended, 47 U.S.C. § 553 ("8 553"); (8heersion; and (4) violation of California
Business & Professions Code 8§ 17200. @ih September 28, 2012, the Court granted
Plaintiff's motion for partiasummary judgment on its coession claim and its claims
under 8§ 553 and § 605. Dkt. 33.

On March 21, 2013, Plaifitifiled a motion for attorneygees and costs, seeking
$10,736.25 in attorneys' feasda$3,205 in costs. Dkt. 48. On March 28, 2013, the Cou
referred this matter to MagisteaJudge Laurel Beeler ("tiagistrate") for a Report and
Recommendation. Dkt. 50. On April 2@13, the Magistrate issued a Report and

Recommendation in which she recommends gramipgrt and denying ipart Plaintiff's
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motion for attorneys' fees awgdsts. Dkt. 55. The Magistrate recommends that the Cou
award Plaintiff $9,412.12 in attorneyses and $430 inosts. _Id.

Any objections to the Magistrate's jlRet and Recommendation were required to
filed within fourteen days of service theredfed.R.Civ.P. 72(a); 28.S.C. § 636(b)(1)(C).
The deadline to object the Report and Recommendaetiwvas May 10, 2013. See
Fed.R.Civ.P. 6(a)(1); Fed.R.CR..72(a); 28 U.S.C. 8§ 636(b)(1)(C). To date, no objectio
have been filed. When no objens are filed, the district court need not review the Rep

and Recommendation de novo. Wang v. Masadtl 6 F.3d 992, 1000 n. 13 (9th Cir.

2005). A district court may "accept, reject,noodify, in whole or in part, the findings or
recommendations made by the magistjadige.” 28 U.S.C. § 636(b)(1)(C).

Having reviewed the Magistrate's Repamtd Recommendation and the papers file
in connection with Plaintif§ motion for attorneys' fees and costs, the Court hereby
ACCEPTS IN PART AND RHECTS IN PART the Magistrate's Report and
Recommendation. The Court accepts the Meggisss recommendation to award costs in
the amount of $430, but rejects her recommgoddo award attorneys' fees in the amour
of $9,412.12. For the reasons stated below, the Court finds that Plaintiff has failed to
sustain its burden to demonstrate thatfee award requested is reasonable.

l. DISCUSSION

A. Attorneys' Fees

Reasonable attorneys' fes® recoverable under bd605(e)(3)(B)(iii) and §
553(c)(2)(C). The court detemes the amount of reasonabltorneys' fees by applying
the "lodestar" method. Ferid v. Conrad Credit Corp., 24436.1145, 1149 n. 4 (9th Cir.

2001). The lodestar is calated by multiplying the numbef hours the prevailing party
reasonably expenden the litigation by a esonable hourly rate. Id. In determining
reasonable hours, counsel bears the bunfleabmitting detailed tim records justifying
the hours claimed to have been expendeédalmers v. City of.os Angeles, 796 F.2d

1205, 1210 (9th Cir. 1986 "Where the documentation oblirs is inadequate, the district

court may reduce the award accordingly.” HensleEckerhart, 461 U.S. 424, 433 (1983).
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A district court should also exclude from tloelestar fee calculation any hours that were
not "reasonably expended,"csuas hours that are excessiredundant, or otherwise
unnecessary. See id. at 434.

Next, the district court must determiageasonable hourly rate, considering the
experience, skill, and reputation of the at&y requesting fees. Chalmers, 796 F.2d at
1210. Reasonable hourly rates are calculategfieyence to "prevailingharket rates in the
relevant community," with apecial emphasis on fees charged by lawyers of "comparal
skill, experience, and reputation.” Davis wy®f San Francisc®76 F.2d 1536, 1546
(9th Cir. 1992) vacated in gaon other grounds by 9844€ 345 (9th Cir. 1993). As a

general rule, the forum district represethis relevant legal community. Gates v.
Deukmejian, 987 F.2d 1392, 14(%h Cir. 1992); see algdamacho v. Bridgeport Fin.,
Inc., 523 F.3d 973, 979 (9th Cir. 2008) (letermining the prevailing market rate,

"generally, the relevant communityythe forum in which the dlirict court sits"). The fee
applicant bears the burdenmbducing satisfactory evidence "that the requested rates g
in line with those prevailing in the communityr similar services by lawyers of reasonab

comparable skill, experience and reputatioBllim v. Stenson, 468.S. 886, 895, n. 11

(1984). "Affidavits of the plaitiff['s] attorney and other attoeys regarding prevailing feeg
in the community, and rate determinationginer cases, particularly those setting a rate
for the plaintiff['s] attoney, are satisfactory evidence oé ghrevailing market rate.” United
Steelworkers of America v. Phelps Dodgerp., 896 F.2d 403, 407 (9th Cir. 1990).

Plaintiff requests a total of $10,736.25aittorneys' fees based on 11.31 hours of
work at an hourly rate of $0 performed by Thomas P. Ril€'Riley"), as well as 11 hours
of work at an hourly rate of $300 performieglan "independent research attorney," 4 hol

of work at an hourly rate of $150 performiegla paralegal, and 23.8@urs of work at an

hourly rate of $75 performed lan administrative assatt. Dkt. 48-1. In support of its fee

request, Plaintiff submitted the declaratiorRiley and a chart describing the services
rendered and hours billed. Id. Howevee #ntries in the chiaare not based on
contemporaneous billing records; insteédldjillable hours for legal services [were]
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reconstructed by way of a thorough revievild files themselves" after services were
rendered._See Riley Decl. § 6. AccordiadRiley, "[h]aving handled thousands of
commercial signal privacy files over the ldsicade and a half, we are most capable of
calculating billable hours for legal services ramde Our rates for legal, administrative,
and paralegal time are well within the prevaglimarket rates for the Central District of
California." Id. Riley further states that has been practicing law for over eighteen yea
and that his firm has specializedthe civil prosecution acfommercial signal piracy claims
since 1994. 1d. 11 3-4.

Absent the submission of detailed contemporaneous time records justifying the
hours claimed to have beerpended on this case, theutt gives little weight to the

figures provided by Plaintiff. See Joe HdPmotions, Inc. v. B2011 WL 5105375, at

*7 (N.D. Cal. 2011) ("Without actual billing recasd. . . the Court gives little weight to . . |

figures" in a chart "reconstructing” billakiene); Joe Hand Promatns, Inc. v. White,
2011 WL 6749061, at *2 (N.D. Cal. 201) @Bause the billing records were not created
contemporaneously, the Court finds that theyinherently less ralble."); Zynga Game
Network Inc. v. Erkan, 2010 WL 3463634t,*2 (N.D. Cal. 2010) (denying motion for

attorney's fees where plaiffitiailed to attach "actualiling records"). Furthermore,
Plaintiff's showing with respect to the hourstes charged by the att@ys thatvorked on
this case is woefully inadequat®laintiff has made no effort to demonstrate that the hou
rates charged are reasonable in the Northermi®ist California. Plaintiff did not submit
an affidavit from any attorney dh worked on this case or froany other attorney attesting
to the prevailing rates in the KRbern District of California for "similar services by lawyer
of reasonably comparable skill, experiencd egputation.” Nor di Plaintiff submit any
evidence of hourly rate deternaitions in other similar cas@sthe Northern District of
California setting the rate for the attornegelgng fees in this s&. Instead, without
elaboration, Riley simply asserts that thges charged are "well within the prevailing

market rates for the Central District of Califi@."” Riley Decl. { 6. However, the Norther
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District of California, not the Central Distriof California, is thérelevant community" for
purposes of determining whether the hourtgsacharged in this case are reasonable.

Further, other than Riley's conclusory assertion that the rates charged "are

comparable to rates for specialized litigation fems, and [his] personal rate [of $450 pef

hour] is comparable to the rates of law fipartners who practice in specialized litigation,
Riley Decl. 1 5, Plaintiff offers no inforation or documentation justifying the rates
requested, such as a curriculum vitae ormestor the individuals that worked on this
caset Accordingly, the Court concludes tHiaintiff has failed to carry its burden to
demonstrate that the requested fee award is reasénable.

B. Costs

Section 605 requires that the court awardl 'fosts . . . to an aggrieved party who
prevails." 47 U.S.C. 8 605(8)(B)(iii); see 47 U.S.C. 8§ 558)(2)(C) (A court may "direct
the recovery of full costs . . . to an aggriéymrty who prevails.”). Plaintiff seeks $3,205
in costs, including $2,77®r investigative expenséghe $350 filing fee, and $80 for
service of process charges. Dkt. 48-1aimRiff, however, provideso authority for the
recovery of its investigativeees, and courts have refusedvteard pre-filing investigation

fees to the prevailing party. See, e.g.,Haad Promotions Inc. WRiacente, No., 2011 WL

! There is no indication whether the unidentified "independent research attorney
that worked on this cadgs admitted to practice law in Calrhia and, if so, when he or she
was admitted to practice. Nor has Pldimgrovided a description of the individual's
educational background or litigation experience.

2 The Court notes that the Magistratentified various billing entries that she
determined to be unnecessadlyplicative or excessive inglamount of time spent on the
stated activity. At this juncture, the Couwurill not address the Magistrate's findings given
Plaintiff's insufficient showing regardingdglamount of attorneys' fees requested.
However, the Court advises Plaintiff thatth®e event it elects to submit additional
information in support of itattorneys' fee request, it should endeavor to eliminate all hg
from the fee calculation that are excessiveyuneldnt, or otherwise unnecessary, i.e., hou
that were not "reasonabéxpended” on this litigation.

3 According to Riley, Exhibit 2 attached his declaration is a "copy of an
investigator services bill covering tReogram herein." Rile¥/ Decl. § 8. A review of this
document reveals that Plainticeived a bill in the amount $2,775 for investigator
services. Riley Decl., Exh. 2. Howeveraintiff was only billed $45 for investigator
services related to the instant action. Ritiaffers no explanation as to why it Is entitled
to recover expenses for investigaservices unrelated to this action.
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2111467, at *9 (N.D. Cal. 2011); J & J SpdPt®ductions, Inc. v. Schrader Restaurant
Corp., 485 F.Supp.2d 422, 4g4.D.N.Y. 2007). Accordingl the Court will only allow

reimbursement for costs in the amount of $480ich consists of the $350 filing fee and
$80 for service of process. &€iv. L.R. 54-3 (An award of costs may include the clerk’s
filing fee and fees for service of process the extent reasonably required and actually
incurred.").
.  CONCLUSION

For the reasons stated aboMel|S HEREBY ORDERED THAT:

1. The Magistrate's Report andd@emendation is ACCEPTED IN PART
AND REJECTED IN PART. Defendant is orddr pay Plaintiff costs in the amount of

$430. Plaintiff may submit additional documatin supporting its request for attorneys'
fees by no later than seven (7) days fromddie this Order is filed. The Court warns
Plaintiff that the failure to timely file adltbnal documentation addressing the deficiencie
discussed above will result in the deroélts request for attorneys' fees.

2. This Order terinates Docket 55.

IT 1S SO ORDERED.

SAUNDRA BROWN STRONG

United States District Judge
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