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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

JESSE HELTON; ALISHA PICCIRILLO; Case No: C 10-04927 SBA
CHAD LOWE; individuallyand on behalf of
all others similarly situated, ORDER

Plaintiffs,
VS.

FACTOR 5, INC.; FACTOR 5, LLC;
BLUHARVEST, LLC; WHITEHARVEST,
LLC; JULIAN EGGEBRECHT; HOLGER
?(]J-ISS/IIDT; THOMAS ENGEL; and DOES

Defendants.

The parties are presently begdhe Court on Plaintiff$’request to allow the late-
filing opt-in plaintiffs to jointhe conditionally certified Faicabor Standards Act (“FLSA”)
collective action. Dkt. 194. The individual Defenddmspose Plaintiffs’ request and
have filed a motion to strike the late-filed cornstenjoin forms. Dkt193, 197. Having
read and considered the papers filedannection with these rttars and being fully
informed, the Court hereby GRAM Plaintiffs’ request to allow the late-filing opt-in
plaintiffs to join the FLSAcollective action, and DENIE®e individual Defendants’
motion to strike the late-filed consent to jdorms, for the reasons stated below. The
Court, in its discretion, finds these matteustable for resolution without oral argument.
See Fed.R.Civ.P. 78(b); N.D. Céliv. L.R. 7-1(b).

! The named Plaintiffs are Jesse HeltAlisha Piccirillo, and Chad Lowe
(collectively, “Plaintiffs”).

2 The individual Defendants are Juliangeéprecht, Holger $enidt, and Thomas
Engel (collectively, “individual Defendants”).
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l. BACK GROUND?

On January 21, 2009, Plaitisi commenced the instant action in the Superior Cou
of California, County of Marin. Compl., k1. On October 22010, the action was
removed to this Court on the basis of fetlgraestion jurisdiction after the Plaintiffs
amended their complaint to add FLSA clainMotice of Removal, Dkt. 1. On October 26
2011, Plaintiffs filed a motiofor conditional certification o& collective action under the
FLSA. Dkt. 34. However, because the motigas not scheduled to be heard prior to the
expiration of the FLSA'’s three-year statofdimitations, the Court granted Plaintiffs’
request to toll the statute of limitations ft-in claimants wishingp join the collective
action on account of procedural delay. 3&2. The Court tolled the FLSA statute of
limitations until a decision was rendereq Plaintiffs’ motion. _Id.

On June 26, 2012, the Court granted conditional certification of a FLSA collectiq

action, and found that facilitation of noticeth® potential FLSA plaintiffs was appropriats.

Dkt. 91. The Court ordered the Plaintiffsnhmdify their proposed notice form in several
ways and directed the individual Defendaotproduce the names and contact informatig
of all potential plaintiffs._Id. The indivicil Defendants were directed to provide the
contact information to Plaintiffs’ counsel nadathan fourteen (14) days from June 26,
2012. 1d. The Court furthelirected that the modified notice and consent to join forms
were to be mailed by Plaintiffs’ counsel witHourteen (14) days of receipt of the contact
information. Id. The Ordgrrovides that the potential plaintiffs had sixty (60) days from
the mailing of the notice and consent to jfmrms to opt-in to th&LSA collective action

by returning the forms to Plaintiffs’ counsel.. I&The Order further provides that Plaintiffs
counsel must “prontfy” file all such formswith the Court._Id. Thus, pursuant to the
Court’s Order, Plaintiffs’ counsélad until on or shortly afte8eptember 22, 2012 to file

any consent to join forms with the Court.

3 The parties are familiar witthe facts of this caséAs such, the Court will only
recite those facts that are relevanthie matters presenthefore the Court.
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No consent to join fornwas filed with the Court lJere, on, or shortly after
September 22, 2012. Instead, approximately moaths later on Juri, 2013, Plaintiffs
filed a “Notice Regarding Responses &nat-Ins Related to Notice of Conditional
Collective FLSA Certification.” Dkt. 94. Theotice states that a “certified list of opt-ins”
Is attached. Id. While thetachment to Plaintiffs’ noticeontains the names of eleven
individuals that purportedly completed an apform, it does not contain any consent to
join forms. See id. On Ju22, 2013, Plaintiffs filecan “Updated Notice Regarding
Responses and Opt-Ins Related to NoticEarditional Collective FLSA Certification,”
which states that Jason Lacroix “wishes to-ay of the collective action.” Dkt. 115.

On February 10, 2014, the Court grahpartial summary judgment in favor of
Plaintiffs on their FLSA minimum wage chaiand awarded each of them $3,353.60 in
damages for the individual Defendants’ willful violation of the FLSA. Dkt. 173. On
February 20, 2014, Plaintiffs and the indivadliDefendants’ appeared via telephone for a
Case Management Conference. During the cents, Plaintiffs statethat they no longer
intend to prosecute their overtime claim untihee FLSA, and that they would file a
dismissal of said clairh. With respect to the opt-in plaifi§, the parties disagreed as to
whether any putative members of the FL&Mective action are proper parties to the
instant action. Later that same day, Ri#fs filed a “Corrected Notice Regarding
Response and Opt-Ins RelatedConditional Collective FLSAertification.” Dkt. 189.
Attached to this document are ten executeden® join forms, stmped received by CPT]
Group, Inc. on various dates from October2®12 to November, 2012. _Id.

On February 21, 2014, the Court directied parties to submit briefing on the issug
of whether any potential plaiffthas timely opted-in to the RRA collective action. Dkt.
192. On February 26, 2014, Plaintiffs filadesponsive brief. Dkt. 194. On March 4,
2014, the individual Defendants fil& responsive brief. Dkt. 197.

I

4 To date, Plaintiffs have not movemdismiss their FLSA overtime claim.
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1. DISCUSSION

In their briefing, Plaintiffsequest an ordgrermitting the late opt-in plaintiffs to
join the FLSA collective actionln response, the individuBlefendants contend that the
late opt-in plaintiffs should not be permitted to join the FLSAettive action because
their consent to join forms were filedng after the Court-ipmosed deadline. The
individual Defendants request that the Cosstie an order striking the untimely forms.

29 U.S.C. § 255(a) sets the limitatigreyiod for a claim for unpaid minimum
wages, unpaid overtime compensation, @uillated damages under the FLSA. Such a
claim “may be commenced within two yearteathe cause of action accrued, and every
such action shall be forevbarred unless commenced witlwwo years after the cause of
action accrued, except that a cause of a@r@ing out of a willful violation may be
commenced withithree years after the cause of actaccrued.” 29 U.S.C. § 255(a).

For a collective action instituted undbe FLSA, the action is considered
commenced in the case of any individual claimant:

(a) on the date when the complaint isdil&@ he is specifically named as a

party plaintiff in the complaint anlis written consent to become a party

plaintiff is filed on such date in theurt in which the a@n is brought; or

(b) if such written consent was not sodiler if his name did not so appear --

on the subsequent date onigthsuch written consent féed in the court in
which the action was commenced.

29 U.S.C. § 256; see also Pantlg. Jewish Orphans’ Home & Cal., Inc., 645 F.2d 757,
760 (9th Cir. 1981) (the FLSA statute of lintitans continues to ruantil a valid consent is
filed), abrogated on other grounds by Hadimm-La Roche v. Spérg, 493 U.S. 165
(1989); Harkins v. Riverboat ServicexIn385 F.3d 1099 (7th Cir. 2004) (“[l]f you

haven’t given your written conseto join the suit, or if younave but it hasn’t been filed
with the court, you're not a party . . etihule require[s] written, filed consent.”).

The FLSA does not specify when a persaunst opt-in to a collective action.
Ruggles v. Wellpoint, Inc., 687 F.Supp.2d 30, 37 (N.D.N.Y. 2009); Robinson-Smith v.
Government Employees Ins. Co., 424 F.SuppPd 123 (D.D.C. 2006); see 29 U.S.C. §
216(b), 255, 256. Consequently, the deadbreet by the courtRuggles, 687 F.Supp.2d
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at 37. Further, the FLSA does not providgandard under whichaourt should consider
whether to include opt-in plaintiffs whosernsent forms are filed after the court-imposed
deadline._Id. In determining whether latgt-in consent to join forms should be deemed
timely in an FLSA action, courts have consetéthe following facta: (1) whether “good
cause” exists for the untimelireg2) prejudice to the defendant; (3) how late the conser
forms were filed; (4) judiciabconomy; and (5) the remedial purposes of the FLSA. Id.
Having considered the above-referenceddes, the Court will allow the ten opt-in
plaintiffs to be added to the FLSA collectigetion. While Plaintiffs’ counsel have failed
to show good cause for their belaféithg of the consento join forms? the Court finds that
the other relevant factors weighfavor of permitting the opt-iplaintiffs to join the FLSA

collective action. See In Re Wells Fatdome Mortgage Overtime Pay Litigation, 2008

WL 4712769 at *2 (N.D. Cal. 2008) (rejenty a “rigid application of a ‘good cause’
standard” because it “does not fully responthvarious factors with which the court
must concern itself” such as prejudice todleéendant). Allowing the opt-in plaintiffs to
join the FLSA collective action will not substizally prejudice thendividual Defendants
and is consistent with the broad and flexiblediag of the FLSA in favor of coverage. Se
Kelley v. Alamo, 964 F.2d 747, 749-750 (&ir. 1992) (“The FLSA . . . is a remedial

statute that has been constrlibdrally to apply tahe furthest reaches consistent with
congressional direction. A generous readindgavor of those whom congress intended tc
benefit from the law, is also appropriateen considering is&s of time limits and

deadlines.”) (quotation marks and citation omittdéRBper v. State dbwa, 165 F.R.D. 89,

91 (S.D. lowa 1996) (allowing sewelaintiffs to opt-in after th determination of liability).
The individual Defendants, for their pangve failed to demonstrate that the opt-in

plaintiffs should not ballowed to join thd-LSA collective action. Without elaboration,

5 Plaintiffs’ counsel's excusnat he “misconstrued” the Court’'s Order with respeg
to the deadline to file coest to join forms does not pstitute good cause. The Order
clearly states that Plaintiffs’ counsel “shall pratiy file all [opt-in consent] forms with the
Court” upon receipt. Dkt. 91. Moreovergetplain text of the FLSA requires opt-in forms
to be filed with the Court. See 29 U.S.C. § 256.
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the individual Defendants contend that thelf be substantially prejudiced if the opt-in
Plaintiffs are permitted to join this action because their pre-trial preparation and strate
was based on the absence of apiin plaintiffs. Dkt. 197.The Court is not persuaded by
the individual Defendants’ undeveloped argent. The individual Defendants have not
articulated any specific prejudftthat they will suffer if tie late opt-in plaintiffs are
allowed to join the FLSAollective action.

Indeed, the individual Defendants cann@dibly claim unfair surprise or prejudice
from the addition of the opt-in @intiffs because they havedyeaware since June 12, 2013
that these individuals wantéd join the FLSA ctlective action. At that time, they
received Plaintiffs’ notice regarding the optplaintiffs that conseted to join the FLSA
collective action. Following ipt of Plaintiffs’ notice, tl individual Defendants elected
not to conduct any discovery with respectite opt-in plaintiffs. Further, they did not
move to strike Plaintiffs’ opt-in notice amtimely or move to decertify the FLSA
collective action. Nor did they otherwise tak@y action indicating that they objected to
the opt-in plaintiffs joining this action. Tibe contrary, on Augu&6, 2013, the individual
Defendants filed a “Notice of Plaintiffs’ Rejeon of Offer of Judgment Under Rule 68
F.R.C.P,” which expressly acknasdges that there are ten oppiaintiffs in this action.
Dkt. 122. The notice also statimt Plaintiffs did not accéan offer of judgment that
included payments to the optjtaintiffs. 1d. Accordingly, because the individual

Defendants have failed to show that joindethef late-filed opt-in plaintiffs will prejudice

6 The individual Defendants have not identified any discoverythiggtwould have
conducted if the opt-in plaintiffs had timely filtloeir consent to join fans. Nor have they
identified any additional stepset will need to take to defie this action. Indeed, the
Court has already determinedtlthe individual DefendantsiNfully violated the FLSA by
failing to pay the similarly situated namBtaintiffs minimum wages in November and
December 2008. Further, the Court hasate@ the individual Defendants’ mootness
argument, their FLSA exemptiatefense, and their good faith defense. Finally, to the
extent the individual Defendants object to #uglition of the opt-in plaintiffs on the ground
that they will face an increasetimeir potential extposure, this is not a proper consideratig
in determining whether to allowéhopt-in plaintiffs to join tks action. _In Re Wells Fargo
Home Mortgage Overtime Pay Litigat, 2008 WL 471269 at *2.
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them, the Court will allow the @pn plaintiffs to join the FLSA collective action given the
broad remedial purpose of the FLSA.
1. CONCLUSION

For the reasons stated aboMelS HEREBY ORDERED THAT:

1. Plaintiffs’ request to allow the latéihig opt-in plaintiffs to join the FLSA
collective action is GRANTED.

2. The individual Defendants’ motion $trike the late-filed consent to join
forms is DENIED.

3. This Order termates Docket 193.

IT 1S SO ORDERED.

Dated: 4/ 25/ 2014
YW1 STRONG
United States District Judge




