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 Professional C
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L

O
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I S. L
IU

 (SB
N

: 225599)
IV

O
 K

E
L

L
E

R
 (SB

N
: 245909)

333 M
arket Street, 25th Floor

San Francisco, C
A

 94105-2126
T

elephone: (415) 227-0900
Facsim

ile (415) 227-0770
E

m
ail: lliu@

buchalter.com
; ikeller@

buchalter.com
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elephone: (213) 891-0700

Facsim
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E
m
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buchalter.com

;
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w

achtell@
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A
ttorneys for Plaintiff

Israel D
iscount B

ank of N
ew

 Y
ork, a N

ew
 Y

ork
corporation

ISR
A

E
L

 D
ISC

O
U

N
T

 B
A

N
K

 O
F

N
E

W
 Y

O
R

K
, a N

ew
 Y

ork
corporation,

Plaintiff,

V
.

SIM
IS, IN

C
., a C

alifornia
corporation; SIM

L
V

, IN
C

., a N
evada

corporation; W
O

R
L

D
 O

F
C

H
A

R
M

S, IN
C

., form
erly know

n as
W

O
C

, IN
C

., a N
evada corporation;

SIM
SF, IN

C
., a C

alifornia
corporation; SIM

U
S, IN

C
., a

C
alifornia corporation; SIM

B
P,

IN
C

., a C
alifornia corporation; A

D
I

SIM
A

Y
O

F, an individual;
SA

R
IT

 SIM
H

A
Y

O
FF C

O
H

E
N

, an
individual,

D
efendants.
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B
U

C
H

A
L

T
R

 N
E

M
E

R
A

 F
R

O
P

E
S

S
IO

N
aL. C

O
R

P
O

R
A

T
IO

N

S
A

N
 F

R
-A

N
C

IS
C

O

T
he C

ourt believes that good cause has been show
n by plaintiff Israel

D
iscount B

ank of N
ew

 Y
ork, a N

ew
 Y

ork corporation ("1D
B

") to dem
onstrate the

need for a prelim
inary injunction in this proceeding to preserve, protect, and secure

all of the follow
ing collateral (collectively the "C

ollateral"): any and all of the

A
ccounts, C

hattel Paper, C
om

m
ercial T

ort C
laim

s, D
eposit A

ccounts, D
ocum

ents,

E
quipm

ent, Instrum
ents, Inventory, Investm

ent Property, G
eneral Intangibles,

L
etter of C

redit R
ights, N

egotiable C
ollateral, Supporting O

bligations, and

D
ebtors' B

ooks (as all such term
s are defined in the A

m
ended and R

estated

Security A
greem

ent dated A
ugust 26, 2010, by and betw

een 1D
B

 and SIM
IS

(defined below
), a copy of w

hich is attached hereto as E
xhibit A

 and incorporated

herein by this reference), in each case w
hether now

 existing or hereafter acquired or

created, any m
oney or other assets of SIM

IS or any G
uarantor (defined below

) that

now
 or hereafter com

e into the possession, custody, or control of 1D
B

 and any

Proceeds or products of any of the foregoing, or any portion thereof, of (a) SIM
IS,

Inc., a C
alifornia C

orporation ("SIM
IS"), and (b) defendants SIM

L
V

, Inc., a

N
evada corporation, W

orld of C
harm

s, Inc., form
erly know

n as W
O

C
, Inc., a

N
evada corporation, SIM

SF, Inc., a C
alifornia corporation, SIM

U
S, Inc., a

C
alifornia corporation, and SIM

B
P Inc., a C

alifornia corporation (collectively, the

"G
uarantors").

PR
E

L
IM

IN
A

R
Y

 IN
JU

N
C

T
IO

N

IT
 IS O

R
D

E
R

E
D

 that SIM
IS, the G

uarantors, and their respective m
em

bers,

m
anagers, agents, representatives, em

ployees, or anyone claim
ing under or through

SIM
IS or the G

uarantors (collectively, the "R
elated Parties"), and all persons or

entities now
 in possession of any part of the C

ollateral, are restrained and enjoined

from
 engaging in or perform

ing, directly or indirectly, any of the follow
ing acts

except w
ith the express w

ritten consent of 1D
B

: transferring, conveying, assigning,

pledging, deeding, selling (other than in the ordinary course of business), leasing,

encum
bering, changing ow

nership of, vesting title to, or otherw
ise disposing of, the

B
N
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B
U

C
H

A
L

T
R

 N
E

M
E

R
A

 F
R

O
F

E
S

S
IO

N
A

&
 C

O
R

P
O

R
A

T
C

O
N

S
A

N
 F

R
.N

cIsco

C
ollateral or any part thereof; and

IT
 IS FU

R
T

H
E

R
 O

R
D

E
R

E
D

 that SIM
IS, the G

uarantors and the R
elated

Parties shall not transfer, by any m
ethod w

hatsoever, any of the rents, issues or

profits derived from
 or collected from

 the C
ollateral, and shall hold all such rents,

issues and profits in a segregated deposit or trust account after paym
ent of

necessary expenses for m
aintenance of the C

ollateral. N
o later than 5:00 p.m

.,

Pacific Standard T
im

e, on D
ecem

ber 15, 2010, SIM
IS shall subm

it a budget of such

expenses to 1D
B

, w
hich budget shall be reasonably acceptable to 1D

B
. N

o later

than 5:00 p.m
., Pacific Standard T

im
e, on D

ecem
ber 10, 2010, SIM

IS shall inform

1D
B

 or ID
B

's attorneys of the account num
ber, am

ounts deposited into the account,

and the location w
here the account is dom

iciled. SIM
IS, the G

uarantors and the

R
elated Parties shall not rem

ove any funds deposited into the segregated account

until further order of this C
ourt and/or instruction from

 1D
B

 or any receiver

appointed w
ith respect to the C

ollateral.

T
he C

ourt reserves the right to require that a bond be posted pursuant to

Federal R
ules of C

ivil Procedure, R
ule 65(c).

IT
 IS FU

R
T

H
E

R
 O

R
D

E
R

E
D

 that ID
B

's m
otion for appointm

ent of a

receiver be, and hereby is, denied w
ithout prejudice.

IT
 IS SO

 O
R

D
E

R
E

D
.

D
A

T
E

D
:
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E
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 C

O
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E
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D
E

R
 G

R
A

N
T

IN
G

 M
O

T
IO

N
 FO

R
 PR

E
L

IM
IN

A
R

Y
 IN

JU
N

C
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12/13/10

U
N

IT
ED

ST
ATES DISTRICT COU

R
T

N
O

R
T

H

ERN DISTRICT OF CA
LI

FO
R

N
IA

IT IS SO ORDERED

Judge Phyllis J. Hamilton
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A
M

E
N

D
E

D
 A

N
D

 R
E

ST
A

T
E

D
SE

C
U

R
IT

Y
 A

G
R

E
E

M
E

N
T

T
his A

M
E

N
D

E
D

 A
N

D
 R

E
ST

A
T

E
D

 SE
C

U
R

IT
Y

 A
G

R
E

E
M

E
N

T
, dated

as of A
ugust 26,

2010, is entered into betw
een SIM

IS, IN
C

., a C
alifornia corporation ("D

ebtor"), and
ISR

A
E

L
D

ISC
O

U
N

T
 B

A
N

K
 O

F N
E

W
 Y

O
R

K
 ("Secured Party"), w

ith reference
to the follow

ing facts:

R
E

C
IT

A
L

S

W
H

E
R

E
A

S, D
ebtor and Secured Party are contem

poraneously herew
ith entering

into the L
oan A

greem
ent (as hereinafter defined); and

W
H

E
R

E
A

S, D
ebtor previously entered into that certain Security A

greem
ent dated

O
ctober 6, 2008 in order to grant to Secured Party

a first priority security interest in the
C

ollateral to secure its obligations ow
ing to Secured Party (the "Prior Security A

greem
ent").

W
H

E
R

E
A

S, in order to induce Secured Party to enter into the L
oan A

greem
ent

and w
aive the E

xisting E
vents of D

efault (as defined therein), and in consideration
thereof,

D
ebtor agrees to am

end and restate the Prior Security A
greem

ent in its entirety in
accordance

w
ith the term

s and conditions of this Security A
greem

ent.

A
G

R
E

E
M

E
N

T

N
O

W
, T

FIE
R

E
FO

R
E

, in consideration of the m
utual prom

ises, covenants, conditions,
representations, and w

arranties hereinafter set forth, and for other good and valuable
consideration, the parties hereto agree as follow

s:

1.
D

efinitions. A
ll initially capitalized term

s used but not defined herein shall have
the m

eanings ascribed thereto in the L
oan A

greem
ent. In addition,as used herein, the follow

ing
term

s shall have the follow
ing m

eanings:

"A
ccount D

ebtor" m
eans any Person w

ho is or w
ho m

ay becom
e obligated w

ith
respect to, or on account of, an A

ccount, C
hattel Paper or G

eneral Intangible.

"A
ccounts" m

eans any and all of D
ebtor's presently existing and hereafter arising

accounts (including health-care-insurance receivables, contract rights, and all other form
s of

m
onetary obligations ow

ing to D
ebtor, and all credit insurance, guaranties, or security therefor),

irrespective of w
hether earned by perform

ance.

"E
xpenses" has the m

eaning of "E
xpenses" under the L

oan A
greem

ent and shall
also m

ean: any and all costs or expenses required to be paid by D
ebtor under this Security

A
greem

ent w
hich are paid or advanced by Secured Party; all costs and

expenses of Secured
Party, including its attorneys' fees and expenses (including attorneys' fees incurred

pursuant to
proceedings arising under the B

ankruptcy C
ode), incurred or expended to correctany default or

enforce any provision of this Security A
greem

ent, or in gaining possession of, m
aintaining,

B
N

 6696443v4
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handling, preserving, storing, shipping, selling, preparing for sale, or advertising to sell the
C

ollateral, irrespective of w
hether a sale is consum

m
ated; and all costs and expenses of suit

incurred or expended by Secured Party, including its attorneys' fees and expenses (including
attorneys' fees incurred pursuant to proceedings arising under the B

ankruptcy C
ode) in enforcing

or defending this Security A
greem

ent, irrespective of w
hether suit is brought.

"D
ebtor's B

ooks" m
eans any and all presently existing and hereafter acquired or

created books and records of D
ebtor, including all records (including m

aintenance and w
arranty

records), ledgers, com
puter program

s, disc or tape files, printouts, runs, and other com
puter

prepared inform
ation indicating, sum

m
arizing, or evidencing the C

ollateral.

"C
hattel Paper" m

eans all of D
ebtor's presently existing and hereafter acquired

or created chattel paper (including tangible chattel paper and intangible chattel paper).

"C
ode" m

eans the C
alifornia U

niform
 C

om
m

ercial C
ode, as am

ended or
supplem

ented from
 tim

e to tim
e. A

ny and all term
s used in this Security A

greem
ent w

hich are
defined in the C

ode shall be construed and defined in accordance w
ith the m

eaning and
definition ascribed to such term

s under the C
ode, unless otherw

ise defined herein.

"C
ollateral" m

eans the follow
ing, collectively: any and all of the A

ccounts,
C

hattel Paper, C
om

m
ercial T

ort C
laim

s, D
eposit A

ccounts, D
ocum

ents, E
quipm

ent, Instrum
ents,

Inventory, Investm
ent Property, G

eneral Intangibles, L
etter of C

redit R
ights, N

egotiable
C

ollateral, Supporting O
bligations, D

ebtors' B
ooks, in each case w

hether now
 existing or

hereafter acquired or created, any m
oney or other assets of any D

ebtor that now
 or hereafter

com
e into the possession, custody, or control of Secured Party and any Proceeds or products of

any of the foregoing, or any portion thereof.

"C
ollateral A

ccess A
greem

ent" m
eans a landlord w

aiver, m
ortgagee w

aiver,
bailee letter, or acknow

ledgem
ent agreem

ent of any w
arehousem

an, processor, lessor, consignee,
or other Person in possession of, having a L

ien upon, or having rights or interests in the
E

quipm
ent or Inventory, in each case, in form

 and substance satisfactory to Secured Party.

"C
om

m
ercial T

ort C
laim

s" m
eans all of D

ebtor's presently existing and hereafter
acquired com

m
ercial tort claim

s (as such term
 is defined in the C

ode).

"D
eposit A

ccount" m
eans any dem

and, tim
e, savings, passbook or sim

ilar account
now

 or hereafter m
aintained by or for the benefit of D

ebtor w
ith an organization that is engaged

in the business of banking including a bank, savings bank, savings and loan association, credit
union and trust com

panies, and all funds and am
ounts therein, w

hether or not restricted or
designated for a particular purpose.

"D
ocum

ents" m
eans any and all docum

ents and docum
ents of title, including

docum
ents of title, bills of lading, dock w

arrants, dock receipts, w
arehouse receipts and other

docum
ents of D

ebtor, w
hether or not negotiable, and includes all other docum

ents w
hich purport

to be issued by a bailee or agent and purport to cover goods in any bailee's or agent's possession
w

hich are either identified or are fungible portions of an identified m
ass, including such

docum
ents of title m

ade available to D
ebtor for the purpose of ultim

ate sale or exchange of
goods or for the purpose of loading, unloading, storing, shipping, transshipping, m

anufacturing,

B
N
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processing or otherw
ise dealing w

ith goods in a m
anner prelim

inary to their sale or exchange, in
each case w

hether now
 existing or hereafter acquired.

"E
quipm

ent" m
eans any and all of D

ebtor's presently existing and hereafter
acquired equipm

ent, w
herever located, including m

achinery, furniture, furnishings, fixtures,
com

puter and other electronic data processing equipm
ent and other office equipm

ent and
supplies, com

puter program
s and related data processing softw

are, spare parts, tools, m
otors,

autom
obiles, trucks, tractors and other m

otor vehicles, rolling stock, jigs, and other goods (other
than Inventory, farm

 products, and consum
er goods), including softw

are em
bedded in such

goods, together w
ith any and all parts, im

provem
ents, additions, attachm

ents, replacem
ents,

accessories, and substitutions thereto or therefor, and all other rights of D
ebtor relating thereto,

w
hether in the possession and control of D

ebtor, or in the possession and control of a third party
for the account of D

ebtor.

"FE
ll')" m

eans Federal E
m

ployer Identification N
um

ber.

"G
eneral Intangibles" m

eans any and all of D
ebtor's presently existing and

hereafter acquired or arising general intangibles and any other intangible personal property of
every kind and description, including:

contracts and contract rights, noncom
petition covenants, licensing and

distribution
agreem

ents, indem
nity agreem

ents,
guaranties,

insurance
policies,

franchise
agreem

ents and lease agreem
ents;

uncertificated certificates of deposit, and interests in any joint ventures,
partnerships or lim

ited liability com
panies;

choses in action and causes of action (w
hether legal or equitable, w

hether
in contract or tort or otherw

ise, and how
ever arising);

licenses, approvals, perm
its or any other authorizations issued by any

G
overnm

ental A
uthority;

Intellectual Property C
ollateral;

com
puter softw

are, m
agnetic m

edia, electronic data processing files,
system

s and program
s;rights of stoppage in transit, replevin and reclam

ation, rebates or credits of
every kind and nature to w

hich D
ebtor m

ay be entitled;

purchase orders, custom
er lists, subscriber lists and goodw

ill;

m
onies due or recoverable from

 pension funds, refunds and claim
s for tax

or other refunds against any G
overnm

ental A
uthority;

paym
ent intangibles; and

B
N

6696443v4
3



(k)
other contractual, equitable and legal rights of w

hatever kind and nature.

"Instrum
ents" m

eans any and all negotiable instrum
ents, and every other w

riting
w

hich evidences a right to the paym
ent of a m

onetary obligation, in each case w
hether now

existing or hereafter acquired.

"Intellectual Properly C
ollateral" m

eans the follow
ing A

ssets ow
ned or held by

D
ebtor or in w

hich D
ebtor otherw

ise has any interest, now
 existing or hereafter acquired or

arising:

all patents and patent applications, dom
estic or foreign, all licenses

relating to any of the foregoing and all incom
e and royalties w

ith respect to any licenses, all
rights to sue for past, present or future infringem

ent thereof, all rights arising therefrom
 and

pertaining
thereto

and
all

reissues,
divisions,

continuations,
renew

als,
extensions

and
continuations in-part thereof;

all copyrights and applications for copyright, dom
estic or foreign, together

w
ith the underlying w

orks of authorship (including titles), w
hether or not the underlying w

orks
of authorship have been published and w

hether said copyrights are statutory or arise under the
com

m
on law

, and all other rights and w
orks of authorship, all rights, claim

s and dem
ands in any

w
ay relating to any such copyrights or w

orks, including royalties and rights to sue for past,
present or future infringem

ent, and all rights of renew
al and extension of copyright;

all state (including com
m

on law
), federal and foreign tradem

arks, service
m

arks and trade nam
es, and applications for registration of such tradem

arks, service m
arks and

trade nam
es, all licenses relating to any of the foregoing and all incom

e and royalties w
ith

respect to any licenses, w
hether registered or unregistered and w

herever registered, all rights to
sue for past, present or future infringem

ent or unconsented use thereof, all rights arising
therefrom

 and pertaining thereto and all reissues, extensions and renew
als thereof;

all trade secrets, confidential inform
ation, custom

er lists, license rights,
advertising m

aterials, operating m
anuals, m

ethods, processes, know
-how

, sales literature, sales
and operating plans, draw

ings, specifications, blue prints, descriptions, inventions, nam
e plates

and catalogs;

the entire goodw
ill of or associated w

ith the businesses now
 or hereafter

conducted by D
ebtor connected w

ith and sym
bolized by any of the aforem

entioned properties
and assets; and

Intellectual Property C
ollateral shall include, w

ithout lim
itation, rights and

interests pursuant to licensing or other contracts in favor of D
ebtor pertaining to patents,

tradem
arks, copyrights and other intellectual property presently or in the future ow

ned or used by
third Persons.

"Inventory" m
eans any and all of D

ebtor's presently existing and hereafter
acquired goods (including softw

are em
bedded in such goods) of every kind and description

(including goods in transit) w
hich are held for sale or lease, or to be furnished under a contract of

service or w
hich have been so leased or furnished, or other disposition, w

herever located,

SN
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including those held for display or dem
onstration or out on lease or consignm

ent or are raw
m

aterials, w
ork in process, finished m

aterials, or m
aterials used or consum

ed, or to be used or
consum

ed, in D
ebtor's business, and the resulting product or m

ass, and all repossessed, returned,
rejected, reclaim

ed and replevied goods, together w
ith all m

aterials, parts, supplies, packing and
shipping m

aterials used or usable in connection w
ith the m

anufacture, packing, shipping,
advertising, selling or furnishing of such goods; and all other item

s hereafter acquired. by D
ebtor

by w
ay of substitution, replacem

ent, return, repossession or otherw
ise, and all additions and

accessions thereto, and any D
ocum

ent representing or relating to any of the foregoing at any
tim

e.

"Investm
ent Property" m

eans any and all of D
ebtor's presently existing and

hereafter acquired investm
ent property.

"L
etter of C

redit R
ights" m

eans any and all of D
ebtor's presently existing and

hereafter acquired letter of credit rights.

"L
oan A

greem
ent" m

eans that certain A
m

ended and R
estated L

oan A
greem

ent,
dated as of even date herew

ith, betw
een D

ebtor and Secured Party, as m
ay be at any tim

e
hereafter supplem

ented, m
odified, am

ended or restated.

"N
egotiable C

ollateral" m
eans any and all of D

ebtor's presently existing and
hereafter acquired or arising letters of credit, letter of credit rights, advises of credit, certificates
of deposit, notes, drafts, m

oney, Instrum
ents, D

ocum
ents and tangible C

hattel Paper.

"Proceed?' m
eans w

hatever is receivable or received from
 or upon the sale, lease,

license, collection, use, exchange or other disposition, w
hether voluntary or involuntary, of any

C
ollateral, including "proceeds" as defined in the C

ode, any and all proceeds of any insurance,
indem

nity, w
arranty or guaranty payable to or for the account of D

ebtor from
 tim

e to tim
e w

ith
respect to any of the C

ollateral, any and all paym
ents (in any form

 w
hatsoever) m

ade or due and
payable to D

ebtor from
 tim

e to tim
e in connection w

ith any requisition, confiscation,
condem

nation, seizure or forfeiture of all or any part of the C
ollateral by any G

overnm
ental

A
uthority (or any Person acting under color of G

overnm
ental A

uthority), any and all other
am

ounts from
 tim

e to tim
e paid or payable under or in connection w

ith any of the C
ollateral or

for or on account of any dam
age or injury to or conversion of any C

ollateral by any Person, any
and all other tangible or intangible property received upon the sale or disposition of C

ollateral,
and all proceeds of proceeds.

"R
ights to Paym

ent" m
eans all A

ccounts and any and all rights and claim
s to the

paym
ent or receipt of m

oney or other form
s of consideration of any kind in, to and under all

electronic C
hattel Paper, G

eneral Intangibles, L
etter of C

redit R
ights, N

egotiable C
ollateral and

Proceeds thereof.

"Secured O
bligations" shall have the m

eaning of "O
bligations" under the L

oan
A

greem
ent and shall also m

ean any and all debts, liabilities, obligations, or undertakings ow
ing

by D
ebtor to Secured Party arising under, advanced pursuant to, or evidenced by this Security

A
greem

ent, w
hether direct or indirect, absolute or contingent, m

atured or unm
atured, due or to

becom
e due, voluntary or involuntary, w

hether now
 existing or hereafter arising, and including

B
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all interest not paid w
hen due and all E

xpenses w
hich D

ebtor is required to pay or reim
burse

pursuant to this Security A
greem

ent, the L
oan A

greem
ent, the other L

oan D
ocum

ents or by law
.

"Security A
greem

ent"
shall m

ean this A
m

ended and R
estated

Security
A

greem
ent, as m

ay be further am
ended or restated from

 tim
e to tim

e.

"Supporting O
bligations" has the m

eaning given to such term
 in the C

ode.

C
onstruction.

U
nless the context of this Security A

greem
ent clearly requires

otherw
ise, references to the plural include the singular, references to the singular include the

plural, the part includes the w
hole, "including" is not lim

iting, and "or" has the inclusive
m

eaning represented by the phrase "and/or."
R

eferences in this Security A
greem

ent to
"determ

ination" by Secured Party include reasonable estim
ates (absent m

anifest error) by
Secured Party, as applicable (in the case of quantitative determ

inations) and reasonable beliefs
(absent m

anifest
error) by Secured

Party,
as

applicable
(in

the case
of qualitative

determ
inations). T

he w
ords "hereof," "herein," "hereby," "hereunder," and sim

ilar term
s in this

Security A
greem

ent refer to this Security A
greem

ent as a w
hole and not to any particular

provision of this Security A
greem

ent.
A

rticle, section, subsection, exhibit, and schedule
references are to this Security A

greem
ent unless otherw

ise specified.

C
reation of Security Interest. D

ebtor hereby grants to Secured Party a continuing
security interest in all presently existing and hereafter acquired or arising C

ollateral in order to
secure the prom

pt paym
ent and perform

ance of all of the Secured O
bligations.

D
ebtor

acknow
ledges and affirm

s that such security interest in the C
ollateral has attached to all

C
ollateral w

ithout further act on the part of Secured Party or D
ebtor.

Further A
ssurances.

4.1
D

ebtor shall execute and deliver to Secured Party concurrently w
ith

D
ebtor's execution of this Security A

greem
ent, and from

 tim
e to tim

e at the request of Secured
Party, and D

ebtor hereby authorizes Secured Party to file, all financing statem
ents, continuation

financing statem
ents, fixture filings, security agreem

ents, chattel m
ortgages, assignm

ents, and all
other docum

ents that Secured Party m
ay reasonably require, in form

 satisfactory to Secured
Party, to perfect and m

aintain perfected Secured Party's security interests in the C
ollateral, and

in order to consum
m

ate fully all of the transactions contem
plated by this Security A

greem
ent and

the L
oan A

greem
ent. D

ebtor hereby irrevocably m
akes, constitutes, and appoints Secured Party

(and Secured Party's officers, em
ployees, or agents) as D

ebtor's true and law
ful attorney w

ith
pow

er to sign the nam
e of D

ebtor on any of the above-described docum
ents or on any other

sim
ilar docum

ents w
hich need to be executed, recorded, or filed, and to do any and all things

necessary in the nam
e and on behalf of D

ebtor in order to perfect, or continue the perfection of,
Secured Party's security interests in the C

ollateral. D
ebtor agrees that neither Secured Party, nor

any of its designees or attorneys-in-fact, w
ill be liable for any act of com

m
ission or om

ission, or
for any error of judgm

ent or m
istake of fact or law

 w
ith respect to the exercise of the pow

er of
attorney granted under this Section 4.1, other than as a result of its or their gross negligence or
w

illful
m

isconduct.
T

H
E

 PO
W

E
R

 O
F A

T
T

O
R

N
E

Y
 G

R
A

N
T

E
D

 U
N

D
E

R
 T

H
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SE
C

T
IO

N
 4.1 IS C

O
U
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E

D
 W
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H

 A
N
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T

E
R

E
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 A
N

D
 SH

A
L

L
 B

E
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R
E

V
O

C
A

B
L

E
U

N
T

IL
 A

L
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 O
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H
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 SE
C

U
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E
D

 O
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L
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A
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H
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O
A

N
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G
R

E
E

M
E

N
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E

R
M

IN
A

T
E

D
, A

N
D
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L

L
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E
B

T
O

R
'S D

U
T

IE
S

H
E

R
E

U
N

D
E

R
 A

N
D

 T
H

E
R

E
U

N
D

E
R

 H
A

V
E

 B
E

E
N

 D
ISC

H
A

R
G

E
D

 IN
 FU

L
L

.

4.2
W

ithout lim
iting the generality of the foregoing Section 4.1 or any of the

provisions of the L
oan A

greem
ent, D

ebtor shall:
(i) im

m
ediately m

ark all C
hattel Paper w

ith a
conspicuous legend indicating Secured Party's security interest therein and otherw

ise in form
and substance satisfactory to Secured Party; and (ii) at the request of Secured Party, appear in
and defend any action or proceeding w

hich m
ay affect D

ebtor's title to, or the security interest of
Secured Party in, any of the C

ollateral.

4.3
W

ith respect to the N
egotiable C

ollateral (other than drafts received in the
ordinary course of business so long as no E

vent of D
efault is continuing), D

ebtor shall,
im

m
ediately upon request by Secured Party, endorse (w

here appropriate) and assign the
N

egotiable C
ollateral over to Secured Party, and deliver to Secured Party actual physical

possession of the N
egotiable C

ollateral to Secured Party together w
ith any instrum

ents of
transfer or assignm

ent, all in form
 and substance satisfactory to Secured Party, in order to fully

perfect the security interest therein of Secured Party.

4.4
In the event that any C

ollateral is in the possession of a third party (other
than Inventory sold in the ordinary course of business), D

ebtor shall join w
ith Secured Party in

notifying such third party of Secured Party's security interest and obtaining an acknow
ledgem

ent
from

 such third party that it is holding such C
ollateral for the benefit of Secured Party.

4.5
D

ebtor shall prom
ptly notify Secured Party of any C

om
m

ercial T
ort

C
laim

s it m
ay bring against any Person, including the nam

e and address of each defendant, a
sum

m
ary of the facts, an estim

ate of D
ebtor's dam

ages, copies of any com
plaint or dem

and letter
subm

itted by D
ebtor, and such other inform

ation as Secured Party m
ay request, and in

connection therew
ith, at Secured Party's request, D

ebtor and Secured Party shall enter into an
am

endm
ent to this Security A

greem
ent granting a security interest to Secured Party in each such

C
om

m
ercial T

ort C
laim

 to secured the Secured O
bligations.

5.
R

epresentations and W
arranties. In order to induce Secured Party to enter into

the L
oan A

greem
ent and to m

ake the T
erm

 L
oans to D

ebtor, in addition to the representations
and w

arranties of D
ebtor set forth in the L

oan A
greem

ent w
hich are incorporated herein by this

reference, D
ebtor represents and w

arrants to Secured Party that on the C
losing D

ate and
thereafter:

5.1
L

egal N
am

e; State of O
rganization; L

ocation of C
hief E

xecutive O
ffice

and C
ollateral; FE

IN
. D

ebtor's exact legal nam
e, state of incorporation, FE

IN
 and charter or

organizational identification num
ber is accurately set forth in Schedule 1.

D
ebtor's chief

executive office is located at the address set forth in Schedule 1, and all other locations w
here

D
ebtor conducts business or C

ollateral is kept are set forth in Schedule 1.

5.2
L

ocations of D
ebtor's B

ooks.
A

ll locations w
here D

ebtor's B
ooks are

kept, including all equipm
ent necessary for accessing D

ebtor's B
ooks and the nam

es and
addresses of all service bureaus, com

puter or data processing com
panies and other Persons

keeping D
ebtor's B

ooks or collecting R
ights to Paym

ent for D
ebtor, are set forth in Schedule 1.

B
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5.3
T

rade N
am

es and T
rade Styles.

A
ll trade nam

es and trade styles under
w

hich D
ebtor presently conducts its business operations are set forth in Schedule 1, and, except

as set forth in Schedule 1, D
ebtor has not, at any tim

e during the preceding five years: (i) been
know

n as or used any other corporate, trade or fictitious nam
e; (ii) changed its nam

e; (iii) been
the surviving or resulting corporation in a m

erger or consolidation; or (iv) acquired through asset
purchase or otherw

ise any business of any Person.

5.4
O

w
nership of C

ollateral. D
ebtor has rights in and the pow

er to transfer
the C

ollateral, and D
ebtor's title to the C

ollateral is free from
 all L

iens and restrictions other than
Perm

itted L
iens.5.5

E
nforceability; Priority of Security Interest.

(i) T
his Security A

greem
ent

creates a security interest w
hich is enforceable against the C

ollateral in w
hich D

ebtor now
 has

rights and w
ill create a security interest w

hich is enforceable against the C
ollateral in w

hich
D

ebtor hereafter acquires rights at the tim
e D

ebtor acquires any such rights, and (ii) Secured
Party has a perfected security interest (to the fullest extent perfection can be obtained by filing,
notification to third parties, possession or control) and a first priority security interest in the
C

ollateral in w
hich D

ebtor now
 has rights (subject only to Perm

itted L
iens), and w

ill have a
perfected and first priority security interest (to the fullest extent perfection can be obtained by
filing, nO

tification to third parties, possession or control) in the C
ollateral in w

hich D
ebtor

hereafter acquires rights at the tim
e D

ebtor acquires any such rights (subject only to Perm
itted

L
iens), in each case securing the paym

ent and perform
ance of the Secured O

bligations.

5.6
O

ther Financing Statem
ents. O

ther than financing statem
ents in favor of

Secured Party and financing statem
ents filed in connection w

ith Perm
itted L

iens, no effective
financing statem

ent nam
ing D

ebtor as debtor, assignor, grantor, m
ortgagor, pledgor or the like

and covering all or any part of the C
ollateral is on file in any filing or recording office in any

jurisdiction.

5.7
R

ights to Paym
ent.

the R
ights to Paym

ent represent valid, binding and enforceable
obligations of the A

ccount D
ebtors or other Persons obligated thereon, representing undisputed,

bona fide transactions com
pleted in accordance w

ith the term
s and provisions contained in any

docum
ents related thereto, and are and w

ill be genuine, free from
 L

iens, adverse claim
s,

counterclaim
s, setoffs,

defaults, disputes,
defenses, retainages, holdbacks and conditions

precedent of any kind of character, except to the extent reflected by D
ebtor's reserves for

uncollectible R
ights to Paym

ent;

to D
ebtor's know

ledge, all A
ccount D

ebtors and other obligors on
the R

ights to Paym
ent are Solvent and'generally paying their debts as they com

e due;

all R
ights to Paym

ent com
ply w

ith all applicable law
s concerning

form
, content and m

anner of preparation and execution, including w
here applicable any federal

and state consum
er credit law

s;D
ebtor has not assigned any of its rights under the R

ights to
Paym

ent other than to Secured Party pursuant to this Security A
greem

ent;

B
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all statem
ents m

ade, all unpaid balances and all other inform
ation

in D
ebtor's B

ooks and other docum
entation relating to the R

ights to Paym
ent are true and correct

and in all respects w
hat they purport to be; and

D
ebtor has no know

ledge of any fact or circum
stance w

hich w
ould

im
pair the validity or collectibility of any of the R

ights to Paym
ent.

5.8
Inventory.

N
o Inventory is stored w

ith any bailee, w
arehousem

an or
sim

ilarPerson, nor has any Inventory been consigned to D
ebtor or consigned by D

ebtor to any
Person or is held by D

ebtor for any Person under any "bill and hold" or other arrangem
ent.

5.9
Intellectual Property.

except as set forth in Schedule 1, D
ebtor (directly or through any

Subsidiary) does not ow
n, possess or use under any licensing arrangem

ent any patents,
copyrights, tradem

arks, service m
arks or trade nam

es, nor is there currently pending before any
G

overnm
ental A

uthority any application for registration of any patent, copyright, tradem
ark,

service m
ark or trade nam

e;

all patents, copyrights, tradem
arks, service m

arks and trade nam
es

are subsisting and have not been adjudged invalid or unenforceable in w
hole or in part;

all m
aintenance fees required to be paid on account of any patents

have been tim
ely paid for m

aintaining such patents in force, and, to the best of D
ebtor's

know
ledge, each of the patents is valid and enforceable and D

ebtor has notified Secured Party in
w

riting of all prior art (including public uses and sales) of w
hich it is aw

are;

to
the

best
of D

ebtor's know
ledge

after due inquiry, no
infringem

ent or unauthorized use presently is being m
ade of any Intellectual Property C

ollateral
by any Person;

D
ebtor is the sole and exclusive ow

ner of the Intellectual Property
C

ollateral and the past, present and contem
plated future use of such Intellectual Property

C
ollateral by D

ebtor has not, does not and w
ill not infringe or violate any right, privilege or

license agreem
ent of or w

ith any other Person; and

(1)
D

ebtor ow
ns, has m

aterial rights under, is a party to, or an assignee
of a party to all m

aterial licenses, patents, patent applications, copyrights, service m
arks,

tradem
arks, tradem

ark applications, trade nam
es and all other intellectual property C

ollateral
necessary to continue to conduct its business as heretofore conducted.

5.10
E

quipm
ent.

(a)
none of the E

quipm
ent or other C

ollateral is affixed to real
property, except C

ollateral w
ith respect to w

hich D
ebtor has supplied Secured Party w

ith all
inform

ation and docum
entation necessary to m

ake all fixture filings required to perfect and
protect the priority of Secured Party's security interest in all such C

ollateral w
hich m

ay be

B
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fixtures as against all Persons having an interest in the prem
ises to w

hich such property m
ay be

affixed; and

(b)
none of the E

quipm
ent is leased from

 or to any Person, except as
set forth in Schedule 1.

5.11
D

eposit A
ccounts. T

he nam
es and addresses of all financial institutions at

w
hich D

ebtor m
aintains its D

eposit A
ccounts, and the account num

bers and account nam
es of

such D
eposit A

ccounts, are set forth in Schedule 1.

5.12
Investm

ent Properly. A
ll Investm

ent Property is set forth and described in
Schedule 1, and all financial institutions or financial interm

ediaries holding or in possession of
such Investm

ent Property are set forth in Schedule 1.

5.13
C

om
m

ercial T
ort C

laim
s. A

ll of D
ebtor's C

om
m

ercial T
ort C

laim
s that it

has brought against any Person, including the nam
e and address of each defendant, a sum

m
ary of

the facts, and an estim
ate of D

ebtor's dam
ages, are set forth in Schedule 1.

6.
C

ovenants.
In addition to the covenants of D

ebtor set forth in the L
oan

A
greem

ent w
hich are incorporated herein by this reference, D

ebtor agrees that from
 the C

losing
D

ate and thereafter until the paym
ent, perform

ance and satisfaction in full, in cash, of the
Secured O

bligations, and all of Secured Party's obligations under the L
oan A

greem
ent to D

ebtor
have been term

inated:

6.1
D

efense of C
ollateral. D

ebtor shall appear in and defend any action, suit
or proceeding w

hich m
ay affect its title to or right or interest in, or Secured Party's right or

interest in, the C
ollateral.

6.2
Preservation of C

ollateral. D
ebtor shall do and perform

 all com
m

ercially
reasonable acts that m

ay be necessary and appropriate to m
aintain, preserve and protect the

C
ollateral.

6.3
C

om
pliance w

ith L
aw

s, E
tc.

D
ebtor shall com

ply w
ith all

law
s,

regulations and ordinances, and all policies of insurance, relating to the possession, operation,
m

aintenance and control of the C
ollateral.

6.4
L

ocation of D
ebtor's B

ooks and C
hief E

xecutive O
ffice. D

ebtor shall: (i)
keep all D

ebtor's B
ooks at the locations set forth in Schedule 1; and (ii) m

aintain the location of
D

ebtor's chief executive office or principal place of business at the location set forth in Schedule
1; provided, how

ever, that D
ebtor m

ay am
end Schedule 1 so long as (i) such am

endm
ent occurs

by w
ritten notice to Secured Party not less than 30 days prior to the date on w

hich the location of
D

ebtor's B
ooks or D

ebtor's chief executive office or principal place of business is changed, and
(ii) at the tim

e of such w
ritten notification, D

ebtor executes and delivers any financing statem
ent

am
endm

ents or fixture filing am
endm

ents necessary to perfect or continue perfected Secured
Party's security interests in the C

ollateral and also obtains for Secured Party such duly executed
C

ollateral A
ccess A

greem
ent as Secured Party shall require w

ith respect to such new
 location.
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6.5
L

ocation of C
ollateral.

D
ebtor shall keep the Inventory and E

quipm
ent

only at the locations identified on Schedule 1; provided, how
ever, that D

ebtor m
ay am

end
Schedule 1 so long as (i) such am

endm
ent occurs by w

ritten notice to Secured Party not less than
30 days prior to the date on w

hich the Inventory or E
quipm

ent is m
oved to such new

 location,
(ii) such new

 location is w
ithin the continental U

nited States, and (iii) at the tim
e of such w

ritten
notification, D

ebtor executes and delivers any financing statem
ents or fixture filings necessary to

perfect and continue perfected Secured Party's security interests in such A
ssets and also obtains

for Secured Party such duly executed C
ollateral A

ccess A
greem

ent as Secured Party shall
require w

ith respect to such new
 location.

6.6
C

hange in N
am

e, T
rade N

am
e, T

rade Style or FE
IN

. D
ebtor shall not

change its legal nam
e, trade nam

es, trade styles or FE
IN

, or add any new
 trade nam

es or trade
styles from

 those listed on Schedule 1; provided, how
ever, that D

ebtor m
ay am

end Schedule 1 so
long as (i) such am

endm
ent occurs by w

ritten notice to Secured Party not less than 30 days prior
to the date on w

hich such new
 nam

e, trade nam
e, trade style or FE

IN
 becom

es effective, and (ii)
at the tim

e of such w
ritten notification, D

ebtor executes and delivers any financing statem
ent

am
endm

ents or fixture filing am
endm

ents necessary to continue perfected Secured Party's
security interests in the C

ollateral.

6.7
State of Incorporation or Form

ation. D
ebtor shall not change the state of

its incorporation or form
ation.

6.8
M

aintenance of R
ecords.

D
ebtor shall keep separate, accurate and

com
plete D

ebtor's B
ooks, disclosing Secured Party's security interest hereunder.

6.9
D

isposition of C
ollateral. D

ebtor shall not surrender or lose possession of
(other than to Secured Party), sell, lease, rent, license, or otherw

ise dispose of or transfer any of
the C

ollateral or any right or interest therein, other than a Perm
itted A

sset D
isposition.

6.10
L

iens. D
ebtor shall keep the C

ollateral free of all L
iens except Perm

itted
L

iens.

6.11
L

eased Prem
ises. A

t Secured Party's request, D
ebtor shall endeavor to

obtain from
 each Person from

 w
hom

 D
ebtor leases any prem

ises at w
hich any C

ollateral is at any
tim

e present, such C
ollateral A

ccess A
greem

ents as Secured Party m
ay require.

6.12
R

ights to Paym
ent. D

ebtor shall:

perform
 and observe all term

s and provisions of the R
ights to

Paym
ent and all obligations to be perform

ed or observed by it in connection therew
ith and

m
aintain the R

ights to Paym
ent in full force and effect;

enforce all R
ights to Paym

ent strictly in accordance w
ith their

term
s, and take all such action to such end as m

ay be from
 tim

e to tim
e reasonably requested by

Secured Party;

if,
to the know

ledge of D
ebtor, any dispute,

setoff, claim
,

counterclaim
 or defense shall exist or shall be asserted or threatened w

ith respect to a R
ight to
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Paym
ent (w

hether w
ith or against D

ebtor or otherw
ise), disclose such fact fully to Secured Party

in D
ebtor's B

ooks relating to such A
ccount or other R

ight to Paym
ent and in connection w

ith
any report furnished by D

ebtor to Secured Party relating to such R
ight to Paym

ent;

furnish to Secured Party such inform
ation and reports regarding

the R
ights to Paym

ent as Secured Party m
ay request, and upon request of Secured Party m

ake
such dem

ands and requests for inform
ation and reports as D

ebtor is entitled to m
ake in respect of

the R
ights to Paym

ent; and

upon the occurrence of any E
vent of D

efault, establish such
Iockbox or sim

ilar arrangem
ents for the paym

ent of the R
ights to Paym

ent as Secured Party shall
require.

6.13
Inventory. D

ebtor shall:

at such tim
es as Secured Party shall request, prepare and deliver to

Secured Party periodic reports pertaining to the Inventory to Secured Party as set forth in Section
6 of the L

oan A
greem

ent;

not store any Inventory w
ith a bailee, w

arehousem
an or sim

ilar
Person or on prem

ises leased to D
ebtor w

ithout obtaining for Secured Party such C
ollateral

A
ccess A

greem
ents as Secured Party shall require; and

not dispose of any Inventory on a bill-and-hold, guaranteed sale,
sale and return, sale on approval, consignm

ent or sim
ilar basis, nor acquire any Inventory from

any Person on any such basis, w
ithout in each case giving Secured Party prior w

ritten notice
thereof.

6.14
E

quipm
ent. D

ebtor shall, upon Secured Party's request, deliver to Secured
Party a report of each item

 of E
quipm

ent, in form
 and substance satisfactory to Secured Party.

6.15
Intellectual Property C

ollateral. D
ebtor shall:

not enter into any agreem
ent (including any license or royalty

agreem
ent) pertaining to any Intellectual Property C

ollateral w
ithout in each case giving Secured

Party prior notice thereof;

not allow
 or suffer any Intellectual Property C

ollateral to becom
e

abandoned, nor any registration thereof to be term
inated, forfeited, expired or dedicated to the

public;

prom
ptly give Secured Party notice of any rights D

ebtor m
ay

obtain to any new
 patentable inventions, tradem

arks, servicem
arks, copyrightable w

orks or other
new

 Intellectual Property C
ollateral, prior to the filing of any application for registration thereof;

and

diligently prosecute all applications for patents, copyrights and
tradem

arks, and file and prosecute any and all continuations, continuations-in-part, applications
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for reissue, applications for certificate of correction and like m
atters as shall be reasonable and

appropriate in accordance w
ith prudent business practice, and prom

ptly and tim
ely pay any and

all m
aintenance, license, registration and other fees, taxes and expenses incurred in connection

w
ith any Intellectual Property C

ollateral.

C
ollection of R

ights to Paym
ent. Secured Party shall have the right at any tim

e
follow

ing an E
vent of D

efault (i) to notify the A
ccount D

ebtors to m
ake paym

ents directly to
Secured Party or a lockbox account as set forth in clause (iii) of this Section 7, (ii) to enforce
D

ebtor's rights against the A
ccount D

ebtors, and (iii) to require that all paym
ents m

ade by
A

ccount D
ebtors be deposited directly into a lockbox account as Secured Party m

ay specify,
pursuant to a lockbox agreem

ent in form
 and substance satisfactory to Secured Party, w

ith a
lockbox servicing Secured Party acceptable to Secured Party.

E
vents of D

efault.
T

he occurrence of any E
vent of D

efault under the L
oan

A
greem

ent shall constitute an event of default ("E
vent of D

efault") hereunder.

R
ights and R

em
edies.

9.1
D

uring the continuance of an E
vent of D

efault, Secured Party, w
ithout

notice or dem
and, m

ay do any one or m
ore of the follow

ing, all of w
hich are authorized by

D
ebtor:

Settle or adjust disputes and claim
s directly w

ith A
ccount D

ebtors
for am

ounts and upon term
s w

hich Secured Party considers advisable, and in such cases, Secured
Party w

ill credit the Secured O
bligations w

ith only the net am
ounts received by Secured Party in

paym
ent of such disputed A

ccounts after deducting all E
xpenses incurred or expended in

connection therew
ith;

C
ause D

ebtor to hold all returned Inventory in trust for Secured
Party, segregate all returned Inventory from

 all other property of D
ebtor or in D

ebtor's
possession and conspicuously label said returned Inventory as the property of Secured Party;

W
ithout notice to or dem

and upon D
ebtor or any guarantor, m

ake
such paym

ents and do such acts as Secured Party considers necessary or reasonable to protect its
security interests in the C

ollateral. D
ebtor agrees to assem

ble the C
ollateral if Secured Party so

requires, and to m
ake the C

ollateral available to Secured Party as Secured Party m
ay designate.

D
ebtor authorizes Secured Party to enter the prem

ises w
here the C

ollateral is located, to take and
m

aintain possession of the C
ollateral, or any part of it, and to pay, purchase, contest, or

com
prom

ise any encum
brance, charge, or L

ien that in Secured Party's determ
ination appears to

conflict w
ith its security interests and to pay all expenses incurred in connection therew

ith. W
ith

respect to any of D
ebtor's ow

ned or leased prem
ises, D

ebtor hereby grants Secured Party a
license to enter into possession of such prem

ises and to occupy the sam
e, w

ithout charge, for up
to 120 days in order to exercise any of Secured Party's rights or rem

edies provided herein, at
law

, in equity, or otherw
ise;

W
ithout notice to D

ebtor (such notice being expressly w
aived),

and w
ithout constituting a retention of any collateral in satisfaction of an obligation), set off and

apply to the Secured O
bligations any and all (i) balances and D

eposit A
ccounts of D

ebtor held
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by Secured Party, or (ii) indebtedness at any tim
e ow

ing to or for the credit or the account of
D

ebtor held by Secured Party;H
old, as cash collateral, any and all balances and D

eposit A
ccounts

of D
ebtor held by Secured Party, to secure the full and final repaym

ent of all of the Secured
O

bligations;

Ship, reclaim
, recover, store, finish, m

aintain, repair, prepare for
sale, advertise for sale, and sell (in the m

anner provided for herein) the C
ollateral. Secured Party

is hereby granted a license or other right to use, w
ithout charge, D

ebtor's labels, patents,
copyrights, rights of use of any nam

e, trade secrets, trade nam
es, tradem

arks, service m
arks, and

advertising m
atter, or any property of a sim

ilar nature, as it pertains to the C
ollateral, in

com
pleting production of, advertising for sale, and selling any C

ollateral and D
ebtor's rights

under all licenses and all franchise agreem
ents shall inure to Secured Party's benefit;

Sell the C
ollateral at either a public or private sale, or both, by w

ay
of one or m

ore contracts or transactions, for cash or on term
s, in such m

anner and at such places
(including D

ebtor's prem
ises) as Secured Party determ

ines is com
m

ercially reasonable. Secured
Party shall have no obligation to clean-up or otherw

ise prepare the C
ollateral for sale.

It is not
necessary that the C

ollateral be present at any such sale;

Secured Party shall give notice of the disposition of the C
ollateral

as follow
s:

Secured Party shall give D
ebtor and each holder of a

security interest in the C
ollateral w

ho has filed w
ith Secured Party a w

ritten request for notice, a
notice in w

riting of the tim
e and place of public sale, or, if the sale is a private sale or som

e other
disposition other than a public sale is to be m

ade of the C
ollateral, then the tim

e on or after
w

hich the private sale or other disposition is to be m
ade;

T
he notice shall be personally delivered or m

ailed, postage
prepaid, to D

ebtor as provided in Section 10.1 of the L
oan A

greem
ent, at least ten (10) days

before the date fixed for the sale, or at least ten (10) days before the date on or after w
hich the

private sale or other disposition is to be m
ade; no notice needs to be given prior to the disposition

of any portion of the C
ollateral that is perishable or threatens to decline speedily in value or that

is of a type custom
arily sold on a recognized m

arket.
N

otice to Persons other than D
ebtor

claim
ing an interest in the C

ollateral shall be sent to such addresses as they have furnished to
Secured Party;

If the sale is to be a public sale, Secured Party also shall
give notice of the tim

e and place by publishing a notice one tim
e at least ten (10) days before the

date of the sale in a new
spaper of general circulation in the county in w

hich the sale is to be held;

(1)
Secured Party m

ay credit bid and purchase at any public sale; and

)
A

ny deficiency that exists after disposition of the C
ollateral as

provided above w
ill be paid im

m
ediately by D

ebtor. A
ny excess w

ill be returned, w
ithout

interest and subject to the rights of third Persons, by Secured Party to D
ebtor.
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9.2
Secured Party shall have no obligation to attem

pt to satisfy the Secured
O

bligations by collecting them
 from

 any third Person w
hich m

ay be liable for them
 or any

portion thereof, and Secured Party m
ay release, m

odify or w
aive any collateral provided by any

other Person as security for the Secured O
bligations or any portion thereof, all w

ithout affecting
Secured Party's rights against D

ebtor. D
ebtor w

aives any right it m
ay have to require Secured

Party to pursue any third Person for any of the Secured O
bligations.

9.3
Secured Party m

ay com
ply w

ith any applicable state or federal law
requirem

ents in connection w
ith a disposition of the C

ollateral, and Secured Party's com
pliance

therew
ith w

ill not be considered to adversely affect the com
m

ercial reasonableness of any sale of
the C

ollateral.

9.4
Secured Party m

ay sell the C
ollateral w

ithout giving any w
arranties as to

the C
ollateral. Secured Party m

ay specifically disclaim
 any w

arranties of title or the like. T
his

procedure w
ill not be considered to adversely affect the com

m
ercial reasonableness of any sale

of the C
ollateral.9.5

If Secured Party sells any of the C
ollateral upon credit, D

ebtor w
ill be

credited only w
ith paym

ents actually m
ade by the purchaser, received by Secured Party and

applied to the indebtedness of the purchaser. In the event that the purchaser fails to pay for the
C

ollateral, Secured Party m
y resell the C

ollateral and D
ebtor w

ill be credited w
ith the proceeds

of such sale.

9.6
Secured Party shall be under no obligation to m

arshal any assets in favor
of D

ebtor, or against or in paym
ent of the Secured O

bligations or any other obligation ow
ned to

Secured Party or any L
ender by D

ebtor or any other Person.

9.7
U

pon the exercise by Secured Party of any pow
er, right, privilege, or

rem
edy pursuant to this Security A

greem
ent w

hich requires any consent, approval, registration,
qualification, or authorization of any G

overnm
ental A

uthority, D
ebtor agrees to execute and

deliver, or w
ill cause the execution and delivery of, all applications, certificates, instrum

ents,
assignm

ents, and other docum
ents and papers that Secured Party or any purchaser of the

C
ollateral m

ay be required to obtain for such governm
ental consent, approval, registration,

qualification, or authorization.

9.8
T

he rights and rem
edies of Secured Party under this Security A

greem
ent,

the L
oan A

greem
ent, the other L

oan D
ocum

ents, and all other agreem
ents contem

plated hereby
and thereby shall be cum

ulative. Secured Party shall have all other rights and rem
edies not

inconsistent herew
ith as provided under the C

ode, by law
, or in equity. N

o exercise by Secured
Party of any one right or rem

edy shall be deem
ed an election of rem

edies, and no w
aiver by

Secured Party of any default on D
ebtor's part shall be deem

ed a continuing w
aiver of any further

defaults. N
o delay by Secured Party shall constitute a w

aiver, election or acquiescence w
ith

respect to any right or rem
edy.

10.
Secured Party N

ot L
iable.

So long as Secured Party com
plies w

ith the
obligations, if any, im

posed by the C
ode, Secured Party shall not otherw

ise be liable or
responsible in any w

ay or m
anner for:

(a) the safekeeping of the C
ollateral; (b) any loss or
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dam
age thereto occurring or arising in any m

anner or fashion or from
 any cause; (c) any

dim
inution in the value thereof; or (d) any act or default of any carrier, w

arehousem
an, bailee,

forw
arding agency, or other person w

hom
soever. D

ebtor bears the risk of loss or dam
age of the

C
ollateral.

Indefeasible Paym
ent.

T
he Secured O

bligations shall not be considered
indefeasibly paid for purposes of this Security A

greem
ent unless and until all paym

ents to
Secured Party are no longer subject to any right on the part of any Person, including D

ebtor,
D

ebtor as a debtor in possession, or any trustee (w
hether appointed under the B

ankruptcy C
ode

or otherw
ise) of D

ebtor or D
ebtor's A

ssets to invalidate or set aside such paym
ents or to seek to

recoup the am
ount of such paym

ents or any portion thereof, or to declare sam
e to be fraudulent

or preferential. In the event that, for any reason, any portion of such paym
ents to Secured Party

is set aside or restored, w
hether voluntarily or involuntarily, after the m

aking thereof, then the
obligation intended to be satisfied thereby shall be revived and continued in full force and effect
as if said paym

ent or paym
ents had not been m

ade.

N
otices.

A
ll notices or dem

ands by any party hereto to the other party and
relating to this Security A

greem
ent shall be m

ade in the m
anner and to the addresses set forth in

Section 10.1 of the L
oan A

greem
ent.

G
eneral Provisions.

13.1
Successors and A

ssigns. T
his Security A

greem
ent shall bind and inure to

the benefit of the respective successors and assigns of D
ebtor and Secured Party; provided,

how
ever, that D

ebtor m
ay not assign this Security A

greem
ent nor delegate any of its duties

hereunder w
ithout Secured Party's prior w

ritten consent and any prohibited assignm
ent or

delegation shall be absolutely void. N
o consent by Secured Party to an assignm

ent by D
ebtor

shall release D
ebtor from

 the Secured O
bligations.

Secured Party reserves its right to sell,
assign, transfer, negotiate, or grant participations in all or any part of, or any interest in, the rights
and benefits hereunder pursuant to and in accordance w

ith the provisions of the L
oan

A
greem

ent. In connection therew
ith, Secured Party m

ay disclose all docum
ents and inform

ation
w

hich Secured Party now
 or hereafter m

ay have relating to D
ebtor, D

ebtor's business, or the
C

ollateral to any such prospective or actual T
ransferee.

13.2
E

xhibits and Schedules. A
ll of the exhibits and schedules attached hereto

shall be deem
ed incorporated by reference.

13.3
N

o Presum
ption A

gainst A
ny Party. N

either this Security A
greem

ent nor
any uncertainty or am

biguity herein shall be construed or resolved against Secured Party or
D

ebtor, w
hether under any rule of construction or otherw

ise. O
n the contrary, this Security

A
greem

ent has been review
ed by each of the parties and their counsel and shall be construed and

interpreted according to the ordinary m
eaning of the w

ords used so as to accom
plish fairly the

purposes and intentions of all parties hereto.

13.4
A

m
endm

ents and W
aivers. A

ny provision of this Security A
greem

ent or
any of the L

oan D
ocum

ents to w
hich D

ebtor is a party m
ay be am

ended or w
aived if, but only if,

such am
endm

ent or w
aiver is in w

riting and is signed by the party asserted to be bound thereby,
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and then such am
endm

ent or w
aiver shall be effective only in the specific instance and specific

purpose for w
hich given.

13.5
C

ounterparts; Integration; E
ffectiveness.

T
his Security A

greem
ent m

ay
be signed in any num

ber of counterparts, each of w
hich shall be an original, w

ith the sam
e effect

as if the signatures thereto and hereto w
ere upon the sam

e instrum
ent. T

his Security A
greem

ent
constitutes the entire agreem

ent and understanding am
ong the parties hereto and supersedes any

and all prior agreem
ents and understandings, oral or w

ritten, relating to the subject m
atter hereof.

T
his Security A

greem
ent shall becom

e effective w
hen executed by each of the parties hereto and

delivered to Secured Party.

13.6
Severability.

T
he provisions of this Security A

greem
ent are severable.

T
he invalidity, in w

hole or in part, of any provision of this Security A
greem

ent shall not affect
the validity or enforceability of any other of its provisions.

If one or m
ore provisions hereof

shall be declared invalid or unenforceable, the rem
aining provisions shall rem

ain in full force
and effect and shall be construed in the broadest possible m

anner to effectuate the purposes
hereof.
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13.8
R

eference Provision.

T
he parties prefer that any dispute betw

een them
 be resolved in litigation

subject to a jury trial w
aiver as set forth in Section 13.7(c) ("Jury T

rial W
aiver"), but the

availability of that process is in doubt because of the opinion of the C
alifornia C

ourt of A
ppeal in

G
rafton Partners L

P v. Superior C
ourt, 9 C

al.R
ptr.3d 511. T

his Section 13.8 w
ill be applicable

until the C
alifornia Suprem

e C
ourt com

pletes its review
 of that case, and w

ill continue to be
applicable if either that court or a C

alifornia C
ourt of A

ppeal publishes a decision holding that a
pre-dispute Jury T

rial W
aiver provision sim

ilar to that contained in Section 13.7(c) is invalid or
unenforceable.

D
elay in requesting appointm

ent of a referee pending review
 of any such

decision, or participation in litigation pending review
, w

ill not be deem
ed a w

aiver of this
Section 13.8.

O
ther than (i) nonjudicial foreclosure of security interests in real or

personal property, (ii) the appointm
ent of a receiver or (iii) the exercise of other provisional

rem
edies (any of w

hich m
ay be initiated pursuant to applicable law

), any controversy, dispute or
claim

 (each, a "C
laim

") betw
een the parties arising out of or relating to this Security A

greem
ent,

w
ill be resolved by a reference proceeding in C

alifornia in accordance w
ith the provisions of

Section 638 et seq. of the C
alifornia C

ode of C
ivil Procedure ("C

C
P"), or their successor

sections, w
hich shall constitute the exclusive rem

edy for the resolution of any C
laim

, including
w

hether the C
laim

 is subject to the reference proceeding. E
xcept as otherw

ise provided herein or
in the L

oan D
ocum

ents, venue for the reference proceeding w
ill be in the Superior C

ourt or
Federal D

istrict C
ourt in the C

ounty or D
istrict w

here the real property, if any, is located or in a
C

ounty or D
istrict w

here venue is otherw
ise appropriate under applicable law

 (the "C
ourt").

T
he referee shall be a retired Judge or Justice selected by m

utual w
ritten

agreem
ent of the parties. If the parties do not agree, the referee shall be selected by the Presiding

Judge of the C
ourt (or his or her representative). A

 request for appointm
ent of a referee m

ay be
heard on an ex parte or expedited basis, and the parties agree that irreparable harm

 w
ould result

if ex parte relief is not granted. T
he referee shall be appointed to sit w

ith all the pow
ers provided

by law
. E

ach party shall have one perem
ptory challenge pursuant to C

C
P § 170.6.

Pending
appointm

ent of the referee, the C
ourt has pow

er to issue tem
porary or provisional rem

edies.

T
he parties agree that tim

e is of the essence in conducting the reference
proceedings. A

ccordingly, the referee shall be requested to (i) set the m
atter for a status and

trial- setting conference w
ithin fifteen (15) days after the date of selection of the referee, (ii) if
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practicable, try all issues of law
 or fact w

ithin ninety (90) days after the date of the conference
and (iii) report a statem

ent of decision w
ithin tw

enty (20) days after the m
atter has been

subm
itted for decision.

A
ny decision rendered by the referee w

ill be final, binding and
conclusive, and judgm

ent shall be entered pursuant to C
C

P §644.

T
he referee w

ill have pow
er to expand or lim

it the am
ount and duration of

discovery.
T

he referee m
ay set or extend discovery deadlines or cutoffs for good cause,

including a party's failure to provide requested discovery for any reason w
hatsoever. U

nless
otherw

ise ordered, no party shall be entitled to "priority" in conducting discovery, depositions
m

ay be taken by either party upon seven (7) days w
ritten notice, and all other discovery shall be

responded to w
ithin fifteen (15) days after service.

A
ll disputes relating to discovery w

hich
cannot be resolved by the parties shall be subm

itted to the referee w
hose decision shall be final

and binding.

E
xcept as expressly set forth in this Security A

greem
ent, the referee shall

determ
ine the m

anner in w
hich the reference proceeding is conducted including the tim

e and
place of hearings, the order of presentation of evidence, and all other questions that arise w

ith
respect to the course of the reference proceeding.

A
ll proceedings and hearings conducted

before the referee, except for trial, shall be conducted w
ithout a court reporter, except that w

hen
any party so requests, a court reporter w

ill be used at any hearing conducted before the referee,
and the referee w

ill be provided a courtesy copy of the transcript. T
he party m

aking such a
request shall have the obligation to arrange for and pay the court reporter.

Subject to the
referee's pow

er to aw
ard costs to the prevailing party, the parties w

ill equally share the cost of
the referee and the court reporter at trial.

T
he referee shall be required to determ

ine all issues in accordance w
ith

existing case law
 and the statutory law

s of the State of C
alifornia.

T
he rules of evidence

applicable to proceedings at law
 in the State of C

alifornia w
ill be applicable to the reference

proceeding. T
he referee shall be em

pow
ered to enter equitable as w

ell as legal relief, provide all
tem

porary or provisional rem
edies, enter equitable orders that w

ill be binding on the parties and
rule on any m

otion w
hich w

ould be authorized in a trial, including w
ithout lim

itation m
otions for

sum
m

ary judgm
ent or sum

m
ary adjudication. T

he referee shall issue a decision at the close of
the reference proceeding w

hich disposes of all claim
s of the parties that are the subject of the

reference. T
he referee's decision shall be entered by the C

ourt as a judgm
ent or an order in the

sam
e m

anner as if the action had been tried by the C
ourt. T

he parties reserve the right to appeal
from

 the final judgm
ent or order or from

 any appealable decision or order entered by the referee.
T

he parties reserve the right to findings of fact, conclusions of law
s, a w

ritten statem
ent of

decision, and the right to m
ove for a new

 trial or a different judgm
ent, w

hich new
 trial, if

granted, is also to be a reference proceeding under this provision.

If the enabling legislation w
hich provides for appointm

ent of a referee is
repealed (and no successor statute is enacted), any dispute betw

een the parties that w
ould

otherw
ise be determ

ined by reference procedure w
ill be resolved and determ

ined by arbitration.
T

he arbitration w
ill be conducted by a retired judge or Justice, in accordance w

ith the C
alifornia

A
rbitration A

ct § 1280 through § 1294.2 of the C
C

P as am
ended from

 tim
e to tim

e.
T

he
lim

itations w
ith respect to discovery set forth above shall apply to any such arbitration

proceeding.
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13.9
M

ediation.
If a dispute shall arise betw

een the parties regarding the
interpretation or enforcem

ent of this Security A
greem

ent, each agrees to first m
ediate the dispute

w
ith the assistance of a trained and experienced m

ediator to be selected by m
utual agreem

ent of
the parties.

If the parties cannot agree on a m
ediator, either party m

ay apply to Judicate W
est in

San Francisco, C
alifornia for the appointm

ent of a m
ediator. T

he parties shall engage in at least
eight (8) hours of good faith m

ediation pursuant to the then applicable rules of Judicate W
est. In

the event that the dispute cannot be resolved by m
ediation, either party shall be free to initiate

w
hatever litigation such party deem

s appropriate in the Superior C
ourt of C

alifornia for the of
C

ounty of San Francisco or the U
nited States D

istrict C
ourt for the N

orthern D
istrict of

C
alifornia located in San Francisco, C

alifornia. T
he fees and costs of the m

ediator shall be borne
equally by the parties unless they agree otherw

ise as part of the m
ediation process.

13.10 N
o N

ovation. D
ebtor and Secured Party each hereby agree that effective

upon the execution and delivery of this Security A
greem

ent by D
ebtor, this Security A

greem
ent

shall am
end, restate and supersede in its entirety the Prior Security A

greem
ent. N

othing herein
contained shall be construed as a substitution or novation of the obligations of D

ebtor
outstanding under the Prior Security A

greem
ent or instrum

ents securing the sam
e, w

hich
obligations shall rem

ain in full force and effect, except to the extent that the term
s thereof are

m
odified hereby or by instrum

ents executed concurrently herew
ith.

N
othing expressed or

im
plied in this Security A

greem
ent shall be construed as a release or other discharge of D

ebtor
from

 any of its obligations or liabilities under the Prior Security A
greem

ent or any of the other
loan docum

ents executed in connection therew
ith. D

ebtor hereby (i) confirm
s and agrees that

each L
oan D

ocum
ent to w

hich it is a party is, and shall continue to be, in full force and effect
and is hereby ratified and confirm

ed in all respects except that on and after the date hereof all
references in any such L

oan D
ocum

ent to "the Security A
greem

ent", "thereto", "thereof',
"thereunder" or w

ords of like im
port referring to the Prior Security A

greem
ent shall m

ean the
Prior Security A

greem
ent as am

ended and restated by this Security A
greem

ent; and (ii) confirm
s

and agrees that to the extent that the Prior Security A
greem

ent or any loan docum
ent executed in

connection therew
ith purports to assign or pledge to Secured Party, a security interest in or lien

on, any collateral as security for the O
bligations of D

ebtor from
 tim

e to tim
e existing in respect

of the Prior Security A
greem

ent, such pledge, assignm
ent or grant of the security interest or lien

is hereby ratified and confirm
ed in all respects and shall rem

ain effective as of the first date it
becam

e effective.

[rem
ainder of this page intentionally left blank]
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D
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T
itle:

V
ice President
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ended and R
estated Security A
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ent

(B
orrow

er)
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O
F, the parties have executed this Security A

greem
ent

as of the
date first set forth above.

D
ebtor:

SIM
IS, IN

C
., a C

alifornia corporation

B
y:

N
am

e: Sarit Sim
hayoff C

ohen
T

itle:
President

Secured Party:
ISPA

E
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 D
ISC
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N
T
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N
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 Y
O

R
K

B
y:/'

N
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T
itle:
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ice President 1
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evin C
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an

T
itle:

V
ice President

A
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ended and R
estated Security A

greem
ent

(B
orrow

er)
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y:

)



B
N

 6696443v4

Section 5.12
Investm

ent Property- N
one

Section 5.13
C

om
m

ercial T
ort C

laim
s- N

one

SC
H

E
D

U
L

E
 1

Section 5.1
L

egal N
am

e, State of O
rganization, FE

IN
 and C

harter Identification N
um

ber
SIM

IS Inc.; C
alifornia, 87-0732549; 2627976

Section 5.1
L

ocation of C
hief E

xecutive O
ffice and C

ollateral- 1409 Sutter Street, San
Francisco, C

A
 94109

Section 5.2
L

ocations of D
ebtor's B

ooks- See 5.1

Section 5.3
T

rade N
am

es or T
rade Styles- N

one

Section 5.9
Intellectual Property- N

one

Section 5.10
E

quipm
ent L

eases- N
one

Schedule 1

Section 5.11
D

eposit. A
ccounts

N
am

e of
Institutions

A
ccount

N
um

ber
B

ranch A
ddress

D
escriptio

nof A
ccount

E
ast W

est B
ank

8617000008
8617000032

711 V
an N

ess A
venue

San Francisco, C
A

 94102
C

learing

vendor
8617000040

expenses




