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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION
BSD, INC., a California corporation; 21s Case No: C 10-05223 SBA
CENTURY GROUP, INC., a California
corporation; and YOUSTINE, INC., a ORDER GRANTING IN PART
California corporation,, AND DENYING IN PART
MOTION FOR PARTIAL
Plaintiffs, SUMMARY JUDGMENT
VS. Docket 96

EQUILON ENTERPRISES, LLC, a Delaware
limited liability company, ANABI OIL
CORPORATION, a California corporation,
and DOES 1 through 100, Inclusive,

Defendants.

AND RELATED COUNTERCLAIMS.

Plaintiffs BSD, Inc., 21st Century Qup, Inc., and Youstine, Inc. ("Youstine")
commenced the instant action against, amohgrst Equilon Enterprises, LLC ("Equilon™)
in the Superior Court of the State of Calif@nCounty of SonomaCompl., Dkt. 1. The
case was removed to this Court by Equilorttebasis of diversity jurisdiction. See
Notice of Removal, Dkt. 1. On October,2011, Equilon filed an amended counterclaim
against Youstine alleging claims for breacltohtract, conversion, and declaratory relief.
Dkt. 67. The parties are presently beftire Court on Equilon's motion for partial
summary judgment on its counterclaims fogdurh of contract and declaratory relief unde
Rule 56 of the Federal Rules of Civil ProcezluDkt. 96. Youstia opposes the motion.
Dkt. 104. Having read and considered the papked in connection with this matter and

being fully informed, the Court hereby GRTS IN PART ANDDENIES IN PART

quilon Enterprises, LLC et al Doc. 122

=
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Equilon's motion for partial sumamy judgment, for the reasons stated below. The Court, |

its discretion, finds this matter suitalite resolution without oral argument. See
Fed.R.Civ.P. 78(b); N.D. Cal. Cil..R. 7-1(b).
l. BACKGROUND

At the time the instant action was conmoed, Youstine was a franchisee operatin
a Shell-branded gasoline servatation in California._See @wpl. Y 3, 16. Equilon was
the franchisor and owner of the gasoline sEngtation leased by Youstine. Id. § 8.
Equilon is wholly-owned by Shell Oil Pdoicts US, and does business under the name
"Shell Oil Products US." See Dkt. 41.

From June 1, 2007 to June 17, 201Gustine operated a Shell-branded gasoline
service station located at 2600 Pellissier @Ja&ity of Industry, California 90601 ("the
Station") pursuant to a Retail Facilitease ("Lease") and a Retail Sales Agreement
("RSA") (collectively, "the Franchise Agreemts"). Equilon's Notice of Lodgment of
Exhibits ("NOL"), Exhs. 1-2, Dkt. 97. Undéne terms of the Leas¥pustine agreed to
pay Equilon monthly rent on tHist day of each month in exchange for possession and
of the Station. NOL, Exh. 1; Styslinger De§I3. Under the terms of the RSA, Youstine
agreed to pay Equilon for @ducts it purchased from Equilangcluding gasoline. NOL,
Exh. 2; Styslinger Decl. 3.

The Franchise Agreements haeeffective date of Jurie 2007, and a three-year
term, which was originally séb expire on May 31, 2010. NOL, Exhs. 1-2. On or about
March 3, 2010, the Franchise Agreementsenextended through A 30, 2011. NOL,

Exh. 3. On July 7, 2010, Abi Oil Corporation ("Anabi") closed on its purchase of certd

retail assets of Equilon irathern and northern Californi&gtyslinger Decl. § 4. The

Station was one of the propertiassouthern California that Anabffered to purchase. Id.

However, because Youstine operated the Statidrieased the site from Equilon, Yousting

was entitled to receive a statutory Right asFRefusal offer ("ROFR") under California
Business & Professions Code § 20999.25. Ad.such, the Station was not included in th
July 7th closing._ld. But, due to a mistake, the Station was terminated from Equilon's
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contract system and treatedthsugh it had been transferred to Anabi. Id. 5. Asa
conseqguence, beginning iny)2010, Youstine's monthigent was not electronically
drafted by Equilon or gione else._Id. T 6.

In a letter dated July 9, 2010, Equiloiormed Youstine that it had assigned its
interest in the Franchise Agreenis to Anabi effecte July 7, 2010. Styslinger Decl. | 6;
NOL, Exh. 16. The letter alswotified Youstine that Anabnot Equilon, wald be drafting
Youstine's monthly rent for July and Augu$tl®, and that all futurpayments should be
sent to Anabi._ld.

In August 2010, Equiloaccepted Anabi's offer to purchase the Station.

McCammish Decl. 5. On August 18, 2010, aHRGor the Station was sent to Youstine|

Id. 1 6. In September 2010, Youstine accefitedROFR under protest, and sent Equilon

check in the amount of $42,500 represeniisgarnest deposit panent pursuant to the

terms of the ROFR._Id. 1 7; NOL, Exh. b a letter dated September 27, 2010, Yousting'

counsel informed Equilon that "[a]lthough ralyent intends to puttase the premises in
accordance with Equilon's [ROFR)ffer rather than risk losg the right to purchase the

premises, my client will and hereby doesusaler protest and resation of any and all

legal rights my client may have under all applieatiate and federal laws. . . ." NOL, Exh.

9.

On November 2, 2010, Youstine, BSID¢., and 21st Century Group, Inc.
(collectively, "Plaintiffs") filed the instardction against Equilon and Anabi alleging threg
claims: (1) violation of California BusinegsProfessions Code § 20999 et seq.; (2)
violation of California Business & Professio@ede § 17200 et seq. (the "UCL"); and (3)
declaratory relief._See id. Specifically, Pl#is first claim assertthat Equilon violated
California Business & Professions Code § 20809eq. by failing tprovide a "bona fide"
ROFR. 1d. 11 14-22. Plaiffs' second claimleeges that Equilon engaged in "unfair
and/or fraudulent business ptiaes" by violating § 20999 seq. _Id. 11 29-39. Finally,
Plaintiffs’ third claim seeks a declaration netjag "[w]hether Equilon should be enjoined
from selling the subject premises and whetheabi should be enjoed from purchasing
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the subject premises pursuant to CalifoBiesiness and Professio@®de § 20999.3 until
the conclusion of this action." Id.

In January 2011, Equilon received a renewal notice from the State of California
commercial rental license, which covered tiorthern California stations operated by
lessee-dealers who had recei®dFRs from Equilon to purchase their respective statiol
Styslinger Decl. 1 7. Because these lestder ROFR sites had been removed from
Equilon's contract system duly 2010, Equilon believedéhrenewal notice was in error
and contacted Anabi so that it could harttie license renewal. Id. Anabi, however,
informed Equilon that the lease®re never actually transfed®y Equilon._ld. At that
point, Equilon realized that two lessee-desalarnorthern California who had received
ROFRs from Equilon in connection with Anabif$ess to purchase th&tations had not had
their monthly rent drafted since July 2010. 8igger Decl. § 7. In light of this discovery,
Equilon decided to review its records in gdfebruary 2011 to determine whether any of
the other ROFR sites were abibected. _Id. During this weew, Equilon determined that
Youstine had not paid its monthly rent sidegy 2010._1d. 1 6~ Instead, Youstine
continued to operate the Station and useéyets provided by Equilon without making ren
payments or notifying Equiloaf the discrepancy. ld.

In a letter dated February 11, 2011, Equiilcformed Youstine that it had failed to
pay rent since July 2010, that the amountuhuder the terms of theease for July 2010
through February 2011 is $115,656, and Eaguilon would be draihg Youstine's account
for the full amount on or about February 15, 20NOL, Exh. 5. The letter also informed
Youstine that "[p]ayment of this past renaBlalso be a conditioto closing under that
certain [ROFR] dated Augti 18, 2010."_Id.

On February 16, 2011, Equilon attemptecelectronically draft $137,962.86 from
Youstine's account, which incled the past-due rent forlyi2010 through February 2011
and one unpaid fuel invoice the amount of $22,306.86 that svdifted" on February 14,
2011. Schaeffer Decl. { n or about February 18, 20khe draft was returned by
Youstine's financial institutiodue to insufficient fundsid. On February 23, 2011,
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Equilon attempted to electronically draft Yeing's account in the amount of $26,092.79,
which included one fuel invoice that was "Idteon February 20, 2011d. On February
25, 2011, the draft for $26,09® was returned by Youstindisancial institution due to
insufficient funds. _1d.

On or about February 22011, Equilon sent Youstireletter titled "Final Demand

for Payment," which states thdbustine has until March 3, 2@ to avoid temination of

the franchise relationship by paying Equiloe #ntire balance due and owing. NOL, ExHh.

6. The letter also states that termioatwould be in accordance with the Petroleum
Marketing Practices Act, 15 U.S.C. § 280keq. ("PMPA"), which Bows for termination
of a franchise relationship due "(1) failure by the franchigeto pay the franchisor in a
timely manner when due all surttswhich the franchisor is legally entitled, (2) failure by
the franchisee to exert good fa&fforts to complywith the terms of the franchise, and (3)
failure to comply withthe terms of the franchise agreeméntsl. Further, the letter states
that the terms of the Franchig\greements provide that thfailure to pay Equilon in a
timely manner when due alls1$ to which Equilon is ledls entitled constitutes grounds
for termination" ofthe agreements. fd.Youstine did not pay off its outstanding balance
by March 3, 2011. Schaeffer Decl. | 4.fdit, Youstine failed tpay Equilon monthly
rent for March and April 2011, adding $288to Youstine's past due balance. Id.

On April 22, 2011, Equilomformed Youstine that it was extending the Franchise
Agreements through April 32012. NOL, Exh. 4. Thketter, however, states that:

It is intended that this extensishall have no effeatpon any pending

litigation between Retailer and Shelhd is therefore Subject to our

agreement that this extension shalklbthout prejudice to our respective

legal positions as they walihave existed had the effeve date of expiration

not been extended. Eher, nothing herein shall be construed as a

representation or commitmietiat the Agreements)(@ill not be terminated
prior to the end of the Extensi®&eriod, including without limitation, a

1Youstine was placed on C.O.D. (i.e., castdehvery) status in February 2011 du¢

to its debt. Schaeffer Decl. § 6. Thuspmder to purchase products from Equilon,

Youstine was required to pre-pay. Id. gdming in March 2011, Youstine was charged

$38,000 for each load of gaswion a C.O.D. basis. |diny difference between the actug

golst of theidgasoline load and the $38,0@8 applied to Youstais outstanding account
alance.
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termination for failure to pay Shell wh due all amounts owed to Shell: or
(b) will be renewed at thend of Extension Period.

On or about April 28, 201 EEquilon sent Youstine latter titled, "Notice of
Termination - Failure to Pay," which notifi&tbustine that "Equilon intends to terminate
the Lease and the RSA . . .aexffive July 31, 2011" based ¥oustine's "continuing failure

to pay Equilon in a timly manner when due all sumswbich Equilon idegally entitled,

for which termination of the frechise is permitted under tRetroleum Marketing Practices

Act ("PMPA"), 15 U.S.C. §8802(b)(2)(C) and 2802(c)\8 as well as "Articles
18(a)(3)(vii) and 23 (a)(3)(vii) of the Lease.." .NOL, Exh. 7. The letter also states that
four drafts of Youstine's aount had been returned unpaid by Youstine's financial
institution due to insufficient funds since ilpn's February 22, 2011 "Final Demand for
Payment" letter, and that Youstine's past duencalés $169,218.65d. The letter further
states that, despite repeatepgipmises that payment woubg made against the past due
balance, including a promise to pay $8) on April 22, 2011rad a promise that a
payment would be made on April 26, 201 1] payment toward the past due balance hg
been received." Id. The letter goes on to state:

Despite two written notices and numesapportunities to exert good faith
efforts to cure, [Youstine] remains in continuimgeach of [Youstine's
obligation to pay rent in a timely maer as required by Article 4 of the
Lease. Therefore, in addition to tfegegoing grounds, termination of the
Franchise Agreements and the franchedationship thereunder is also
justified based upon (a) mustine's] failure to comply with the terms of the
Franchise Agreements, ich termination is penitted pursuant to PMPA
Section 2802(b)(2)(A); and %b) [Youstinefgjlure to exert good faith efforts
to carry out the provisions of the frdmse, for which termination is permitted
pursuant to PMPA Stion 2802(b)(2)(B).

Equilon gave [Youstine] a right of firsefusal offer ("R®R") to purchase

the Premises under California Busss and Professions Code Section
20999.25, which [Youstind]mely accepted. S&on 4(a) of the ROFR
provides that Equilon may terminateetROFR if Equilon has issued a notice
of termination of the Fraiise Agreements in aacance with the PMPA.
Therefore, in accordance with thenes and conditions of the ROFR, this
letter shall serve as writtenotice to [Youstine] tht Equilon elects to
terminate the ROFR effective immediately.




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

While Youstine paid its monthly rentfdlay 2011, a check in the amount of
$28,914 sent to Equilon in mid-May was retnlrby Youstine's finandianstitution due to
insufficient funds. Schaeffer Decl. 5. Qume 9, 2011, Equilon sent Youstine a letter
titled "Supplemental Notice of Termination - Faduo Pay," notifying Youstine that it was
terminating the Franchise Agreements effectiveeJ30, 2011 ratherahn July 31, 2011 as
previously stated. NOL, Exh. 8n this letter, Equilon statébat since the April 28, 2011
Notice of Termination, Youstine's checktire amount of $28,914 for March and April
2011 rent was returnddr "Non-Sufficient kinds.” Id. The letter also states that
Youstine's continued indlty to pay rent in a timely manmeubjects Equilon to increased
exposure for additional lost rent, and therefearmination on lessdn 90 days notice is
reasonable. Id. The letter advises Youstivat Equilon is termmating the Franchise
Agreements for the same reasassset forth in its April 28011 Notice of Termination,
including Youstine's failure tbmely pay Equilon all sums tehich it is legally entitled.

Id.

On June 17, 2011, Youstine surrenderedsthdon back to Equilon. Youstine's
Answer to Equilon's Am. Countdaim § 23, Dkt. 64. Youst&) however, failed to pay its
account balance. Equilon's Mtn. at 9. dkslune 17, 2011, Yotise's outstanding account
balance is $167,774.3%chaeffer Decl. | 7.

Il. DISCUSSION
A. Legal Standard

"A party may move for summary judgment, iti§nng each claim . .. or the part of
each claim . . . on which summgudgment is sought. Bhcourt shall grant summary
judgment if the movant shows that there iggeauine dispute as to any material fact and
the movant is entitled to glgment as a matter of lawFed.R.Civ.P. 56(a)A material fact
Is one that could affect the outcome d&f Buit under the governing substantive law.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Fa dispute to be "genuine,"

a reasonable jury must belalbo return a verdict fahe nonmoving party. Id.
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The moving party's burden on summargigment depends on whether it bears the
burden of proof at trial with respect to thaioh or defense at issue. When, as here, the
party moving for summary judgment would bea Hurden of proof at trial, it must come
forward with evidencevhich would entitle it to a directegerdict if the evidence went
uncontroverted at trial. See C.A.R. TrarBpkerage Co., Inc. \Darden Restaurants,

Inc., 213 F.3d 474480 (9th Cir. 2000)In such a case, the moving party has the initial

burden of establishing the abseraf a genuine issue of famh each issue material to its
case._ld. Once the moving party has ngbiirden, the burden shifts to the nonmoving
party to designate specific fagisowing a genuine issue for trigCelotex Corp. v. Catrett,

477 U.S. 317, 3241086); Anderson, 477 U.S. at 256 ("a party opposing a properly

supported motion for summary judgment maynest upon mere allegation or denials of
his pleading, but must set forth specific &ashowing that there &sgenuine issue for
trial."). A party asserting that a fact isnggnely disputed must support the assertion by
"citing to particular parts of materialstine record, including depositions, documents,
electronically stored information, affidavibs declarations, stipulations (including those
made for purposes of the motion only)masisions, interrogatory answers, or other
materials." Fed.R.@iP. 56(c)(1)(A).

To carry its burden, the noraving party must show motean the mere existence

of a scintilla of evidence, Anderson, 477 U.S2%2, and "do more #m simply show that

there is some metaphysical doubt as to themahtacts." Matsusita Elec. Indus. Co.,

Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). In fact, the nonmoving party my

come forward with affirmative evidence frowhich a jury could reasonably render a
verdict in the nonmoving party's favor. Andams477 U.S. at 252, 257. In determining
whether a jury could reasonably render a véndithe nonmoving party's favor, the court
must view the evidenade the light most favorable tthe non-moving party and draw all
justifiable inferences in its favor. Id. at 25Bevertheless, inferences are not drawn out
the air, and it is the opposing party's obligatio produce a factual predicate from which

the inference may be drawn. Dias v. Natiide Life Ins. Co., 700 F.Supp.2d 1204, 1214
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(E.D. Cal. 2010). To establishgenuine dispute of materfakt, a Plaintiff must present
affirmative evidence; bd assertions that genuine issuof material fact exist are
insufficient. _Galen v. Countgf Los Angeles, 477 F.3d 65@58 (9th Cir. 2007); see also
F.T.C. v. Stefanchik, 559 F.&P4 (9th Cir. 2009§"A non-movant's bald assertions or a

mere scintilla of evidence in his favoednoth insufficient tavithstand summary
judgment.”). Further, evidentleat is merely colorable or that is not significantly
probative, is not sufficient to withstandraotion for summary judgment. Anderson, 477
U.S. at 249-250 (citations omitted).

It is not the court's task "to scour the netan search of a genuine issue of triable
fact." Keenan v. Allan, 9E.3d 1275, 1278 (9th €i1996). Counsel have an obligation tg
lay out their support clearly. Carmen v. Faancisco Sch. Dist., 237.3d 1026, 1031 (9th

Cir. 2001). The court "need nexamine the entire file for @ence establishing a genuineg
iIssue of fact, where the evidence is notfegh in the opposition gzers with adequate
references so that it could camiently be found.” _Id. Tégist of a summary judgment
motion is to require the adverse party towlthat it has a claim or defense, and has
evidence sufficient to allow anuto find in its favor on tht claim or defense. Id.

B. Equilon's Motion for Partial Summary Judgment

Equilon moves for summary judgment it first counterclaim for breach of
contract and its third counterclaim for daeltory relief against Youstine. Equilon's
counterclaims are discussed below.

1. Equilon's Evidentiary Objections

Equilon's reply memoranduoontains numerous evidentiary objections. Equilon,
without providing reasoned legal analysis, clgdo certain evidenasted by Youstine on
the ground that such elence is irrelevant, lacks foundation, and/or has not been prope
authenticated. See EquiloReply at 14-15. The Courtdlines to rule on Equilon's

conclusory objections because even when thectdxl to evidence onsidered, Equilon is

y
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still entitled to summary judgmeftSee Smith v. County of Humboldt, 240 F.Supp.2d
1109, 1115-1116 (N.D. Cal. 2003) (llistah) (refusing to rule on the evidentiary

objections in defendant's rgdbecause "even if the evidensubmitted by plaintiff is
considered by this Court, plaintiffifa to state a colable claim").
2. Breach of Contract Claim
The standard elements of a claim for breatcbontract are: (1) the contract; (2)
plaintiff's performance or exse for nonperformance; (3) defendant's breach; and (4)

damage to plaintiff therefrom. AbdelhamidFire Ins. Exchange, 182 Cal.App.4th 990,

999 (2010). Equilon contendlsat summary judgment is agpriate with respect to its
breach of contract counterclaim because timegsaentered into validontracts, i.e., the
Franchise Agreements (NOL, BEx 1-2), it has performed all of its obligations under the
terms of the agreements, and Youstine hascheghthe terms of the agreements by failing
to pay Equilon money duend owing thereunder in the aomt of $167,774.33. Equilon's
Mtn. at 10-11. In support of its assertibyat Youstine's outstanding account balance is
$167,774.33, Equilohas submitted the declarationRdbert Schaeffer as well as a
spreadsheet providing datayaeding Youstine's account. [&effer Decl. 1 1-7; NOL,
Exh. 15.

In his declaration, Schaeffer attests tlagta Credit Specialisr Equilon's Credit
Group, he is involved in collection activitgr Equilon's branded &l accounts, including
retailer accounts such as YoustmeSchaeffer Decl. 2. According to Schaeffer, as of
June 17, 2011, "the amount of $167,774.33 remainsmlievaing on Youstine's account."
Id. § 7. Schaeffer attests tlaatrue and correct copy of arepdsheet reflecting the charge
and credits to Youstine's dealer account i<h#d to Equilon's NOL as Exhibit 15. 1d.;
see NOL, Exh. 15. Schaeffer states thatifference between the balance reflected on t

spreadsheet, $174,039.03, and the amountehains due and owing, $167,774.33, is

2While the Court finds that Equilon rt entitled to summary judgment on one
aspect of its declaratory relief claim, thlistermination is basexh Equilon’s failure to
meet its burden under Rule 56, not on Yowssimesignation of facts creating a genuine
dispute of material fact for trial.

-10 -
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caused by the fact that the spdsheet contains the full amount of unpaid June 2011 rent.

Schaeffer § 7. After the total rent amounpre-rated to cover only the 17 days that
Youstine occupied the Station, Youstine'sstanding account balance is reduced to
$167,774.33_1d.

In response, Youstine does not assert thanhaige dispute of material fact exists a
to the first three elements of Equilon's breathontract counterclaim. Therefore, for
purposes of the instant motion, the Court ad®rs it undisputed that the parties entered
into valid contracts (i.e., Franchise Agreetsg¢nEquilon performeds required under the
agreements, and Youstine breactteglterms of the agreementSee Fed.R.Civ.P. 56(e) (if
a party fails to properly address another paidgsertion of fact, the court may consider tk
fact undisputed for purposes of the motiol fact, Youstine admits that Equilon and
Youstine are parties to the Fodmse Agreements and thablstine is obligated under the
terms of these agreements to pay Equilon mgm#nt and for products such as gasoline.
Youstine's Answer to EquilayAm. Counterclaim 1 10-12, 1@kt. 64. Further, Youstine
admits that it has breached the termthefFranchise Agreements by failing to pay
amounts owing thereunder. Youstine's Opf.; @&ee also Youstine's Answer to Equilon's
Am. Counterclaim § 33. According to Youstjrig]t is undisputedhat Youstine owes
some debt to Equilon. The amount of thabt, however, is in dispute here." Youstine's
Opp. at 7.

Specifically, Youstine contends that summparygment is inappropriate because: (
there is evidence before the Coilnat "calls into question" thaccuracy of Equilon's claim
that it is entitled to damages in the amoofr$167,774.33; (2) it has presented evidence
establishing that Equilon hast credited Youstine's account the ROFR deposit in the
amount of $42,500; and (3) Hitpn failed to credit Yousting'account for certain credit
card sales in 2010 totaling $18,102.76. Yows$ii©Opp. at 6, 8-11. Youstine's arguments
are discussed below.

I
I
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a. Evidence Regarding Total Amount Owed

In support of its argument that there isdence before the Court that "calls into
guestion" Equilon's claim fatamages in the amount of $1674.33, Youstine points to
three letters it received from Edpn in February and March 2Q. Youstine's Opp. at 8.
According to Youstine, becauigese letters fail to explathe increases irts account
balance that occurred from February 11, 2@March 11, 2011, the unexplained increas
call into question Equilon's accaurg of the entire debt owedd. Specifically, Youstine
claims that Equilon failed texplain how it reached a tbtaalance due of $137,96336n
February 21, 2011, which represents a $22,307n86ease from Equilon's February 11,
2011 letter stating that Youstingves $115,656 for past due remd. In addition, Youstine
claims that Equilon failed texplain how it reached a totalgialue balance of $162,741.34
in its March 11, 2011 lettérwhich represents a $24, Pagalance increase from February
21, 2011._1d.

The Court finds that Youstine has failedstgstain its burden to demonstrate that a

genuine dispute exists for triakoustine has not shown ththere is evidete before the

Court that "calls into question" Equilon's ctafor damages in the amount of $167,774.33.

Youstine has not cited affirmative evidence ia tecord from which a jy could find in its
favor. See F.T.C., 559 F.3d@29 ("In order to avoid somary judgment, a non-movant
must show a genuine issueméterial fact by presenting affnative evidence from which &
jury could find in his favor.").Indeed, as pointed out by Equnl, the evidenci the record

demonstrates that Equilon provided Youstnth detailed account statements reflecting

3 This figure appears to be a typographer@or. The evidence cited by Youstine
states that the total balance requestedduyilén on February 22011 was $137,962.86,
not $137,963.86. Bleau Decl., Exh. 5.

4 The actual account balance increase fromurelgrll, 2011 to Feuary 21, 2011
was $22,306.86, not $22,307.86.

5 This letter is dated March 17, 2011t ivarch 11, 2011. Bleau Decl., Exh. 6.

® The actual account balance increase frobriay 21, 2011 to March 17, 2011
was $24,778.50, not $24,778 (calcuthtes $162,741.39 minus $137,962.86).
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Youstine's total past due account balance dlsasespecific chargesnd credits from which

the total balance was derived, includingesta¢nts covering the ped of time Youstine

claims that Equilon failed texplain the account balance iaases. See Bleau Decl., Exhs.

9, 11. Given that Youstine sulited two of these statements as evidence in support of
opposition covering the period question, Youstine is hardgssed to argue that Equilon
failed to adequately explain the aoob balance increases. See id.

A review of the statements reveals tRguilon provided Yousti& an accounting of
how it reached the balance increaseflected in the lettedated February 21, 2011 and
March 17, 2011. See Bleau Decl., Exhs. 9, 11. Specificallyjdfgprovided Youstine
account statements indicating that Youstine's account was ch@280&.86 for product
invoice on February 14, 2011, and was chau$®@6,092.79 for pragtt invoice on February
20, 2011. See id. In additido the other entries on the account statements, these char
explain the balance increases that Youstinenddicalls into question Equilon's accountin
of the entire debt owed." IdYoustine, for its part, does not challenge the accuracy of a
of the entries on the account statements it received from Equilon that cover the periog
February 11, 2011 to Mardv, 2011. Nor has Youstinegsented affirmative evidence
showing that Equilon erred icalculating the amount owed by Youstine. Accordingly,
Youstine has not sustained its burden to showalggnuine dispute of material fact exists
for trial. See F.T.C., 559 F.3d at 92910.(a party opposing aquerly supported motion
for summary judgment must produce significardbative evidence tha@emonstrates that
there is a genuine issue of teidal fact for trial).

b. ROFR Deposit

Next, Youstine contends that a genuingodts of material facts exists on the issue
of damages because Equilon's damages cétmulils to take into account Youstine's
$42,500 ROFR deposit. Youstine's Opp. at tiltesponse, Equilon claims that because
does not possess Youstine's ROFR depositk ikero basis to offset such amount agains
Youstine's outstanding account bada. Equilon's Reply at 3The evidence submitted by
Equilon shows that Youstine made its ROFRast check payable to First American Titlg
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Insurance Company, not Equil. See NOL, Exh. 9. According to Equilon, Youstine's
ROFR deposit remains in escrow with Eiégnerican Title Instance Company because
the escrow for the sale of the Station remainsi@he to the pendency of this lawsuit. Se
McCamish Decl. { 8. Youstine, for its pdrgs not cited any affirmative evidence showir
that Equilon has improperly retained Ytns's ROFR deposit withut applying this
amount towards Youstine's outstanding accountisala Accordingly, Youstine has failed
to sustain its burden to demonstrate thatrauge dispute of material fact exists. See
E.T.C., 559 F.3d at 929 ("In order to aveigimmary judgment, a non-movant must show
genuine issue of material fact by presenaffgmative evidence from which a jury could
find in his favor.") (emphasis in original).

C. Credit Card Transactions

Finally, Youstine contends that a genuingdie of material fact exists on the issug¢

of damages because Equilon failed to trgdustine's account in the amount of
$18,102.76 for certain credit casdles in 2010. Youstine's O@i.11. In support of its
position, Youstine directs the Court to portimighree depositionsna to four exhibits
without any explanation or analysis of howsthvidence demonstrates that Equilon failed
to credit Youstine's accmt in the amount of $18,102.7&. According to Youstine,
Equilon failed to credit its aceint for credit card sales onuiodates in 2010: (1) May 23,
2010 - $3,445.17; (2) AugugB, 2010 - $6,885.78; (3) October 10, 2010 - $6,771.81; an
(4) November 12, 2010 - $1,00®leau Decl., Exh. 12.

The Court finds that the evidence submitbgdy oustine is insuffiient to create a
genuine dispute of material fact on the isstidamages. Indeed, Youstine's less than on
page conclusory argument in this regard f@ilestablish that a geme dispute of material
fact exists for trial. None of the evidentiged by Youstine shows that Equilon erred in

calculating the amount owed by Youstuneder the Franchise Agreements.

" The parties agree that if the escrowaist is released to Equilon, the amount
should be applied to Youstine's past doeoaint balance. Youstine's Opp. at 10-11,
Equilon's Reply at 3.
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In support of its position, Youstine citesveral e-mails andieposition testimony,
which merely indicates that Youstine claiihs owed money for certain unreimbursed
credit card sales in 2010. &Bleau Decl., Exhs. 7, 10, 1&bdou Dep. at 227:20-25,
229:2-236:25, 306:1-20; Driskdep. at 59:24-60:3, 83:25-85-6; Barents Dep. at 36:24-
37:21. The only evidence Youstine cites to sufligte its claim is 24-page spreadsheet.
Bleau Decl., Exh. 8. Youstine, however, failedii@ct the court to specific portions of thy

spreadsheet that support its position. See Soua. Gas Co. v. iy of Santa Ana, 336

F.3d 885, 889 (9th Cir. 2003) (the paogyposing summary judgment must direct the
court's attention to specific, triable factsngeal references without page or line numbers

are not sufficiently specific); sealso Forsberg v. Pac. ftlowest Bell Tel. Co., 840 F.2d

1409, 1418 (9th Cir. 198&courts are not required to cortite record to find some reason

to deny a motion for summary judgment). Muovrer, a review of the spreadsheet does nc

1%

Dt

reveal on its face that Equilon failed to creduustine for credit card sales on the dates and

in the amounts identified by Youstine. N@s Youstine explained how the entries on thg
spreadsheet support its positiorhomw the evidence it cites isffigient to defeat Equilon's
motion for summey judgment.

In short, even viewing thevidence cited by Youstine inghight most favorable to
Youstine and drawing all inferences in Youstmfavor, the evidenas insufficient to
withstand Equilon's motion for summary judgmefrt order to avoid summary judgment,
non-movant must show a genuine issue of natiact by presentingffirmative evidence
from which a jury could find in his favor. EC., 559 F.3d at 929. A non-movant's bald
assertions or a mere scintilla of evidencéismfavor are both ingficient to withstand
summary judgment. _Id. Other than a gaheeference to a conclusory document,
Youstine did not offer any evidence substamgits claim that Equilon failed to credit
Youstine's account in the amowit$18,102.76for credit card sales for four separate day
in 2010." Youstinefor instance, has not submitted ammgdit card receipts showing the
total amount of credit card sales on the dayguestion or any bank account statements
showing that Equilon failed to relmarse Youstine for those sales.

-15-
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d. Conclusion
The Court concludes that Equilon has aumd its burden as the moving party to
come forward with evidence wdh would entitle it to a direetd verdict if the evidence
went uncontroverted at trial on its breach ahiract claim, and that Youstine has failed tg
demonstrate that a genuine dispute of mat&aclexists with resgct to this claim.
Accordingly, Equilon’'s motion for summary judgnt as to its counterclaim for breach of
contract against Youstine is GRANTED.
3. Declaratory Relief Claim
Equilon's third counterclaim seeks a @eation that the notices of termination
concerning the franchise and Youstine's R@IFR"appropriate” and in accordance with §
2802 and § 2804 of the PMPA. EquiloAs. Counterclaim 1 43. The Declaratory
Judgment Act provides that "[i]n a case of atwontroversy within itgurisdiction . . . any
court of the United States . . . may deckaeerights and other dal relations of any
interested party seeking sudéclaration, whether or notrther relief is or could be
sought." 28 U.S.C. § 220)(a"Basically, the question imach case is whether the facts
alleged . . . show that there is a substhnbatroversy, betweegparties having adverse
legal interests, of sufficient immediacy andlrg to warrant the issuance of a declaratory
judgment.” _Medimmune, Inc. v. Genenh, Inc., 549 U.S. 118, 127 (2007).
a. PMPA

The PMPA governs when ail company may terminate ifsanchise relationships.
See 15 U.S.C. 88 2801-2806he PMPA is intended to protect gas station franchise
owners from arbitrary termitian or nonrenewal of their franchises with large oll
corporations and gasoline distributors, &amdemedy the disparity in bargaining power
between parties to gasoline franchise contraBt.West Coast Products LLC v. May, 447

F.3d 658, 662 (9th Cir. 2006 The PMPA establishes minimum federal standards

governing the termination an@mrenewal of franchise relatidmps for the sale of motor
fuel by the franchiser or supplier of such full.; see also Clinkscales v. Chevron U.S.A.
Inc., 831 F.2d 1565, 1566 (hl€Cir. 1987). The Act reflés Congress' concern with
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"protecting franchisees, who geaky have inferior bargainig power when dealing with
franchisors, from unfair termination or nonrerawf their franchises.”" Carter v. Exxon

Co., U.S.A., 177 F.3d 197, 201 (3d Cir. 1999); see Pro Sales, Inc. v. Texaco, U.S.A.,

F.2d 1394, 1399 (9th €i1986). In order tprevent unlawful terminations or non-renewa

of franchise agreements, the PMPA "imposfes] requirements on franchisors. First, the

franchisor may terminate a franchise onlydertain statutorily prescribed grounds.

Second, the franchisee must be given adequatee of the franchisor's intent to terminate

the franchise."_Sun Refining & Mktg. Ce. Rago, 741 F.2d 67@72 (3d Cir. 1984).

The PMPA prohibits a service statibanchisor from termiating an existing

franchise relationship unless one of the conditgetdorth in 15 U.S.C. § 2802(b) has been

satisfied. BP West Coast Products, 447 Rt3662-663. Under the PMPA, a franchise

may be terminated if the franchisee fails Comply with any provision of the franchise,
which provision is both reasable and of material siditiance to the franchise
relationship, if the franchisor first acquiradtual or constructive knowledge of such
failure[:] (i) not more tlan 120 days prior to the date which notification of termination or
nonrenewal is given, if notifi¢en is given pursuant to secti@d04(a) of this title; or (ii)
not more than 60 days prior to the date omcWwimotification of ternrmation or nonrenewal
Is given, if less than 90 days natificatiorgisen pursuant to section 2804(b)(1) of this
title." 15 U.S.C. § 2802(b)(2)(A).

A franchise may also be terminated upftfhe occurrence of an event which is
relevant to the franchise relationship and assalt of which termination of the franchise g
nonrenewal of the franchise relationshipaasonable, if such event occurs during the
period the franchise is in effect and thenchisor first acquired actual or constructive
knowledge of such occrencel:] (i) not more than 120 y&aprior to the date on which
notification of termination ononrenewal is given, if notdation is given pursuant to
section 2804(a) of this title; or (ii) not mattgan 60 days prido the date on which
notification of termination or nonrenewal is givef less than 90 g& notification is given
pursuant to section 2804(b)(1) of thige." 15 U.S.C. § 2802(b)(2)(C).
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Section 2802(c) sets forth a nonexhausiisteof "occurrences" which qualify as
"events relevant to the franchise" upon whiermination is "reasonable" under section
2802(b)(2)(C), including the "failure by the franchisee to toatye franchisor in a timely
manner when due all sums to which the frasar is legally entitled.” 15 U.S.C. §
2802(c)(8). Should an event listed in 2802{ccur, the franchise may be terminated
without further inquiryinto whether the violation is sets enough to warrant termination.
Atlantic Richfield Co. v. Gueram820 F.2d 280, 283 (9th Cir. 1987).

The franchisee bears the burden of provirgtermination of the franchise or the

nonrenewal of the franchise relationship. BP West Coast Products, 3@t 663 n. 1.

The franchisor then besathe burden of going forward wilvidence to establish as an
affirmative defense that su¢brmination or nonrenewalas permitted under section
2802(b) 0r2803. _Id.
b. Termination of the Franchise Agreements
I Termination Under § 2802

Equilon contends that termination of thhanchise relationshiwas justified under §
2802 of the PMPA because "[w]here, as harpetroleum franchisee fails or refuses to
make timely payment of sums owed to thenfrhisor, the PMPA oegnizes this as a
ground for termination of the franchise retaiship on two separatdtexnative bases: (1)
as the occurrence of a 'relevastéent that justifies termination of the franchise relationsh
(15 U.S.C. § 2802(b)(2)(C)); artd) as a failure taomply with a reasoirde and materially
significant provision of the franchise agremmh (15 U.S.C. § 280R)(2)(A).)" Equilon's
Mtn. at 12.

As previously indicated, it is undisputdtat Youstine failed ttimely pay Equilon
all sums to which Eqlon is legally entitled under the tesnof the Franchise Agreements.
It is also undisputed thatgtilon sent Youstine a Notice ®&rmination on April 28, 2011,
which informed Youstine that ihtends on terminating the &rchise Agreements effective
July 31, 2011 based on Youstine's "contindeature to pay Equilon in a timely manner
when due all sums to whidkquilon is legally entitled, fowhich termination of the
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franchise is permitted under .. 88 2802(b)(2)(C) and 2802(c)(8 NOL, Exh. 7. This
letter also states that "[d]espite two writt@otices and numerous opportunities to exert
good faith efforts to cure, [Y@tine] remains in continuing brela of [its] obligation to pay
rent in a timely manner as required by Article 4 Lease. Therefore, . . . termination g
the Franchise Agreements and the franchiséi@akhip thereunder is also justified based
upon (a) Youstine's faite to comply with the terms tfie Franchise Agreements, for
which termination is permittepgursuant to PMPA Sectidi802(b)(2)(A). . . ."_Id.

Additionally, it is undisputed that Equil@ent Youstine a Supplemental Notice of
Termination on June 9, 2011, whictiammed Youstine that the purpose of the
supplemental notice is to advise Youstinatthintends on terminating the Franchise
Agreements effective June 30, 2011 rathan July 31, 201based on Youstine's
continuing inability to pay renh a timely manner._See NOLXEs. 7-8. The letter states
that termination on less than 90 days notice is reasonable because Youstine has subj
Equilon to increased exposure for additional fesit. NOL, Exh. 8.The letter notes that
since the date of the Notice of Terminatidoustine's rent check for the months March
and April 2011 was returnda; Youstine's financial ingution marked "Non-Sufficient
Funds." Id.

Youstine does not dispute that it has fatiedmely pay Equilorall sums to which
Equilon is legally entitled, or that its failure tinis regard is a proper ground for terminatig
of the franchise under the PMPA. See 15.G. 88 2802(b)(2)(C2802(c)(8). Nor does
Youstine dispute Equilon's contention thaiuétine's failure to pay amounts owing under
the Franchise Agreements ip@per ground for terminatiomder 8 2802(b)(2)(A) as such

conduct constitutes "[a] failudgy the franchisee to complyith any provision of the
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franchise, which is both reasonable andnaterial significance to the franchise
relationship.”_See 18.S.C. § 2802(b)(2)(Aj.

Instead, Youstine contends that a factugpdte exists as to whether the Notice of
Termination and Supplemental Notice of Teration are defective under the PMPA.
Specifically, Youstine argues that Equilon diot terminate its franchise in accordance
with the PMPA, for two reasons. Youstine'spOpt 13-14. First, Youstine argues that
Equilon was not entitled to terminate its frarsehbecause it knew or should have known
Youstine's failure to pay monthtgnt for more than 120 dapsior to giving notification of
the termination in violationf 8 2802(b)(2)(C)(i) of th& MPA. Id. at 14. Second,
Youstine argues that Equilon's terminationteffranchise was unlawful because the Notig
of Termination is defective insofar as it states that termination is based on the total
outstanding debt, most of which was more tha@ days old._Id. According to Youstine,
Equilon was only entitled to demand that Youstoay the debt which accrued within 120
days from the date of the Notioé Termination._ld. at 16The Court rejects Youstine's
arguments.

The evidence before the Court demonssdhat Equilon discovered in early
February 2011 that Youstine had not paiot feom July 2010 to February 2011. See
Styslinger Decl. 1 2-7. Youstine has notctigmy evidence supporting its contention thg
Equilon had actual or constructive notice ofugtine's failure to pay rent prior to early

February 2011. Nor is Youstisddald assertion in this regasdfficient to create a genuing

dispute of material fact for tlia Galen, 477 F.3d at 65&urther, it is undisputed that on o

about April 28, 2011, Equilon sent Youstiadotice of Termination, which states, among

other things, that Equilon is terminating fin@nchise due to a continuing "failure to pay

8 The Franchise Agreementsjtére Youstine to pay monthtrent and for products
supplied by Equilon. NOL, Exhs. 1-2. Thalgo provide that Equilon may terminate ther
based on Youstine's “failure tomply with any rovisiovfthereirﬂ, which .. . is both
reasonable and of material se']@mnce to the relationship under [the agreements].” Id.
The Court finds that Youstindailure to pay monthly rerdnd for products constitutes a
failure by Youstine "to comply with any @vision of the franchise, which is both
reasonable and of material sificeince to the franchise relationship,” and therefore is a
valid ground for termination. See HararaConocoPhillips Co377 F.Supp.2d 779, 791
(N.D. Cal. 2005); Zipper v. Sun Co.,dn947 F.Supp. 62, 67 (E.D. N.Y. 1996).
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Equilon in a timely manner whetue all sums to which Equihas legally entitled." NOL,
Exh. 7. Thus, contrary to Youstireetcontention, the Notice dermination complied with
the PMPA's 120-day rule. Was sent to Youstine withii?0 days from when Equilon
acquired knowledge of an occurrence that justife@mination, i.e., Hglon's failure to pay
all sums to which Eqlon is entitled, including rent paysmts for July 210 through April
2011. Equilon's Notification of Terminatiavas given on April 28, 2101, which is within
120 days from when Equilon dseered in early February 201iat Youstine had not paid
rent from July 2010 to Februa®p11. It was also sent within 120 daysriravhen Equilon
discovered that Youstine had not paid fentMarch and April 2011. Youstine has not
cited any evidence or authority demonstratimgt Equilon failed to comply with the 120-
day rule.

To the extent the 60-dayleuapplies because Equilon shortened the notice periog
less than 90 days in its JuBe2011 Supplemental Notice dérmination, the Court finds
that Equilon has complied withe 60-day rule because Equilacted on an occurrence tha
justifies termination within 6@days of actual or constructikmowledge of the occurrence.
See 15 U.S.C. § 2802(b)(2)(C)(iiThe Supplemental Notice of Termination was sent to
Youstine within 60 days from when Equilacquired knowledge of Youstine's failure to
pay Equilon in a timely manner wh due all sums to which Eidpn is legally entitled._See
15 U.S.C. 88 2802(b)(2)(C), 28@2(8). Within the 60-day pexd prior to June 9, 2011,
Youstine continued to fail tomely pay Equilon all sum® which Equilon is legally
entitled, including monthly rent for June 2013ee Schaeffer Decl. § 7; NOL 15. While
Equilon had notice of Youstine's payment défptor to 60 days before its Supplemental
Notification of Termination wa sent, Youstine's continuing failure to pay amounts due
under the Franchise Agreements constitutggng violations othe agreements which
justify termination under the PMPA. Seed&Vlon U.S.A., Inc. vFinn, 851 F.2d 1227,
1230-1231 (9th Cir. 1988) (eadew breach of the lease by the franchisee is a separate

violation of the lease with franchisor and citages a separate ground for terminating the

lease under the PMPA): California Petroleum Ebsttors Inc. v. Chevron U.S.A. Inc., 589
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F.Supp. 282, 287-288 (D.C. N.¥984) (franchisee's failute pay amounts due constitute
ongoing default and ongoing franchise violatiémsfailure to make payments are separat
occurrences of non-compliance which are grauiod a franchisor to exercise termination

rights); Gruber v. Mobil Oil Corp., 570 Fup. 1088, 1092 (E.D. Mh. 1983) ("When the

alleged failure to conform with the leaseiggoing, occurring withimnd prior to the 120-
day limitation, then the breachimyent is not considered stalmyt rather, viewed as a new|
ground for terminating the relationship eacheithe franchisee fait® comply."); Cal.
Petroleum, 589 F.Supp. at 288 ("each oé@bn's repeated unsuccessful efforts to
negotiate payment or a guarantee of thistanding balance on California Petroleum's
account, gave rise to a neweew of noncompliance"). Indegdhile the PMPA is intended
to erect a time bar to termination based'a@d and long forgtien events," the time

limitations are not intended to preclud&anchisor from exercising termination rights

based on events that are repeat occurrences of previously waived franchise violations.

Chevron, 851 F.2d at 123%kesalso Wisser Co., Inc. v. Midd Oil Corp., 730 F.2d 54, 60
(2d Cir. 1984).

To the extent Youstine argutsat the notices of termination are defective becaus
they are based on the entire past-due debtaad of the debt that accrued within the
applicable notice period, the Couejects this argument. As pointed out by Equilon, whi
the notices mention the entire past due balancé the date of the respective notices, the
do not state that termination is based on the failure to pay the entire past due debt. N
Exhs. 7-8. The notices specifically stdtat termination i®ased upon Youstine's
"continuing failure to pay Equilon in a timetganner when due all sums to which Equilorn
is legally entitled."_Id. Moreover, evessaiming the notices ¢érmination could be
construed as being based on the entireghastebt, Youstine has not cited any authority
holding that this is improper. The plain langaaf the statute provides that a franchisor
may terminate the franchise for "failure by thhanchisee to pay to the franchisor in a
timely manner when due all surttswhich the franchisor is legally entitled" so long as th
franchisor acts within120 days thfis "occurrence" if ninetgays termination notice is
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given and within sixty days if less thamaty days termination notice is giveh5 U.S.C.
88 2802(K(2)(C), 2802(c)(8);_see California Peteum, 589 F.Supp. at 285, 287-288

(finding that franchisor properierminated franchise for faile to pay all outstanding debt
including debt that accrued side the 60-day notice periochncluding that franchisee's
repeated failure to pay amounts past due cotestitan ongoing violatiogiving rise to an
occurrence of an evethat breached the agreementteime it occurred). There is

nothing in the statute that prohibits a franchisor from terminating a franchise based on

franchisee's failure to pay all sums due andthgwincluding sums that accrued both inside

and outside the applicable notice period.r Nas Youstine cited any case law supporting

its position.
il. Notification Requirements Under § 2804
Equilon contends that it properly termiadithe Franchise Agreements because it

complied with the notice requirements under 8§ 28B#'s Mtn. at 16-17. In response to
the instant motion, Youstine does not digpbtjuilon's contention that the manner and
form of notification provided satisfies theasitory requirements siirth in 15 U.S.C. §
2804(c). Instead, Youstine argues that Eoquviolated the PMPA's notice requirements
by shortening the termination date to less ®@wmlays. Youstine's Opp. at 18. According
to Youstine, there is no evidemthat it was reasonable or necessary for Equilon to redu
the timing for termination from Julyl, 2011 to June 3@011. Id.

A valid termination under the PMPA musimply withthe notice requirements in §
2804. 15 U.S.C. 8§ 2802(1)(A). Section 2804 provides, in relevant part:

Prior to termination ofny franchise or nonrenewal of any franchise

relationship, the franchisor shall furhigotification of sah termination or

such nonrenewal to the franchisee wha garty to such franchise or such

franchise relationship--

(1) in the manner described in sabson (c) of this section; and

(2) exceﬁt as provided in subsection (bjro$ section, not less than 90 days
prior to the date on whicsuch termination or nonrenewal takes effect.

(b) Additional requirements applicable to franchisor
§1) In circumstances in which it woulibt be reasonable for the franchisor to

urnish notification, not less th&0 days prior to the date on which
-23-
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termination or nonrenewal takes effeas required by subsection (a)(2) of
this section--

(A) such franchisor shall furnish natétion to the franchisee affected

thereby on the earliest date on whiamishing of suchotification is
reasonably practicable. . . .

15 U.S.C. § 2804(a)-(b).
"The purpose of the PMPA's notice of teration requirements i® give the dealer
sufficient advance notice of the impending teration so that he can make appropriate

arrangements. Desfosses v. Wallace Energy, 836 F.2d 22, 29 (1€lir. 1987). Section

2804(b)(1) was included in the statute to dispamifie the lengthy 90-day notice
requirement where, for example, a franchisemmitted serious defaults of the franchise
agreement. Wisser, 730 F.2d at 60.

Having reviewed the notices of terminatidime Court finds thathey comply with
the "[m]anner and form of notification" requments set forth in 15 8.C. § 2804(c)._See
NOL, Exhs. 7,8. The Court also finds thatile the PMPA generally requires 90 days
notice, it was reasonable for Equilon to provieles than 90 days notice in light of the
circumstances of this case. darly February 2011, Equilonformed Youstine that it owed
Equilon for unpaid rent in the amount of $18%6. After several months of unsuccessfull
trying to collect the amourmwed by Youstine, Equilon noi#d Youstine in a letter dated
April 28, 2011 that its franchise would bertenated on July 31, 24 (i.e., 94 days notice),
when Youstine's account balance had ince#3&169,218.65. Following Youstine's
receipt of the Notice of Termination, Youstipaid rent for May 2001 but did not pay its
account balance. In mid-M&@11, Youstine sent Equilancheck in the amount of
$28,914, which was returned in late-Mayrked "Non-Sufficient Funds." Youstine also
failed to pay monthly rent for June 2011. Thasorder to avoid ticreased exposure for
additional lost rent," Equilonotified Youstine in a letter datelune 9, 2011 that it was
terminating the franchise relationship etfee June 30, 2011. NOL, Exh. 8.

Under these circumstances, Equilon wasified in shortening the notice period to

avoid further losses. See tdea, 377 F.Supp.2d at 792 (d8ys notice justified where
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plaintiff failed to pay two mothts rent and other charges); by Oil USA, Inc. v. Brooks
Hauser, 820 F.Supp34, 443 (D. Minn. 1993) (14 daystice justified where amount due

and owing increased from $33,148.to $41,376.42 within fouweeks of giving 90 days
notice); Loomis v. Gulf Oil Corp., 567 F.Su@®1, 597 (M.D. Flal984) (less than 90

days notice of termination justified whererfchisee developed a deéncy of $56,233.52
in 30 to 60 days); Cal. Petroleum, 589 upp. at 289 (finding 16 days notice proper wher

franchisor demanded payment four months). The Court finds that Youstine's continue
failure to timely pay all sums to which &ipn is legally entitled to, despite numerous
demands for payment over several months sisreus default of the Franchise Agreemer
that justified accelerating the notice of termiaatin order to avoiddditional deficiencies.
Youstine, for its part, does not contend thatould have paid its account balance had it
been given the full 90 days notice. Inde¥dustine admits that voluntarily surrendered
the Station on June 17, 2011, approximately weeks prior toéhe June 30, 2011
termination date. See Youstine's AnsweEquilon's Am. Counterclaim  23.

To the extent Youstine argues that Egoigatermination of its franchise was not
made in good faith and in the normal cour§business in violation of § 2802(b)(3)(D)
because the termination was a pretext to deprinustine of its statutory right to exercise
its ROFR, Youstine's Opp. at 20-21, the Cousats this argument. Section 2802(b)(3)([
concerns "grounds for nonrenewal of a franchedationship." This case does not involve
the nonrenewal of Youstine's frehise. Instead, Youstine terminated the franchise unde
2802(b)(2)(C) and § 2802(c)(8)rftfailure by the franchisee foay to the franchisor in a
timely manner when due allisi$ to which the franchisor is legally entitled." Moreover,
even assuming for the sake of argument §n2802(b)(3)(D) applie® the instant case,

Youstine did not cite any evidence demoatstig that Equilon's termination of the

franchise was in bad faith or was otherwise dasi@ pretext to deprive Youstine's statutory

right to exercise its ROFR. To the contrahg evidence befe the Court establishes that
Equilon terminated Youstine'sainchise for its failure to timely pay Equilon all sums to
which Equilon idegally entitled.
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C. Termination of Youstine's ROFR

Equilon's third counterclaim seeks, amatiger things, a determination that its
termination of Youstine's ROFRas "appropriate." Equitds Am. Counterclaim § 43.
Equilon contends that it properly terminatédustine's ROFR as a matter of law because
Youstine failed to satisfy all past due des#dsrequired by Article 4(a) of the ROFR
contract. Equilon's Mtn. at 18-19. Howevas,pointed out by Yous#n Equilon failed to
submit the ROFR contract in support of itstion. Youstine's Opp. at 22-23. According
to Youstine, because Equilon failed to sutiifms document or any other evidence to
support its position, Equilon's moti must be denied. Id. at 23. In its reply brief, Equilo
does not dispute that it failed to submit the ROFR in support of itdmoln fact, Equilon
provides no argument in its reply brief witspect to this aspect of its motion.

By failing to submit the ROFh connection with its mving papers, Equilon failed

to sustain its burden to show that "theraasgenuine dispute as amy material fact" and

that it "is entitled to judgment as a matter af.la Fed.R.Civ.P. 56(a). When, as here, the

party moving for summary judgment would bea Hurden of proof at trial, it must come
forward with evidencevhich would entitle it to a directegerdict if the evidence went

uncontroverted at trial. C.A.Rransp. Brokerage Ca®13 F.3d at 480. In such a case, th

moving party has the initial burden of establishing absence of a gana issue of fact on
each issue material to tase._ld. Accordingly, becauSquilon has failed to sustain its
initial burden under Rule 56, Equilon's motiom smmmary judgment de this aspect of
its declaratory relief claim is DENIED. Seerdar, 877 F.2d at 731f{ihe movant fails to
sustain its initial burden, no defenseatoinsufficient showing is required).
d. Conclusion
The Court concludes that Equilon has demastt that it is entiéld to a declaration

that its April 28, 2011 Noticef Termination and its June 9, 2011 Supplemental Notice ¢

% In light of the Court's ruling, the Court declines to address Youstine's contentig
that Equilon waived its right to terminate ROFR and/or is equitably estopped from
terminating its ROFR.

-26-

—

e

n




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

Termination complied with § 280&nhd 8§ 2804 of the PMPA asmatter of law. Equilon,
however, is not entitled to a declaration tih@roperly terminate® oustine's ROFR as a
matter of law. Accordingly, Equilosmotion for smmmary judgment on its third
counterclaim for declaratory relief GRANTED IN PART AND DENIED IN PART?
.  CONCLUSION

For the reasons stated aboMe|S HEREBY ORDERED THAT:

1. Equilon's motion for partial sunary judgment is GRANTED IN PART
AND DENIED IN PART. Summaryudgment is granted in favor of Equilon on its breac
of contract counterclaim. Equilon is entitieddamages in the amoiuof $167,774.33.
Summary judgment is also gradtm favor of Equilon on itsleclaratory relief claim to the
extent it seeks a declaration that its April 2811 Notice of Termination and its June 9,
2011 Supplemental Notice of Terminatiommgaied with § 2802 ang§ 2804 of the PMPA
as a matter of law. Equilomsotion is denied to the extemtseeks a declaration that it
properly terminated Youstine's RORER a matter of law.

2. This Order termates Docket 96.

IT IS SO ORDERED.

Dated3/11/13 ‘Z‘“ﬂl‘%
SAUNDRA BROWN ARMETRONG

United States District Judge

10 At the end of its movingapers, Equilon argues in a conclusory fashion that
Youstine's amended counterclaitack merit. Equilon'sotice accompanying its motion
does not state that it is mog for summary judgment oroustine's counterclaims. Nor
does Equilon argue in its mang or reply papers that it seeks summary judgment with
respect to these counterclaimihus, to the extent Equilaequests summaijudgment on
Youstine's counterclaims, theo@t finds that such requestnst properly supported, and
therefore lacks merit. Seedep. Towers of Wash. v. WasB50 F.3d 925, 929 (9th Cir.
2003) ("Our adversarial system relies ondldgocates to inform ¢hdiscussion and raise
the issues to the court.").
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