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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

DRr. MICHAEL A. WEINER P/K/A Michael Case No.: 10-CV-05785 YR
Savage and 8vVAGE PRODUCTIONS INC.,
ORDER GRANTING PLAINTIFFS ' MOTION TO
Plaintiffs, CONFIRM ARBITRATION AWARD; DENYING
DEFENDANT'SMOTION TO VACATE

VS. ARBITRATION AWARD:; AND CONFIRMING
ARBITRATION AWARD

ORIGINAL TALK RADIO NETWORK INC. D/B/A
Talk Radio Network Inc.,

Defendant.

This dispute arose when Defentl®riginal Talk Radio Network Inc., doing business as
Radio Network Inc. (“Talk Radio Network”), attemptéo exercise a “right to match” provision in
independent contractor agreemeiithwadio personality and Plaintiiih this action, Michael Savag
Plaintiff believed that Talk RadiNetwork failed to exercise itgyht to match properly; Defendant
disagreed and sent an arbitration demand pursuantaobitration provision in the parties’ contra
Plaintiffs Dr. Michael A. Weineand Savage Productions Inc. (eallively “Savage” or “Plaintiffs”)
filed this action in federal district court séed various declaratoryflgments. The matter was
stayed pending arbitration attte parties arbitrated the dispute. On September 27, 2012 the
arbitration panel issued its written arbitration asdviarminating the partiegontract and awarding
Savage over $800,000 in withheld compensation.

Savage filed a Motion to Confirm the Arlztron Award and Defendant filed a Motion to
Vacate the Arbitration Award. The Caureard oral argument on January 15, 2013.

Having carefully considered the papers submitted and the argument of counsel, for thy
reasons set forth below, the CoDENIES the Motion to Vacate the Arbitration Await@RANTS the

Motion to Confirm theArbitration Award andCoONFIRMS the Arbitration Award. Unless an
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arbitration award is vacated, modified, or coreelctit must be confirmed. Talk Radio Network
proffers unsupported allegations of misconduct whliamot satisfy any of the grounds specified
U.S.C. 8§ 10(a) for vacating an arbitration awarthe standard is high and Talk Radio Network h
not met its burden. Therefore, the CABRANTS the application to confirm the arbitration award
l. BACKGROUND

Plaintiff Dr. Weiner, who is professionalknown as Michael Savage, is a nationally

no

AS

renowned talk-radio host and star of “The Michaalage Show,” which is syndicated by Defendant

Talk Radio Network. (Complaint  1.) Therp@s’ contractual syndicator/talk show host
relationship began in January 2000 and contrtbereafter until at least December 201d. { 8.)
The parties entered into another agreemeB002 (“2002 Agreement”), which was subsequently
extended.

The 2002 Agreement included a “right to matpidvision allowing TalkRadio Network to

match any offer to Savage to serve as a radisopeality elsewhere. The 2002 Agreement was s

expire December 31, 2010. Prior to December 20idah Talk Radio Network’s encouragemen,

Dr. Savage sought proposals fradifferent radio syndicators.ld. 1 1.) In November 2010, one st
competing radio syndicator, Couds LLC (“Courtside”), made an offer for Savage’s services, §
reflected in a “Term Sheet” (“Courtside Term Sheet”).

On November 17, 2010, pursuant to the 2002eAgrent, Savage tendered the Courtside
Term Sheet to Talk Radio Network, which represetttatlit would exercisés right to match. By
exercising the right to match, the 2002 Agreemeqtired Talk Radio Network and Savage to
continue their syndicator/talkiew host relationship for a two-year term commencing January 1
2011 under the basic terms outlined in the Courtside Bdreet. Thereafter, the parties attemptg
adopt a more formal and definitive documentatiothefr new agreement that would conform to {
terms set forth in the Courtside Term Sheet. mythis process disagreements arose—some re
to what should or should not be included infitrenal documentation of the Courtside Term Sheq
and some related to events and activities pnegdtie Courtside Term SheeTalk Radio Network
sent an Arbitration Demand to Plaintiffs seekindnéwe these differencessmved pursuant to the

Arbitration Clause in the paes’ 2002 Agreement.
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A. INITIAL DISTRICT COURT PROCEEDINGS

Plaintiffs filed their Complaint in Federal District Court seeking declaratory judgments
Talk Radio Network failed to exercise its rightt@tch the Courtside Ter8heet properly and tha
the 2002 Agreement and Arbitration Provision thergere unenforceable. The Complaint allegg
that “TRN [Talk Radio Networkpurports to have exercised itght to match, pursuant to the
parties’ agreement, but the agment it proposed to Dr. Savalpes not match the terms of the
Courtside offer. Not only does the TRN propasatl match the Courtside proposal in terms of
financial upside, but it includes anti-competitive psians that are illegal, limits Dr. Savage’s
valuable negotiating rights, and imposes additioerahs that are not caxihed in the Courtside
proposal.” (Complaint T 1.)

Talk Radio Network moved to compel arhtion pursuant to the 2002 Agreement. The

that

S

Arbitration Clause in the 2002 Agreemt provides “Arbitration: In #hevent that there is a dispufe,

that is not covered specifically herein, regagdany and all matters relating to our business
relationship, it is agreed that tdespute shall be resolved by bindiagpitration.” By Orders dated
March 14, 2011 and April 22, 2011, the case was sarbitration and theaurt proceedings were
stayed.

B. ARBITRATION PROCEEDINGS

The parties arbitrated through the Ameriéabitration Association (“AAA”). The
arbitration panel (“Panel”) consesl of three members, Roy RifkiRichard Idell, and Robert Nau
(“Arbitrator Nau”). Sandra Ma&hall was the case manager (“Case Manager Marshall”) assigng
the parties’ case.

Notwithstanding their dispute, dippears that Savage conied hosting his talk show, and
Talk Radio Network continued syndicate his show nationwide. aliso appears that during the
course of the arbitration proceedings Talk Radetwork began withholdg substantial amounts g
Savage’s compensation with the expectationithabuld prevail at arbitration and be awarded

damages in amounts far exceeding what it was withholding.
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1. Interim Awards
The Panel issued two interim awards beforssiied its final award on the merits of the
parties’ dispute. In the fitsnterim award, issued in Septber 2011, the Panel found that Sectio
2855 of the California Labor Code regardlmgitations on personal séce contracts was
inapplicable and that Oregon law governed théigx contractual rektonship. In the second
interim award, issued on March 21, 2012, the Pimmd that Talk Radi Network effectively

exercised its right to match the Courtside T&eet. (Mot. to Vacate, Ex. 2 (“Second Interim

Award”).) Even though both inten awards were decided unanimoubiythe Panel, Arbitrator Nau
issued a dissent in the Second Interim Awarigrrng back to the September 2011 Award, stating

the decision was wrong and that Section 2855 oC#ildornia Labor Code regarding limitations gn

personal service contracts is applicable to the parties’ contractual relationship.

The parties then submitted the remaining matters to the Panel: “All claims, whether a
by contract, tort, or statute, @onnection with any pty’s alleged non-performance of any and all
agreements between the parties including, bulimgded to, any agreement resulting from the
matching of the Couride Term Sheet.”

2. “Threatening” emails; “ex parte” canmunications; and pretrial motions

By all accounts the arbitration process Wagy and acrimonious. Based on the vitriolic

language used by the parties ipittbriefs, the acrimony has camiied into the award confirmatior]

process with the district courThis subsection provides context ftalk Radio Network’s attacks ¢n

the integrity of those proceedings, whistthe basis for its motion to vacate.

During a May 29, 2012 telephone status confezen which the Pahand all parties
participated, Arbitrator Nau suggesdtthat the parties meet and amdn witness subpoenas and {
Savage’s attorney would email the Panel and dpgasounsel with a list gbotential withesses to
subpoena. On June 1, 2012, Savage’s attorneyvetlaip on Arbitrator Nas'instruction to email
the witness list, and emailed atiunsel and the Panel withe subject line “peNau’s Instruction.”
In its Motion to Vacate, Talk Radio Network hasraduced the header and subject line of this er

as circumstantial evidence tisdvage’s attorney had impropet partecommunications with a
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member of the Panel and accuses that Parmabme Arbitrator Nau, oproviding unspecified
instructions to Savage SéeMot. Vacate 16-17.)

The hearing on all remaining issues oraliy was set for July 3 through 13, 2012 but
following that May 29, 2012 telephe conference the hearing wamtinued to August 13 through
16, 2012. (Def.’s Ex. 4.) On July 20, 2012, Savegyg an email to Case Manager Marshall
complaining of the costs and delay in the resotubf the arbitration proceedings, which had bed
in the spring of 2011. (Mot. to Vacate, Ex. 18.)

In July 2012, the parties exalged the documentary evidence they intended to offer at t
hearing. Savage believes that “instead of arging numbered and labeled exhibits for the heali
the arbitrators got such binddyst plaintiff got thousands of dyped and unlabeled documents.”

(SeeSavage’s Opp’n at 13; Horowitz Dec. 19 4th¢usands of hearing documents, unlabeled, n

described and unorganized, were deohpn plaintiff’'s counsel”).) Sage filed a motion to exclude

all of Talk Radio Network’s documents as a sancti@eeSavage’s Opp’'n, Ex. 7.) A ruling on th
motion was deferred until the arlaitron hearing, at which time the motion was decided in Talk
Radio Network’s favor, as the motion was denied.

In the July 2012 document exchange, Talk Badietwork produced 20 dio recordings tha
Talk Radio Network had made of Savage duoffaair breaks in his radio show, and without
Savage’s knowledge or consent. (Horowitz OFE36-37.) Savage filednaotion to exclude the ug
of the audio recordings as illeabbtained on the basis thatdio recordings made without his
knowledge or consent violated California privacy laBegSavage’s Opp’n, EX6.) Savage also
accused Talk Radio Network and onetsfattorneys of criminal conduct.

Savage moved for recusal of a member efRlanel who had a pribusiness relationship

with the law firm of the attorney Savage wamsv accusing of criminal conduct in relation to the

14| relied on arbitration to bkess costly and quicker thati§] the courts. It is now 19 months late
and $800,000 later and | am tied up in this endless nW&y? Because thehitrators did not kno
my industry-radio. One of them was in direonflict by having done prior cases with the opposi
attorney. ... My finances haween drained. Is this the jusi&AA wants publicized? ... | will
take it to the public and ask my millions of listemand readers to call and write in with their
‘arbitration horror stories.”
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audio recordings. According to Saea this “took a potential confli¢at the start of the arbitration
and made it an actual conflict assthrbitrator was being askealy(my motion), to find misconduct
criminal conduct, conduct as part of a civdhspiracy between defendant and the lawyer.”
(Horowitz Dec. 1 39.) The Panel denied Savagetion for recusal. @age’s Opp’n at 11.)

On July 21, 2012, Savage emailed Case Mandgeshall to complaimbout the volume of
exhibits submitted by Talk Radio Network, which “aisoluded the illegal recordings.” (Mot. to
Vacate, Ex. 19.) In the same email, Savage taimgd again about the &3 and delays in the
arbitration. [d.)

On July 22, 2012, Savage sent three emaizatge Manager Marshathe first of which
demanded dismissal of Talk Radio Network’s coghytinfringement claims agnst him. (Mot. to
Vacate, Ex. 20.) Approximately one-hour lat®éavage sent a second email to Case Manager

Marshall as a post script: “P.$he arbitrators were wrong on thetdam Code issue ...,” referring t

O

the September 2011 Interim Award in which the Panled against Savagm the applicability of
the California Labor Code. The third email Savaget to Case Manager Marshall on July 22, 2012
complained that a member of the Pankbm Savage sought to recuse was biased.

The above-referenced emails that Savageteedse Manager Marshall were shared witlp
opposing counsel and the Papgobr to the arbitration heanin AAA management addressed
Savage’s emails and complaints. Talk Radio Netwaver complained that the emails affected the
AAA, the Panel or would otherwise compromise ititegrity of thearbitration proceedings. Talk
Radio Network first raised these issues m ithstant proceedings to vacate the award.

3. The Award

A hearing on all remaining issues was hefdAugust 13, 2012. Most of the evidence wa

U7

submitted in advance of the hearing by declaratiThe arbitration awdrstated that “[t]he
declarations offered by both sidesre lengthy and the evidence voluminous. However, with very

few exceptions, the testimony was unpersuasagckithg in credibility, si-serving, lacking in

foundation, highly speculative, unrddi@ hearsay, and not the least bit probative of the elements of

any claim arising under conta tort, or statute.” (Mot. Vacate, Ex. 1 at 4 (“Award”).) In particy

the claims of lost ad revenue allegedly calusg Savage’s offensive on-air comments were

ar,
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unsupported and speculativdd.] “[T]he only claim supported byompetent, credible evidence”
was for withheld compensation due Savadd.) (The Panel found that the nature of the breach
material, and accordingly supported terntima of the partiesagreement. Id. at 5 (citing
Restatement (Second) of Contra€segon case law; and Witkin @umary 10th (2005) Contracts)

On September 27, 2012, the Panel issued its decision on the substantwefries parties’
claims, granting Savage relief ais key claims and denying all ®alk Radio Network’s claims.
The Panel found that Talk Radio Network had matigrbreached the contract when it withheld
Savage’s compensation and that this breach all@sedge to terminate tiparties’ contract. The
Panel ordered Talk Radio Network to pay&ze $862,454.92 plus money owed from January 1
2012 through September 27, 2012 and termindtegdjeeements betwedhe parties.

The Panel's Award was as follows:

1. Responder®TR [Talk Radio Network] shall pay to Claimants Weiner
and SPI the sum of $745,543.80, plus intetesteon at the rate of 9% per annum
from February 29, 2012, to the date of this Award in the amount of $38,788.70.

2. Within 60 days of the date of this Award, OTR shall pay to Claimants
any and all compensation due and owing utiderformula set forth in paragraph 3 of
the Courtside Term Sheet fitre period of January 1, 2012, to the date of this Award.

3. Within 60 days of the date of this Award, Respondent OTR shall
deliver to Claimants all archived tapes arler “recordings” of “The Michael Savage
Show” as that term is defined in paragraph 14 of the Host Agreement.

4. Except as otherwise set forthtimis Award, any and all agreements
between the parties (including, but not lirdit®, the Host Agreement, as extended,
and any agreement based upon the matcloedt§ide Term Sheet) and any future
obligations arising thetmder are hereby terminated.

5. The administrative filing and case service fees of the AAA, totaling
$33,500.00, shall be borne as follows: entirely by The Original Talk Radio Network,
Inc.. (sic) The other administtive fees of the AAA, ttaling $600.00, shall be borne
as follows: entirely by The Oriigal Talk Radio Network, Inc.sfc] The fees and
expenses of the arbitrator(s), total®tR9,244.78, shall be borne as follows: entirely
by The Original Talk Radio Network, Incsig]

Therefore, The Original Talk Radio Netvk, Inc. shall reimburse Claimants an
additional sum of $79,122.42, repeesing that portion of saifites and expenses in
excess of the apportioned costs previoustyrred by Claimants. Otherwise, the
parties shall bear their own attorney’s fees and costs.

(Award at 5.) AAA also returned ovene-third of the arbitration deposit.

was

N




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Savage filed a motion to confirm the Award. f@sant then filed its motion to vacate the
Award. Talk Radio Network asssrthat the Award is entirelyrational and only could have been
procured by the threats and intimidat contained in emails that Gege sent to the Panel and the
entire AAA?

. LEGAL STANDARD

The role of the courts in reviewing arlaition awards is extremely circumscribesiouthern

California Gas Co. v. Util. Wders Union of Am., Local 132, AFL-C|@65 F.3d 787, 792 (9th Cir.

2001) (citingStead Motors v. Auto. Machinists Lod§86 F.2d 1200, 1208 n. 8 (9th Cir. 1988 (
bang). The confirmation of an arbitration award is meant to be a summary proce€ddgs K.B.
Investments, Inc. v. Wilsp826 F.3d 1096, 1105 (9th Cir. 2003). Section 9 of the Federal Arbit

Act (“FAA”) provides that when msented with an application to confirm an arbitration award, t

district court “must grant an order unless the awaxédated, modified, or eected.” 9 U.S.C. § 9.

“Neither erroneous legal conclusions nor unsubstantiated fdetdalgs justify federal court
review of an arbitral award.”Bosack v. Soward86 F.3d 1096, 1102 (9th Cir. 2009) (quoting
Kyocerg suprg 341 F.3d at 994). Rather, grounds for vacating an award are limited to those
specified by statuteHall St. Associatesuprg 552 U.S. at 584 (holdg Section 10 provides the
FAA'’s exclusive grounds for vacatur of an arbitration award).

The FAA authorizes courts to vacate an award:

(1) where the award was procureddwyruption, fraud, or undue means;

(2) where there was evident partiality or corruption in the arbitrators, or either of
them;

? Talk Radio Network also submits some of évidence it offered in the arbitration proceeding,

including declarations of its groyees chronicling allegedly abus conduct by Savage. Althoug
it purports to offer this evidence to demonstthtd the Panel was corrupted, unduly influenced 4
issued an irrational Award, Talk Radio Network impermissibly seeks judicial review of the
sufficiency of the evidence. Judicial reviewasbitration awards under the FAA does not includg
evidentiary appealsHall St. Associates, L.C. v. Mattel, Ing.552 U.S. 576, 588 (2008) (“Any otH
reading [of the FAA] opens the door to the fulledegal and evidentiaryppeals that can ‘render

informal arbitration merely a prelude to a meteanbersome and time-consuming judicial review
process’™) (quoting<yocera Corp. v. Prudential-Bache Trade Servs., 1841 F.3d 987, 998 (9th

Cir. 2003))). Accordingly, the Court de@ot take a position on this issue.
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(3) where the arbitrators were guiltymisconduct in refusing to postpone the
hearing, upon sufficient cause shown, orgfusing to hear evidence pertinent and
material to the controversy; or of anyhet misbehavior by which the rights of any
party have beeprejudiced; or

(4) where the arbitrators exceeded their powarsp imperfectly executed them that a
mutual, final, and definite award upon the subject matter submitted was not made.

9 U.S.C. § 10(a).
. DISCUSSION

Talk Radio Network argues that all four grouridisvacatur are presehere. It argues that

“Savage’s threats and intimidati against the AAA establishes the context and motivation for what

is otherwise an entirely irrational Final Award.” RIN's Reply at 2.) First, it claims that Savage

threatened and intimidated the Panel and corruptedrtiitration process itself, thereby procuring an

award favorable to Savage by fraud and undue means. As to the second grounds for vacatur, Sa

argues that, as a result of Savadbreats, the AAA pressuredeiranel to decide the case in

Savage'’s favor, then the Panel “bowed to presisare the AAA” and therefore, the Panel lacked

impartiality. As to the third ground for vacatur, T&kdio Network argues that the Panel is guilty of

misconduct for failing to provide a reasoned coasation of the “ovenlvelming evidence” Talk
Radio Network submitted to establish its clairR#nally, as to the fourth ground for vacatur, Talk]

Radio argues that the Panel eabed their powers by when it awarded Savage money damage

released Savage from the partieshtract. As set forth belowalk Radio Network has provided no

evidentiary support for its claims of corruptioradd, undue influence, anisconduct, or any reasgn

to conclude that discovery will uncover such evidehce.
A. CORRUPTION, FRAUD, OR UNDUE M EANS.
The first ground on which to vacate an arhitma award is where the award was procured

corruption, fraud, or undue mean9 U.S.C. § 10(a)(1).

In order to justify vacating aarbitration award on the basisfohud, the objecting party must

show byclear and convincing evidence that the fraud was (1) ndiscoverable by due diligence

before or during the proceeding, and (2) matly related to the submitted issuA.G. Edwards &

% The parties filed a joint letter brief where T&kdio Network asks fdeave to conduct this
discovery so that it may support iteegations of misconduct with evidence.

by
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Sons, Inc. v. McCollougl®67 F.2d 1401, 1404 (9th Cir. 1992¢rt. denied506 U.S. 1050 (1993)
(citing Lafarge Conseils Et Etudes, SvAKaiser Cement & Gypsum Cor@g91 F.2d 1334, 1339

(9th Cir. 1986)). An appearano&impropriety is not sufficient testablish fraud or bias under the

FAA. Arizona Elec. Power Co-op v. Berkel®@ F.3d 988, 993 (9th Cir. 199B)ac. & Arctic Ry. &
Nav. Co. v. United Transp. Unip@52 F.2d 1144, 1148 (9th Cir. 1991) (citihgyota of Berkeley v
Automobile Salesmen’s Unio834 F.2d 751, 755 (9th Cir. 198¢kgrt. denied486 U.S. 1043
(1988)).

“Undue means” “connotes behavior thainmsmoral if not illegal ... something wrong,
according to the standards of morals which the law enforcAsE. Edwards & Sonsuprg 967
F.2d at 1403. To vacate an award on the grountishaiue means” the proponent must show thga
the “undue means” was not discoaiele before the award was maxe that it caused the award t
be given.ld. at 1404. Courts will vacate an award onlyere the objecting party has demonstraf
that the misconduct actuallygudiced the party’s rights.

Here, the “evidence” proffered falls far shorttoé required clear and convincing standarg
necessary to vacate an arbiwataward procured on the ground of fraud or undue means. TalK
Radio Network argues th&avage’s threateningX partecommunications, which materially relats
to issues in the arbitration, azkear and convincing evidence ofdfid’ and ‘undue means.” (Mot.
Vacate 17.) It argues thata]p Savage recognized, the AAAparticularly susceptible to bad
publicity” and accuses the AAA of pressuring the Panell®in Savage’s favoto avoid the publid
relations disaster that was beingetiitened by such a popular radio belg.” (TRN Reply at 3.) O
this basis, Talk Radio Network asserts thatAlward was procured by “corruption, fraud, or und
means,” and must be vacated.

The proffer fails because the evidence oncWiTalk Radio Netwdk relies not only was
known to Talk Radio Network in advance of thbiaation hearing, but the parties and the Panel
discussed the emails that Savage sent to Masager Marshall. Talk Radio Network never moV
for recusal of any member of the Panel, Caseddar Marshall, or the AAA. Having received a
adverse ruling, Talk Radio Network now arguest ith“could not possiblassess the effect and

prejudice of theex partecommunications until the Final Awaveas issued” and speculates that th

10
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AAA pressured the Panel to rule in Sgea favor. (TRN Reply at 3 (“Thex partecommunication
give rise to a reasonablda@nence that the Panel boweda@ssure from the AAA.”).)

Talk Radio Network has no actualidencehat Savage’s emaiispacted the Award. As
Savage notes, the subject matter of the allegeligdtening” emails was the subject of pretrial
motions, and all of the pretrial motions wereided against him, and in favor of Talk Radio
Network. Thus, Savage argues, why would atirhidated,” “corrupted,” and “unduly influenced’
Panel fail to grant Savage the relief requesidtiese pretrial motions? Talk Radio Network
responded with silence.

This basis for vacatur must BENIED. Bald accusations that the AAA dictated the outcg
by exerting pressure on an arhiima panel is not “clear and conving” evidence that Savage’s
emails to Case Manager Marshall, which wem@etl with opposing cosel prior to the final
arbitration hearing, influenced therigdto rule in Savage’s favorr(mfluenced the AAA to pressu
the Panel to rule in Savage’s favor).

B. | MPARTIALITY .

The second ground for vacatur requires progdastiality by the arbitrator. 9 U.S.C. §
10(a)(2).

Evident partiality has been found in caseadtial bias or in cases where undisclosed
information gives a reasonadimpression of partialityWwoods v. Saturn Distribution Cor8 F.3d
424, 427 (9th Cir. 1996). Actual bias need nothomsy “where the arbitratts failure to disclose
information gives the impression bilas in favor of one party.1d. In an actual biasase, “the party

alleging evident partiality must establish specific facts which indicate improper motides.”

(quotingSheet Metal Workelat'l Ass’'n v. Kinney Air Conditioning Cp756 F.2d 742, 746 (9th Cj

1985)).
Talk Radio Network again argues “[t]e& partecommunications and the nature of the fin
award in the context of the entire proceeding create a reasonable impression of bias on the

Panel.” (Mot. Vacate 17.) Although Talk RadNetwork characterizes its claim as a reasonable

impression of bias and not actuahsi its “objection is not directed any nondisclosure of relevant

information and is essentially an attack on the intiggf the arbitration awar. Therefore, the legd
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standard for determining actual biasapplicable to [Talk Radio Nwork]'s claim of partiality.”
Woodssupra 78 F.3d at 428.
Talk Radio Network accuses Savage’s couasdl Arbitrator Nau of improper dealings:

“Savage and his counsel had instruction frdrhitrator Nau, who chaged his opinion on the

California Labor Code issue between the Pan®&ptember 9, 2011 order and the Interim Award.”

(Mot. Vacate 17.) This accusation of miscondudtased solely upon the subject line of an emalil

(“per Nau'’s instructions”), whickavage’s counsel has explained was sent to the Panel and opposi

counsel as a follow-up to a telephatatus conference at which eyg@arty was represented. Thefre

is nothing untoward about this eiinand it certainly is not proof afx partecommunications as Tal
Radio Network argues.

Talk Radio Network also argues that “if abigrator’s personal stake in the outcome is
outrageous,” it must be vacated. (Mot. Vacaté Btcording to Talk Radio Network, Savage
“threatened to swamp the AAA with bad publicithé did not get the result that he want2dTRN
Reply 2-3.) This implies that the Paneladathe AAA whom Talk Radi Network accuses of
influencing the Panel—took these threats of palblicity so seriously it they had a personal
financial stake in the outcome thie arbitration that is “outrageatisAs “proof” of the Panel’s
evident partiality, Talk Radio Network pointsttee “cursory and dismissive nature of the Final
Award.” Arguing that an arbitration award is “carg” or “dismissive” does not justify federal col
review of that arbitratio award. “Arbitrators haveo obligation to the coutb give their reasons f(

an award.”United Steelworkers of Am. v. Enter. Wheel & Car CA@p3 U.S. 593, 598 (1960).

* Arbitrator Nau initially agreesvith the other two mendss of the Panel arrdled that Oregon law
controlled but later changedshmind and in the March 2012 Interim Award wrote a dissenting
opinion to argue that the Panabsild have ruled that the CalifoanLabor Code applied to the
parties’ dispute. Talk Radio Network suggests thistchange in opinion was the result of impro
means.

> This suggests that Savage demanded aditiétration award ithis favor; however, the
“threatening emails” complained about (1) costs @gldys in the arbitratioprocess, (2) arbitrator
bias againsSavage, and (3) Talk Radio Network@uminous and unorganized exchange of
document. Savage also demanded that the ggyaiaim against him be dismissed. While the
Panel ruled against Talk RadiotM@rk on the copyright issue, Sayeadid not get the result he
wanted on the other issues.
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Such “threatening” communications do not show euigantiality or creat@ “reasonable impressi
of bias.”
The cases on which Talk Radio Network reliesiastructive as to the extent of partiality

required to justify vacatur of aarbitration award and why vacatsrnot appropriate here. Woods

v. Saturn Distribution Corpsupra78 F.3d 424, the Ninth Circuit uphedah arbitration award where

the arbitration panel consisted entirely of employaes authorized dealers of Saturn. Like Talk
Radio Network here, ilVoods supra the party challenging the arlzitron award was aware of the
facts which it argued gave riseda impression of partiality. The hh Circuit rejected Mr. Woods
assertion that the arbitratorsb®would be jeopardized if theecided against Saturn because hg
presented no evidence that the arbitrators weregpesked to rule in favasf Saturn. Like Mr.
Woods, Talk Radio Network argues the Panel was partial based on the a$isattibe arbitrators’
jobs would be jeopardized ifely decided against Savage, ané IMr. Woods, Talk Radio Networ}
also has presented no evidehzsupport this assertion.

The other case Talk Radio Network citegta v. Hotel Ass’n of New York City, In806
F.2d 419, 420 (2d Cir. 1986), is digiinshable. There, an arbitati award was vacated because
arbitrator’'sactual stake in the outcome created the risk of unfairnes®itti@ an arbitrator was
called upon to determine the validi§ his own dismissal. The issuas “whether an arbitrator m{
resolve a grievance that requires tioninterpret his own contract of employment to decide if he
been validly dismissed.” The Second Circuidlagized the situation to a case in which an
arbitrator’s father was theag-president of a party todsspute, but found that iRitta, “[a]n even
stronger risk of unfairness exists here where the arbitrator, aabing, @letermines the validity of K
own dismissal from a lucrative positionld. at 424 (“The relationship between a party and the
arbitrator may, in some circumstascereate a risk of unfairnessiaoonsistent with basic principl
of justice that the arbitration and must be automatically vacatgd.Here, the Panel (and the AA

do not have a direct staketime outcome of the arbitran like the relationship iRitta; instead, the
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arbitrators’ stake in the outcometbk arbitration, and the stake of the AAA, is more attenuated

as inWoods the assertion of bias and pality is not supported by evidente.

Talk Radio Network has not provided sufficievidence to show evident partiality whethe

by proof of actual bias or, if analyzed by there lenient standard, by showing a reasonable
impression of bias. Therefore, thiasis for vacatur also must BENIED.

C. MISCONDUCT OR MISBEHAVIOR .

The third ground for vacatur requires proof ttiegt arbitrators refused to hear evidence
pertinent and material to themtroversy, or were guilty “of any other misbehavior by which the
rights of any party havieeen prejudiced.”

1. Failure to_consider evidence that tRanel heard is not a basis for vacatur

Talk Radio Network does notgue that the Panel refused to hear evidence; instead, it
speculates that the Panel, although having heard theneédfailed to considéne evidence. This
not a basis for vacatur. Quite possibly realizing thednnot challenge the Panel’s findings of fa
directly, Talk Radio Network spelaies that the Panel must novbaconsidered all the evidence
submitted. Talk Radio Network speculates thatAA&’s return of over one-third of the arbitratio
deposit together with the absence of a lengthyudsion of the evidence submitted in the Award
lead to only one possible conclosj that the arbitrators must notwieaconsidered the evidence thd
was submitted. This is not proof thihe panel did not consider the evidefhce.

Vacatur under this prong requires proof ttiet arbitrators were guilty of misconduct in
refusing to hear relevant material evidentalk Radio Network presented its evidence; the

misconduct alleged is the failurepoovide a reasoned basis for thaé@cision. “Arbitrators have n(

® See, also Toyota of Berkelayipra 834 F.2d at 757 (holding thererist “automatic bias when o
of the parties chooses to fileisagainst the arbitrator in $iior her professional capacity¥ee also

, and

is

7
—

=]

can

it

)]

e

Schmitz v. Zilveti20 F.3d 1043, 1044 (9th Cir. 1994) (vacataveard for evident partiality where the

arbitrator’s law firm had represtd the parent company of a pdlity at least nineteen cases during

a period of 35 years][,] the most recent representand[ing] approximately 21 months before [th
arbitration was submitted.”).

" Savage offers a simpler explanation for the Padecision: “the arltiators found a failure of
proof by defendant and a clear (and admitted) material breach.” (Savage’s Opp’n at 7.)
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obligation to the court to givimeir reasons for an awardEnter. Wheel & Car Corpsupra 363
U.S. at 598. Therefore, this basis for vacatur fails.
2. Other “misbehavior”

Talk Radio Network also argues that the P#nguilty of misbehavior because the Panel

considered issues outside of the scope of thedohgs and awarded a remedy not available under the

parties’ 2002 Agreement. It arguthis lack of notice and an oppantty to be heard violated its
right to due process. Talk Bia Network argues that Savageswot entitled to an award of
termination of the contract and recoupment of money withheld because neither issue was su

to arbitration. The record shows otherwise: both issues were submitted to arbitration.

bmitt

Savage sought termination of the agreefhend an accounting to recoup the money earned

and withheld by Talk Radio Network(SeeDef.’s Ex. 34.) The partiezgreed to arbitrate: “All
claims, whether arising by contract, tort, @tste, in connection with any party’s alleged non-
performance of any and all agreements betwkeemarties including, but not limited to, any
agreement resulting from the matching of the @dde Term Sheet.” Accordingly, Talk Radio
Network was on notice that it would need to litighteh the issue of wheth&avage was entitled t
terminate the Agreement and the issue of ireSavage was entitled to withheld pay.

As to its second ground for Panel misconduclk Radio Network argues that the parties’
2002 Agreement did not allow for termination as a remedy, and therefereatiel exceeded their

authority when it ordered termination of the partesiployment agreement. The Arbitration Cla

[®)

use

states that: “Termination shall not be a remedy fgrambiguity in this Agreement, or in any forym,

including without limitation arbitrén or any arbitration ruling.” Bhough not raised by the parties,

8 Savage’s Second Cause of Action sought a declaration that the contract was terminable at
Savage’s First, Third and Fourth Causes of Actilmo sought declarationsrminating the parties’
contract as void, illegal, unenforceable, and expileds therefore, incogct to argue that these
issues were outside the scopeld pleadings or that Talk Radio Network was not afforded an
opportunity to be heard on these issues.

® The claim of breach of contract for withhaidimoney due under the contract was asserted in
Savage’s Amended Demand for Arbitration as tisesclaim that Talk Radio Network was unjustl
enriched by such withholdingThe money awarded to Savagas based on withholding by Talk
Radio Network done after the partided their claims and cross-claims.
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the Award reflects that the Panel held that TRéidio Network effectivgl matched the Courtside
Term Sheet, thereby establishingeav contract between Savagelalralk Radio Network “under th
basic terms outlined in the Courtside Term Shegaward at 3.) The Courtside Term Sheet did
contain a limitation of remedies provision. Thugligit of the parties’ actand conduct, the Pane
could have found that the 2002 Agreement which plesithat “[tlermination shall not be a remeg
...” had expired by its own terms on December 31, 2010 or that the Courtside Term Sheet bg
parties’ new contract. Either way, the 2002 @égmnent was no longer the operative employment
contract and the Panel could not have exceededattiority by terminating an agreement that w
no longer in effect.

This basis for vacatur also mustDENIED.

D. SCOPE OF POWERS.

The final ground for vacatur of an arbitrationaadi is “where the arbitrators exceeded the
powers.” 9 U.S.C. § 10(a)(4). Arbitrators excéeeir powers if an arbiéition award constitutes a

“manifest disregard for the law” or is “completely irrationaCobmedy Club, Inc. v. Improv W.

Associates553 F.3d 1277, 1288 (9th Cir. 2009) (quotihgwveragent Inc. v. Elec. Data Sys. Corp.

358 F.3d 1187, 1193 (9th Cir. 2004)). itder occurred in this case.
1. Manifest Disregard
“Manifest disregard of the law’ means sometiimore than just an error in the law or a

failure on the part of the arbitratoto understand or apply the laWw.must be clear from the record

that the arbitrators [1Jpcognized the applicable laamd then [2] ignored it."Michigan Mut. Ins. Cg.

v. Unigard Sec. Ins. Co44 F.3d 826, 832 (9th Cir. 1995) @nbal quotations omitted). “[T]o
demonstrate manifest disregarc thoving party must show thagtlarbitrator ‘underst[oo]d and
correctly state[d] the law, but preed[ed] to disregard the sameBosack supra586 F.3d at 1104
(quotingCollins v. D.R. Horton, In¢505 F.3d 874, 879 (9th Cir. 2007)) (adteons in original). Ng
such evidence of this two-step manifdisregard of the laws proffered here.
Talk Radio Network merely argaghat (i) the applicable law “was expressly called to the
attention of the Panel,” and then (ii) the Panelirexily applied the law to the facts. Talk Radio

Network never asserts that thenBbaunderstood or carctly stated the lawnd then chose ignore
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it. Failure on the part of the Panel to either ustdnd or correctly apply éhlaw does not constitut

a “manifest disregard of the law” as wouldreguired to vacate arbitration award.Bosack suprg

1%

586 F.3d at 1104 (“manifest disregard ... requiresnsthing beyond and different from a mere ¢grror

in the law or failure on the paof the arbitrators to understaadd apply the law.”) (quotin@ollins,
suprg 505 F.3d at 879). “Neither erroneous legathcusions nor unsubstaetied factual findings
justify federal court reviewf an arbitral award.”ld. at 1102 (quotindyocera suprag 341 F.3d at
994). Merely attempting to reframe the issuénaanifest disregard” of the law does not justify
federal court review of an arbitrati@ward denying a claim or defense.
2. Irrational

An award is completely irrational if fails to draw its essence from the agreemé&umedy
Club, supra 553 F.3d at 1288. “An arbitration award ‘draitgsessence from the agreement if th¢
award is derived from the agreement, vieweligint of the agreementlanguage and context, as

well as other indications dlfie parties’ intentions.”Lagstein v. Certain Undweriters at Lloyd’s,

A\1”4

London 607 F.3d 634, 642 (9th Cir. 2010) (quotiBgsacksuprag 586 F.3d at 1106.) This standard

is satisfied if the arbitrator is arguably interpreting contract and that interpretation is “plausible.”

See idat 643;Sheet Metal Workers Int’l Ass’n &rizona Mechanical & Stainless, In&63 F.2d
647, 653 (9th Cir. 1988) (“as long e arbitrator[s are] evengarably construing or applying the
contract and acting within theue of [their] authorit, that a court is convinced that [they]
committed a serious error does not suffice to overturn [their] decision”).

Here, Talk Radio Network arguesatithe award is irteonal because it terminates the part
contract based on Talk Radio terk’s withholding payment fatwo reasons: (1) the issue of
termination was not submitted to arbitration; angtii2 parties’ contract expressly stated that
termination was not a remedy for breach. Thesdha same arguments that Talk Radio Networ
made in its assertion of arbitoatmisbehavior in Part 111.C.Zupra Whether Talk Radio Network’
argument is analyzed as misbehavior or excedtigig powers by issuing an irrational award, Ta|

Radio Network’s argument is without merit. Theitrators were arguably interpreting the partie

agreement in light of the partiestts and conduct, and the interpretai®plausible. Therefore, the

arbitrators acted within their powers.
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This basis for vacatur also mustDENIED.
IV.  CONCLUSION

The FAA requires that the Court grant an aggilan to confirm an ditration award “unless
the award is vacated, modified, or corrected.S8.C. 8 9. For the reasons set forth above, the
Motion to Vacate i©DENIED. Therefore, the Motion to Confirm must BRANTED. The Arbitration
Award iSCONFIRMED .

The Court will issue a judgmehy separate Order. Plaintiff shall file a proposed form of
judgment by no later than 14 days after the d&tbis Order accompanied by an appropriate
declaration regarding the calation of interest due anddtdaily rate of accrual.

This terminates Docket Nos. 30, 44 & 56.

T 1SS0 ORDERED.

Date: May 2, 2013 (;)’ ‘ 3 ;Zﬁ 3

L/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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